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ADVERTISEMENT to the EDITION © 
Publiſh'd in 1688-9. 


T2 Book at its firſt Publiſhing, which was ſhortly after the Death 


of King Charles the Firſt, bad the ill-fortune to be coldly re- 
ceived in the World, by reaſon of the Circumſtances of thoſe 
Times; but after King Charles the Second was poſleſs'd of the 
Crown, and endeavoured to advance the Prerogative beyond its uſt 
bounds, the Brook began to be much enquired after, and look'd into by 


J many Learned Men who were not willing to part eaſily with their Birth- 


Rights, ſo that in a ſhort time it became very ſcarce, and was fold at a 
great rate: This occaſion'd the private Reprinting of it in the year 1672, 
which as ſoon as the Government perceived, they proſecuted both the 
Publiſher and the Book fo violently, that many hundreds of the Books 
were ſeized and burnt. That, and the great want of the Boo ſince, oc- 
caſioned the Reprinting of it (without any Alterations or On1fftons) in 
the year 1682, when the Preſs was at liberty by reaſon of the ceafing of 
the Act for Printing; but Prerogatzve then getting above the Lato, it 
met with a new Perſecution, and the Publiſher was indicted for the Re- 
printing of it; the Paſſages in it upon which the Indidt ment was found, 
were theſe: Part II. Page 76. beginning Line the 24th, thus, I ds eaſily 
grant that Kings have many occaſions and opportunities to beguile their peu- 
ple; yet can they do nothing as Kings, but what of Right they ought to do. 

may call Parliaments, but neither as often or ſeldom as they pleaſe, if 
the Statute Laws of this Realm might take place. And, Part II. Page 148. 
Line 32. And though Kings may be Chief Commanders, yet they are not the 
Chief Rulers, The Proſecution ,yent on ſo rigorouſly, that the Pub- 
liſher, tho' beyond the Seas, yet! willing to try the Cav/e, appeared ac- 
cording to the conſtant practice of the Court of King's-Bench, by his 
Attorney; but for not being perſonally preſent in the Court, (which was 
then impoſſible) he was by the Arbitrary Power of the then Lord Chief 
Juſtice Fefferys Out-law'd for a Miſdemeanour, and ſo remain'd till this 
wonderful Revolution, by the wiſe Conduct of his Highneſs the Prince 
of Orange. 

The Books have been ever fince with care and charge preſerved, for 
the benefit of all that are willing to know and maintain their antient 
Laws and Birth-Rights. 

It was well known to, and owned by, the late Lord Chief Fuſtice 
Vaughan, who was one of the Executors of the Great and Learned 
Mr. Selden, that the Ground-work was his, upon which Mr. Bacon raiſed 
this Superſtructure, which hath been and is ſo well eſteem'd, that it is 
now again made publick, by 


— — John Starkey. 


NM. B. The Reader is defired to obſerve, That whatever he 
finds in the Text betwixt Brackets [ ] were Omiſſions in 
the Folio Edition printed in 1682, (which was republiſhed 
in Jan. 1688-9) and are no inſerted from the Quarto 
Edition of 1649. The Notes both in the Side-Margin 
and Bottom, which are mark'd*with the References , +, 
or ||, were added in this Edition by a Gentleman of the 
Middle-Temple, | 


BOOKS lately publiſpd, printed for 
D. Browne without Temple-Bar. 


1. HE Memoirs of CuARKLESS Lewis 
Baron e POLLNITZ. In above 
fifty Letters to his Friend. Being the Obſerva- 
tions he made in his late Travels through 
Brandenburgh, Swabia, Genoa, 
Hanover, The Palatinate, Piedmont, 


Saxony, Alſace, Savoy, 
Ments, Tyrol, — 
Cologn, = Flanders, 
Franconia, Venice, Hainaull, 
Bohemia, The Ecclefiaſti- Brabant, 
Auftria, cal State, Holland, 
Bavaria, Tuſcany. England, &c. 


Diſcovering not only the preſent State of the 
moſt noted Cities and Towns, but the Characters 
of the moſt diſtinguiſh'd Perſonages, at the ſeve- 
ral Courts of Europe, in 4 vol. 8vo. price 1 1. 
2. A new Tranſlation of the SaTizEs of 
FUYVENAL, with Explanatory and Claſſical 
Notes relating to the Laws and Cuſtoms of the 
Greeks and Romans. 
| Quit inique 


Tam patiens Urbis, tam Ferreus, ut tencat ſe? 


Sat. I. 
Beautifully printed in 8vo. price 5 8. 

3. TheSaTizzsof PERSIUS, tranſlated 
into Engli/h by Thomas SutrIDaAn, D. D. 
with Explanatory Notes. The Second Edition. 
To which is added, An Alphabetical Index. 

Si te ad fiudia revocaveris, omne vite faflidi- 

um effugeris ; nec noctem fieri optabis tedio 
lucis, nec tibi gravis eris, nec aliis ſuperva- 
CUUS, Sen. de Tranquil. | 
Octavo, Price 28. 
4. HOR ACEF's SaTiREes, EytsTL es, and 


Ar or PoetTay, done into Eagliß, with 
Notes. By S. DunsTer, D. D. Prebendary 


of Sarum. | 
Ser moni propiora. Lib. 1. Sat. 4. v. 42. 
The Fifth Edition, reviſed and corrected, with 


conſiderable Improvements and ſome additional 
Notes. Price 58. | 

5. The Richrs of WAR and PEAR, in 3 
Books : wherein are explain'd The Law of Na- 
ture and Nations, and the principal Points re- 
lating to Government. Written in Latin by the 
learned Hu oO GroT1vs, and tranſlated into 
Engliſh. To which are added, all the large 
Notes of Mr. J. Ba Ber Rac, Profeſſor of Law 
at Groningen, and Member of the Royal Aca- 
— 4 of Sciences at Berlin. In One Volume, 

o. 

6. BaYLIE's GREAT HisTORICAL AND 
Crrrical Dictionary. The Second Edi- 
tion, Carefully collated with the ſeveral Edi- 
tions of the Original; in which many Paſſages 
are reſtored, and the whole greatly augmented : 
| icularly with a Tranſlation of the Quotations 

rom eminent Writers in various Languages. 
To which is prefix'd the Life of the Author 
Reviſed, corrected, and 'd by Mr. Dzs 
Malz aux, Fellow of the Royal Society. | 
Compleat in 5 vol. Folio. 


4 ſmall Nun — 

umber of t ing ſcarce and 
IN — Beek, vin 1 
STATE TracTts: Being a Collection of ſeve- 


ral Treatiſes relating to Government, privately |. 


printed from 1660 to 1689, glffly in the Reign 
of K. Charles IT. In two Parts, Folio. Price N 


30 8. compleat in Sheets. 
N. B. A few of the ſecond Part will be fold 


alone for 1 1. 5 8. in Sheets, 
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BOOKS lately publiſb'd, printed for, ard ſold &; 
A. MiLLAR, ogainſt 2 Clement' C urch, 
in the Strand. 


+ Complete Collection of the Hiſtorical, 

Political, and Miſcellaneous Works of 
Joun MiLTox: correctiy printed from the O- 
riginal Editions. With an Hiſtorical and Crici- 
cal Account of the Life and Writings of the Au- 
non; containing ſeveral Original Pagers of 
His, never before Publiſbd; and a Alpha- 
betical Index. By Thomas Biken, A. M. and 
F. R. S. in 2 vol. Folio. Beautifully printed on 
a fine Paper, and adorn'd with a curious Head 
of the Author, engraven by Mr. Vertue, from a 
Drawing by Mr. Richardſon. 

2. The Oceana, and other Works of Jams 
HarRinGTox E collected, methodiz'd, and 
review'd; with an exact Account of his Life pre- 
fix'd by ToLand. To which is added, an A 
ow containing all the Politica! Tratts wrote 

y this Author, omitted in Mr. ToLanv's E- 
dition, | 

N. B. There are a few of the above taco printed 
for the Curious on large Paper. 

3. The Political Works of Avox ew FLeT- 
uf E/; Containing 1. A Diſcourſe of Go- 
vernment with relation to Mi/itia's. 2, 3. Diſ- 
courſes concerning the Affaits of Scotland; writ- 
ten in the year 1698. 4. Diſcorſo delle Coſe di 
Spagna ſcritto nel meſe di Luglio 1698. 5. A 
Speech upon the State of the Nation, in April, 
1701, 6. Speeches by a Member of the Par- 
liament, which began at Edinburgh the Gth of 
May 1703. 7. An Account of a Converſation 
concerning a right Regulation of Governments 
for the common Good of Mankind: In a Letter 
to the Marquiſs of Mortraſe, the Earls of Rothes, 
Roxburgh and Haddington, from London the 1ſt 
of December 1703. 0 Jag 

v4. The Works of Mr. Tuouson, in 2 vol. 
8vo. Vol. 1. containing Spring, Summer, 
Autumn, M inter; a Hymn on the ＋ a 
Poem ſacred to the Memory of Sir J. Newton ; 
Britannia, a Poem ; and Sophoniſba, a Tragedy. 

Vol. 2. Containing Antient and Modern [tal 
compared, Greece, Rome, Britain, and the Pro- 
/pe4, being the five Parts of Liberty, a Poem 
a Poem to the Memory of the late Lord Chan- 
cellor Talbot; and Agamemnon, a Tragedy. 

Either of the Volumes are to be had ſeparate. 

N. B. There are a few Copies remaining of thaje 
printed on a Superfine Royal Paper, 2 vol. 4to. 

5 A General DicTionaRY, Hiſtorical 
and Critical: in which a new and accurate 
Tranſlation of that of the celebrated Mr. Bazle, 
with the Corrections and Obſervations printed 
in the late Edition at Paris is included; and in- 
terſperſed with ſeveral thouſand Lives xever be- 
fore publiſhed. | 

The Whole containing the Hiſtory of the moſt 
illuſtrious Perſons of all Ages and Nations ; par- 
ticularly thoſe of Great Britain and Jre/ang, diſ- 
tinguiſhed by their Rank, Actions, Learning, 
and other Accompliſhments. 

With Reflections on ſuch Paſſages of Mr. Bay, 
as ſeem to favour Sceptici/m and the Manichee 
Syſtem. By the Rev. Mr. John- Peter Barnard, 


che Rev. Mr. Thomas Birch, F. R. S. Mr. Fobn 


Lockman, and other Hands. 

To be compriz'd in 10 vol. 7 of which are 
already publiſhed. 

6. The SaTires of PERSIUS, in the O- 
riginal Latin, and a Tranſlation of them into 
Engliſh: With Critical and Exflanatory; Notes 
upon the Author. By THomas SHBRIPA Y, 
D. D. Beautifully printed on a fine Writing Pa- 
per, in a neat Pocket Volume. Price ts. 6 d. 
ſtitel.“ I, and 2 8. bound in Call, 
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ADVERTISEMENT. 


Private Debate concerning the Right of an Eng- 
23 liſþ King to the Arbitrary Rule over Engliſh 
i Subjefts, as Succeſſor to the Morman Congue- 
& ror, (lo called) firſt occaſioned this Diſcourſe. 

Herein I have neceſſarily fallen upon the Anti- 
guity and Uniformityof the Government of this Nation : which 
being cleared, may alſo ſerve as an Idea for them to conſi- 
der, who do mind the reſtitution of this ſhattered Frame 
of Policy. For as in all other Cures, ſo in that of a di- 
ſtempered Government, the Original Conſtitution of the 
Body is not lightly to be regarded; and the contemplation 
of the Proportion of the Manners of the Nation in a ſmall 
Model, brings no leſs furtherance to the right apprehenſion 
of the true nature thereof (beſides the delight) than the 
peruſing of a Map doth to the Traveller, after a long and 
tedious travel. 

I propound not this Diſcourſe as a Pattern drawn up to 
the life of the thing, nor the thing itſelf as a Maſter-piece 
for future Ages: for well I know, that Commonwealths in 
their minority want not only perfection of Strength and 
Beauty, but alſo of Parts and Proportion; eſpecially ſeeing 
that their full age attaineth no further growth, than to a mix- 
ture of divers Forms in one. Ambition hath done much by 
Diſcourſe and Action to bring forth Abſolute Monarchy out 
of the Womb of Notion ; but yet, like that of the Philo- 
ſopher's Stone, the iſſue is but wind, and the end miſery 
to the undertakers: And therefore more than probable it 
is, that the utmoſt perfection of this Nether-world's be/t 
Government, conſiſts in the upholding of a due propor- 
a 2 fon 
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tion of ſeveral Intereſts, compounded into one tempera- 
ture. 

He that knoweth the ſecrets of all Mens Hearts, doth 
know that my aim in this Diſcourſe is neither at Scepter or 
Crofier, nor after Popular Dotage, but that Juſtice and Truth 
may moderate in all. This is a Veſſel, I confeſs, ill and 
weakly built, yet doth it adventure into the vaſt Ocean of 
your Cenſures, Gentlemen, who are Antiquaries, Lawyers, 
and Hiſtorians; any one of whom might have ſteered in this 
courſe much betterthan my ſelf. Had my own credit been the 
freight, I muſt have expected nothing leſs than wreck and loſs 
of all; but the main deſign of this Voyage being for diſcove- 
ry of the true nature of this Government to conjmon view, I 
ſhall ever account your juſt Cenſures and Contradictions (eſpe- 
cially publiſhed with their grounds) to be my , moſt happy 
return, and-as a Crown to this Work: And that my labour 
hath its full reward, if others, taking advantage by my im- 
perfections, ſhall beautify England with a more perfect and 
lively Character, 
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The CONTENTS of the CHAPT ERS of this | 
FIRST PART. 


Chap. I. FN F the Britons and their Government: | page 1 
II. Concerning the Converſion of the Britons unto the Faith. 2 
III. Of the Entry of the Romans into Britain, and the State thereof during 
their continuance. 25 | 3 
IV. Of the Entry of the Saxons, and their manner of Government. 8 
V. O N coming to the Saxons in England, his Entertainment and 
or II 
VI. Of the imbodying of Prelacy into the Government of this Kingdom. 13 
VII. 75 Metropolitans in the Saxons time. 17 
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the Saxons. | 22 
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XIV. Of 3 5,59 Eccle raſtical. 24 
XV. A brief Cenſure of the Saxon Prelatical Church-Government. 27 
= | 2 — Saxons Commonwealth and the Government thereof; and firſt 
of the King. 2 
XVII. Of the Saxon Nobility; | — 
XVIII. Of the Freemen the Saxons. 34 
XIX. Of the Villains among ſt the Saxons. 35 
XX. Of the grand Council among ſt the Saxons called the Micklemote. 36 
XXI. Of the Cottncil of Lords. | 38 


XXII. Of the manner of the Saxon Government in the time of War. 39 
XXIII. Of the Government of the Saxon Kingdom in the times of peace; and 

firſt of the diviſion of the Kingdom into Shires, and their Officers. 40 
XXIV. Of the County-court, and Sheriffs Torn. 41 
XXV. Of the diviſion of the County into Hundreds, and the Officers and 


Court thereunto belonging. | 42 
XXVI. Of the diviſion of the Hundreds into Decennaries. 43 
XXVII. Of Franchiſes, and firſt of the Church-franchiſe. 44 
XXVIII. Of the ſecond Franchiſe, called the Marches. 45 
XXIX. Of County Palatines. ibid. 
XXX: Of Franchiſes of the Perſon. | 4.6 
XXXI. Of Mannors. ibid. 
XXXII. Of Courts incident and united unto Mannors. 48 
XXXIII. 35 * and their Markets. 49 
XXXIV. Of the Foreſts. FI 


XXXV. Concerning Fudges in Courts of Fuſtice. | 52 
XXXVI. Of the proceedings in Fudicature by Indictment, Appeal, Preſent- 

ment, and Action. | 53 
XXXVII. Of the ſeveral manners of extraordinary trial by Torture, Or- 


deal, Compurgators, and Battle. 55 
| XXXVIII. 
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97 
ILVI. A brief Survey of the Senſe of Writers . the point of Con. 


LVIII. Of the ſtate of the N obility of England from the Conqueſt, and. durng — 


IXIV. F the Government of Henry the Third, Edward the Firſt, and 


Kings. 158 
LXVIII. Of Courts and their proceedings. 177 
LXIX. Of Coroners, Sheriffs, and Crown-Pleas. 179 
LXX. Of the Militia during theſe Kings Reigns. 184 
LXXI. Of the Peace. 188 


The ConTENTS. 
XXXVIII. Of the ordinary manner = Trial amongſt the Saxons by Inqueſt. 56 


XXXIX. Of paſſing Fudgment and Execution. 59 
XL. Of * pena — — the Saxons. 60 
XLI. Of the Laws of property of Lands and Goods, * the manner of their 

Conveyance. » 64. 
XLII. Of the times of Law and Vacancy. 68 
XLIII. An Epilogue to the Saxons Government. 69 
XLIV. F the Norman entrance. 70 
XLV. Of the Title of the Norman Kings tothe Engliſh Crown; that. 

it was by Election. 72 
XLVI. That the Government of the Normans proceeded upon the Saxon priu- 

ciples, and firſt of Parliaments. 7 ; 


XLVII. Of the Franchiſe 7 the Church in the Norman times. 

XLVIII. Of the ſeveral ſubſervient Furiſdittions, by Marches, Comntice, 
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XLIX. Of the Immunities of the Saxon Freemen under the Norman Govern: 
ment. 

L. Recollection of certain Norman Laws concerning the Crown, in relation 


to thoſe of the Saxons formerly mentioned. 86 
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LII. Of Laws that concern common Intereſt of 90 


LUI. Of divers Laws made concerning the — 5 Fuſtice. 94 
LIV. Of the Militia during the Normans time. | 95 
LV. That the entry of the Normans into this Government could not be * 

Conqueſt. 


queſt, 99 
LVII. F the Government during the Rejens of Stephen, Henry the Se- 
cond, Richard the Firſt, and John; and firſt of their Titles 
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the Reign of theſe ſeveral Kings. 
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Norman Z:me. 109 
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LXII. Of the certain Laws of Fudicature i in ther time of Henry Il. 120 
LXIII. Of the Militia of this Kingdom during the Reign of theſe Kings. 125 


Edward the Second, Kings of England-: And firſt, a general 

view of the diſpoſition of their Government. 129 
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7 ME Policy of the Engliſh Government, ( ſo far as it is 
praiſe-worthy,) is all one with Divine Providence 
=» wrappedupin a Veil of Kings, and Wile men; and 
thus implicitely hath been delivered to the World by Hiſtori- 
ans, who for the moſt part read Men, and wear their Pens in 
decyphering their Perſons and Conditions: Some of whom, 
having met with ingenious Writers, ſurvive themſelves, poſſibly 
more famous after death than before : Others, after a miſera- 
ble Life waſted, are yet more miſerable in being little better than 
Tables to ſet forth the Painters Workmanſhip, and to let the 
World knew, that their Hiſtorians are more witty, than they, of 
whom they wrote, were either wiſe or good. And thus Hiſtory, X 
that ſhould be a witneſs of Truth and Time, becomes little better 
than a Parable, or rather than a Nonſenſe in a fair Character, 
quboſe beſt commendation is, that it is well written. 
Doubtl:ſs, Hiſtories of Perſons, or Lives of Men, have their 
excellency in Fruit, for imitation and continuance of Fame, as a 
reward of Vertue : yet will not the coacervation of theſe toge- 
ther declare the nature of a Commonwealth better, than the beau- 
ty of a Body diſmembered is revived, by thruſting together the 
Members, which cannot be without deformity. Mor will it bs 
denied, but many wiſe and good Kings and Queens of this Realm, 
may juſtly challenge the honour of paſſing many excellent Laws, 
(albeit it is the proper work of the Repreſentative Body to form 
them,) yet to no one, nor all of them, can we attribute the ho- 
nour of that Wiſdom and Goodneſs that conſtituted this bleſſed 
Frame of Government. For ſeldom is it ſeen that one Prince 
buildeth upon the foundation of his Predeceſſor, or purſueth his 
ends or aims; becauſe as ſeveral Men, they have ſeveral Fudge- 
Snents and Defires, and are ſubject to a Royal kind of Self-love, 
that inciteth them, either to exceed former Precedents, or atleaſt 
zo differ from them, that they may not ſeem to rule by Copy, a: 
inſufficient of themſelves, which 1s a kind of diſparagement to 
ſuch as are above. Add hereunto, that it is not to be conceited 
that the wiſeſt of our Anceſtors ſaw the Idea of this Govern- 
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vernment; nor was it any where in precedent but in him that 
determined the ſame from Eternity: For as no ation can ſhew 
more variety and inconſtancy inthe Government of Princes than 
this, - eſpecially. for three hundred years next enſ:ing the Nor- 
mans: So Reaſon cannot move Imagination, that theſe I heels, by 
divers, if not contrary motions, could ever conſpire into this 
remperature of Policy, were there not ſome primum mobile 
that hath ever kept one conſtant motion in all. 

My aim therefore ſhall be to lay afide the conſideration of 


Man as much as may be, and io extract a ſummary view of 


© 7he Cardinal Paſſes of the Government of this Kingdom, and 
to glance at the various Aſpects of the ancient upon the modern, 


that ſo theſe divers Princes, and wiſe Councils in their different 
courſe, may appear to be no other than the inſtruments of him 
that is but one, and of one mind, whoſe goings forth have been 
in a continual courſe of Wiſdom and Goodneſs for our ſelves in 
theſe latter days. And herein Iam encouraged, becauſe I am 
not in danger of temptation to Flattery or Spleen, nor pinched 
with Penury of grounds of obſervation; having to do with a 
Wation, than which a clearer mirrour of God's gracious Go- 
vernment is not to be found amongſ# all the Nations and 
People under Heaven, 
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A reign parts 152 
b Vacancies ibid. 
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4 Purveyance ibid. 


Abere murder among ſ the Saxons 62 
Accolites among ſt the Saxons 18 
Accuſation, witneſſes among ft the 
Saxons 94 
Action among jt the Saxons 53 
Acquittal, vide Knight-ſervice. 
Adminiſtration, vide Inteſtate. 
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Hiſtorical and Political Diſcourſe 


OF THE 


LAWS and GOVERNMENT 


ENGLAN D 


Part the F irſt. 


| eie 
Of the BRITONS, and their Government. 


is is Britain, or rather that part thereof, in after- 
ages called Saxony and England, from the people's 

7 Names tranſplanted thither. The Britons (to lay 
afide all conceits of Fame) I take to be an iſſue of 
the neighbouring Nations, from the German and 
Belgick ſhores *; induced hereto, partly by the vi- see S 
cinity of the Names of the People, Cities, or Towns Britannia, in 


l Pref. &c. 
and Places, but more of their Manners and Cuſtoms, — 


times of uttermoſt darkneſs) held them forth to neighbouring Nations, 
to inſtruct them into an higher excellency than that of brutiſh men. 

In their civil Government they allowed preeminence to their Magiſ- 
trates rather than Supremacy, and had many Chicts in a little room; the 
Romans called them little Kings, for the greater renown of their Empire. 

But others of more ſobriety account them no better than Lords, of Li-.Cz\.Com.lib.;. 
berties, not much exceeding thoſe of a City; and theſe (though in time 
of peace independant upon each other, yea perpetual Enemies, yet) in 
time of foreign War, joined together to chuſe one Head to command 
them all, (according to the cuftom of the Germans) as Ceſar noteth. % 6. 
But that which yet clcareth the matter, is the teſtimony of Dion in =_ 
8 . ite 


IIieron. 


Cæſ. Com. 6. 


Tacit. 


8 BRITONS. 


Life of Severus the Emperor, who expreſly faith, That in Britain the 
People held the Helm of Government in their own power. So as thele were 
not Kings, nor their Government Monarchical, and yet might be regular 
enough, conſidering the rudeneſs that in thoſe days overſpread the world. 
True it is, that by a holy man this Nation was in latter times of Barba- 
riſm, called Tyrannorum gens, the word being taken mitiori ſenſi, or tron 
a common repute of exceſſive cruelty, or oppreſſion by Superiours. As 
touching their Cruelty, I find no footſteps in ſtory : Somewhat reflecteth 
upon their Sacrifices, as if they offered Man's fleſh; but that was com- 
mon to the Gauls, who borrowed their Religion from Britain; and it 
might be founded rather upon an error in judgment, than ſavageneſs of 
nature. Much leſs cauſe doth appear of any cry of oppreſſion upon in- 
teriours, but rather againſt that; as the multitude of Kings or Lords do 
manifeſtly witneſs; who being obſerved in the time of Julius Ce/ar, con- 
tinued in T7berius's time and afterwards, until in the Reign of Claudius 
tis ſaid, that Caractacus ruled over many Nations. For it is a certain 
Maxim, that though great Nations may be upholden by power, ſmall 
Territories muſt be maintained by juſtice; without which, the door will 
be ſoon ſet open to the next 2 that comes; eſpecially where the 
people are bent to war, as theſe were, and therein had attained ſuch ex- 
quiſite perfection of {kill in Chariot-ſervice, as muſt needs convince us of 
their much experience againſt themſelves, in regard that to other people 
it was ſcarce known; no, nor yet to Cz/ar himſelf, that had been prac- 
tiſed in the Wars of all Nations. And this is all that I can produce out 
of ſtory, touching the Government of Britain, before the entry of that 
Light that lightneth every one that cometh into the world “. 


CHAP. II. Is 
Concerning the Converſion of the BRIT ONS wnto the Faith. 
# 


T was long before the Son of God was inwombed, and whiles as yet 
Providence ſeemed to cloſe only with the Jewiſh Nation, and to hover 
over it, as a choice picked place from all the earth, that with a gracious 
eye ſurveying the forſaken condition of other Nations, it glanced upon 
this Iſland; both thoughts and words reflected on Iſles, Ves of the Gentiles, 
Les afar off, as if amongſt them the Lord of all the earth had found out 
one place that ſhould be to him as the Gemme of the Ring of this Terreſ- 
trial Globe: and if the ways of future providence may be looked upon as 
a gloſs of thoſe Prophecies, we muſt confeſs that this Iſland was conceived 
in the womb thereof, long before it was manifeſted to the world. 

To recover the forgotten ways of paſt providence, is no leſs difficult, 
than to ſearch out the hidden bowels of future promiſes; and therefore I 
ſhall not buſy my ſelf to find out the particular inſtruments that brought 
God's preſence into this dark corner, but only glance at the time and man- 
ner, that it may appear we were not forgotten, nor yet laſt, or leaſt in 
mind, at that time of the diſpenſation of this grace unto all men. I dare 
not inſtance, as Gildas, the certain time of fix years; yet I may ſay, that 
no ſooner was the Scepter departed from Judab, but with a ſwift pace, 
both it and the Law-giver came hither like an Arrow flying through o- 
ther Countries, but ſticking with a ne plus ultra in this Iſland, (then a 

People 


Us 3 Uher, De Primordiis Ecclefiar, Brit. cap. 1, & 16. Stillingflect's Origines Sacre, 
v. 35, 30, Oc. 8 
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People rather than a Commonwealth) as if we were the only White that 

then was in God's aim. It's probable in the higheſt degree that the work 

was done within the firſt Century, and very nigh about the Apoſtolick 

times +; for that in the ſecond Century Britain was a Church of Fame, 

and known to the Fathers that dwelt afar off, even to Tertullian and Ori- 

gen *, and in ſhort time had outreached the Roman confines in that Iſland, * stilingfl. O. 
(which had coſt them above two Hundred years Travel) and was grown 48. iger 57+ 
to the ſtate of the firſt Chriſtian Kingdom that ever was. Unto which, primore. c. 1. 
if we ſhall allow time for the gathering and growth thereof unto this 2, & 16. 
Royal pitch, proportionable to the halt of that which afterward was — * 
ſpent in the like work, upon the Saxon and Daniſh Kings, we muſt inn 
reaſon conclude that the work was firſt — * by Apoſtolical direction, 

or ſome of their Emiſſaries. Cuſtoms alſo do not obſcurely declare Ages. 

For before that Pius Biſhop of Rome began to ſpeak in the big Language 

of Decrees, it was indifferent to keep Eaſter either upon the day obſerved 

by the Roman Church, er on the day according to the Jews cuſtom: 

and although the Roman Church began within fifty years after the death Platina de vit. 
of John the Evangeliſt, to ſtickle, to impoſe their cuſtom upon other Fleathe. 
Churches; yet the Church of Britain conformed not to that courſe by 
the ſpace of five Hundred years after that time; which reflecteth proba- 
bility, that the Church was here ſettled in times of indifterency, not by 
' Roman Order, but by ſome other purpoſed Meſſenger. 

The manner yet is more remarkable; for that not only Principalities 
and Powers, and Spiritual Wickedneſſes in high places, (which are but 
Stumbling-blocks) but alſo the natural wiſdom of the Druids (who were 
Maſters of the Conſciences of the Britons, and their high conceit of their 
excellency above the ordinary ſtrain of men, and unto which the Croſs 
of Chriſt is meer fooliſhneſs; and above all, the deep obligement of the 
People unto theſe their Rabbies, in a Devotion beyond the reach of other 
Nations: All theſe, I fay) ſtood in the way, and rendred the people 
more uncapable of any new Light. But when the time fore-ſet is fully 
come, all Mountains are laid low, and double-folded Doors fly open; 
and this Conqueror of all Nations attempts Britain, not in the Rear, 
nor by undermining, but aſſails them in their full ſtrength, preſents in 
a clear Sun- ſnine that one true Sacrifice of God-man ; at the appearing 
whereof, their ſhadows of many Sacrifices of man's fleſh fly away. And 
thus thoſe Druids that formerly had dominion of the Britons Faith, be- Origen. hom. 
come now to be helpers of their joy, and are become the leaders of the + Lek. 
blind people in a better way, and unto a better hope; and held forth 
that Light which through God's mercy hath continued in this Iſland ever 
ſince, — many Storms and dark Miſts of time, until the preſent 
Noon- day. 
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CHAP, III. 


Of the Entry of the Romans into Britain, and the State 
thereof during their Continuance. 


HIS converſion of the Druids was but the firſt ſtep to that which 
followed; for the Decree was more full of grace, than to make 5 , f. 
this Iſle to be only as an Inn for him to whom it was formerly given for 


a 
+ See Origines Sacre, p. 35 to 45. That St. Paul himſelf probably preached here, and was the 
firſt Founder of a Chrilliad Ckurch in Britain. 8 


Tacit. 


Vit. Agric. 


Tacit. vit. 
A or ic. 


oe 


a poſſeſſion. The Romans are called into the work, under whoſe Iron 
yoke, God had ſubdued all Nations, thereby more ſpeedily to bring to 
paſs his own conqueſt, both of that one Head, and all its Members. 
The firſt Cz/gr had entred Britain before the Incarnation, and having 
ſeen and ſaluted it, and played his prize, returned with the fame only of 
Conqueſt of ſome few Lordſhips neighbouring to the Befgrct ſhore; and 
ſo it continued correſpondent to the Romans, or rather forgotten of them, 
till the time of Claudius the Emperor; who being at leiſure to bethink 


him of the Britous Tribute, or rather aſpiring to honour by a way for- 


merly untrodden by his Anceſtors, firſt ſettled Colonies in Britain, and 
brought it into the form of a Province, and ingaged his Succeſſors in a 
continual War to perfect that work, which outwearied their ſtrength at 


laſt, and made them forego the prey, as too heavy for the Eagle to truſs | 


and carry away, 
It oft befals, that things of deformed ſhape are nevertheleſs of excellent 


ſpirit, and ſerve the turn beſt of all: and it is no leſs remarkable, that 


this tide of Roman invaſion, however it repreſented to the world little 
other than a tumour of vain- glory in the Romans, that muſt needs be fa- 
tal to the Britons liberty and welfare: yet by over-ruling Providence it 
conduced ſo much to the Britons future glory, as it muſt be acknowledged 
one of the chief maſter-pieces of ſupernatural moderatorſhip that ever this 
poor Iſland met with, Firſt, he taught them tp bear the yoke, to ſtoop, 
and become tractable; for ſtubborn ſpirits muſt firſt ſtoop under power, 
before they will ſtoop to inſtruction. But this only in the way, for trac- 
tableneſs, if good enſue not, is of it ſelf but a diſpoſition for evil. Se- 
condly, it brought into Britain the knowledge of Arts and Civility ; and 
queſtionleſs it was a wiſe policy of Agricola, to go that way to work; 
for it is an eaſy and royal work to govern wiſe men, but to govern fools 
or madmen, 1s a continual flavery; and thus Religion already ſettled in 


Britain, became honoured with a train of Attendants and Handmaids. 


Thirdly, they reduced the number of little Lordſhips nigher to the more 
honourable eſtate of Monarchy: for the Romans, by dear experience, 
finding no ſtability or aſſurance in what they had gotten, ſo long as ſo 
many petty Kings had the rule ; they wiſely brought the whole into one 
Province (becauſe it is much eafier to govern many ſubordinate each to 
other, than co-ordinate one with another) over which they allowed one 
chief, to rule the people according to their own Laws, ſaving their ſer- 


vice to the Romans and their Lieutenants, until they were neceſſitated to 


yield up all to the next occupant. This ſerved the Britiſb Church with 
a double intereſt. For firſt, Religion ſpreads ſooner under one uniform 
Government, than under variety; and under Monarchy rightly ordered, 
rather than any other Government whatſoever; albeit that other Govern- 


ments may afford it faſter footing when it is entred. Secondly, Rome 


was a renowned Church throughout the world for gifts and graces; and 
it is obvious to conceive, that it was ſpecially purpoſed by Divine Pro- 
vidence to make that place a Fountain, that from thence the knowledge 
of Chriſt might convey it ſelf jointly with the influence of imperial power, 
as the Spirits with the Blood, into all Nations of that vaſt body. 

Above one hundred years were ſpent in this provincial way of Govern- 
ment of Britain, under the Roman Lieutenants; during all which time, 
Religion ſpread under ground, while the Roman power in a continual 
war ſprang upward. Nor is it ſtrange that Religion-ſhould thrive in War: 


the French Wars in Edward the Third's time, brought much of this * 
| | pineſs 
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ineſs to England from the Valdenſes; and Germany had no leſs benefit 
by the wars of Charles the Fifth with the Talians, French and Turks : and 
thus the Remans leavened with the Goſpel, by exchanging men with 
Britain, and other mutual correſpondences, inſinuated that leaven by de- 
ces, which in the concluſion prevailed over all. |; 
For the Roman Lieutenants having gotten ſure footing in Britain, ſtee- 
red their courſe with a different hand ; generally they were of the Roman 
ſtamp, ſeeking to kill Chriſt in the Cradle; and by that means Religion 
met with many ſtorms of bitter perſecution, and ſo was compelled to bear 
a low fail: but ſome being more debonaire, and of wiſer obſervation, 
ſoon found, that the way of juſtice and gentleneſs had more force in 
Britain than Arms, and ſo endeavoured to maintain that by moderation, 
which they had gotten by labour and blood ; as it is ever ſeen that where 
conquelt is in the van, gentleneſs follows in the rear, becauſe no Bow can 
ſtand long bent, but at length muſt give in and grow weak. And thus 
by connivance, the Britons got a little more ſcope, and Religion more 
encouragement, till it became acquainted with the Roman Deputies, be- 
gan to treat with the Emperors themſelves, and under the wiſe govern- 
ment of Aurelius the Emperor mounting into the Britiſh Throne, crow- 


He now not fo much a Vaſſal as a Friend and Ally to the Romans, and &. 


with the Chriſtians, began to provide for future Generations, and accor- 
ding to the two grand defects of Religion and Juſtice, applied himſelf 
for the eſtabliſhment of both. 

Religion in Britain hath hitherto been for the moſt part maintained 
immediate influence from Heaven. No Schools, no Learning, either 
maintained or defired, the want whereof, together with the perſecutions 
ſtirred up by the Emperors, eſpecially Domitian, brought the Church to 
ſo low an ebb, that the Sacraments ceaſed : for Hiſtories tell us that Luci- 


King and People ; and in this, Rome might probably gain ſome Honour, Ori 
although poſſibly the King intended it not, or much leſs to acknowledge 
any Authority or Power in that Church, over that of Britain. This Act of 
Lucius ſo advanced him in the opinion of Writers, that they know not M. 


the firſt entry of Religion into this Ifle ; others, that he ſettled a form of 
Church-government under the three Archbiſhops of Lonaon, York and 
Caerlion upon Uske, and 28 Biſhopricks : the firſt of which is cried down 
by many demonſtrative inſtances ; nor can it conſiſt with the ſecond, nor 
that with it, or with the truthof other ſtories. For it neither can be made 
out that Lucius had that large circuit within his Dominion, nor that the 
title of Archbiſhop was in his days known ; and 'tis very improbable that 
the Britiſh Church wasſonumerous, or thatReligion in his time was over- 
ſpread the whole Ifland; nor is there any mention in any Authorofany Mo- 
numents of theſe Archbiſhops, or Biſhops of Britain, for the ſpace of 200 
years after this King's reign, and yet no continual raging perſecution (that 
we read of) that ſhould enforce them to obſcure their profeſſion, or hide 
their heads; or if ſuch times had been, it would have — expected that 
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Biſhops in thoſe days ſhould be in Britain, (as well as in other places) moſt 
famous for gifts and graces, and paſs in the forefront of perſecution, But 
we find no ſuch thing ; no not in the rages of Diocleſian, which made the 

C Britiſh 


ned Lucius* firſt of all Kings with the Royal Title of a Chriſtian. #See Uber and 


rceiving the Empire to be paſt noon, and their Lieutenants to comply =_ 


us + ſent to Rome for relief, and that the Biſhop of that place (whether + Uber de Pri- 
Evariſtus or Eleutherius) ſent over Learned Men to Preach and Baptize both Stilling fleet 


when they have ſaid enough. Some will have him to be the inſtrument of ** '*! 


BRITONS 
Britiſh Church famous for Martyrs: Writers ſpeak of Alban, Ampbiba- 
las, Aron, Fulius and a multitude of Lay-people, but do not mention 


M. Weſtm. an, One Biſhop, nor Presbyter, nor other Clergy-man, but quendam Clericum, 


303. 


Cic. Attic. 2. 


a man it ſeems of no note, and of unknown name. In Charity there. 
fore the Engliſh Church in thoſe Days muſt be of mean repute for out- 
ward pomp ; and not lifted up to that height of Archbiſhops, whenas 
Rome it ſelf was content with a Biſhop. 

Somewhat more probable it is, that is noted by Writers concerning Lu- 
cius his endeavour toſettle the Common wealthand good Laws for Govern- 
ment, and to that end did write a Letter to Eleutherius, Biſhop of Rome, 
for a Model of the Roman Laws; probably being induced thereunto by 
the ſplendor of the ſtate of the Roman Church and Commonwealth ; 
the only Favourite of fame in thoſe times through the Northern parts of 
the World. Things afar off, I confeſs, are dim, and it is meet that An- 
tiquaries ſhould have the honour due to great after-ſight : And therefore 
I might think (as ſome of them have done) that the Epiſtle of Eleuthe- 
rius to King Lucius is ſpurious, if I could imagine to what end any 
man ſhould hazard his wits upon ſuch a Fiction, or if the Incongruitics 
charged againſt it were incurable; but being allowed to be firſt written 
in Latin, and then tranſlated into Britiſh for the people's ſatisfaction, and 
in that Language (the Original being loſt) traduced to poſterity ; and 
then by ſome Latin Writer in after-ages returned into Latin, and fo 
derived to theſe times (all which very probably hath been ;) ſuch occa- 
ſions of exceptions might well ariſe by miſtake of Tranſlators and Tran- 
ſcribers in ignorant times, and the ſubſtance nevertheleſs remain entire 
and true, Conſidering therefore that the matter of that Epiſtle ſavour- 
eth of the purer times of the Church, and ſo contrary to the dregs of Romu- 
lus, I mean, the policy, practice, and language of the Roman Clergy 
in theſe latter ages, wherein this forgery (if ſo it be) was made; I muſt 
allow it to paſs for current for the ſubſtance, not juſtifying the ſyllabi- 
cal writing thereof. . 

To others it ſeemeth needleſs and vain, that Lucius ſhould ſend for a 


* Uſher and model to Eleutherius*, whenas the Roman Deputies and Legions at home 
Stillingficet, al might have ſatisfied the King's defire in that particular, or their own ex- 


ante. 


perience might have taught them grounds ſufficient, after two hundred 
years converſe with the Romans, that they ſhould have little needed a mo- 
del for that which they ſaw continually before their view, or might have 
underſtood by inquiry of their own acquaintance. But what could be 
expected of rough Soldiers, concerning form of government of a Com- 
mon-wealth? or if ſome exceeded the ordinary ſtrain in policy, yet 
they were too wiſe to communicate ſuch Pearls to conquered Nations, 
that ought to look no higher than the will of the Conqueror, and ſub- 
fiſt in no better condition than may be controlled by the dupreme Im- 
perial Law of the Lord Paramount ; or if in this they had correſponded 
to the deſires of the Britons, yet being for the moſt part ignorant of the 
main, they could never have ſatisfied the expeRations of a Chriſtian King, 
who deſires ſuch a Law as may befriend Religion, and wherein no Man 
was more like to give direction than Eleutherius, who ſeeing a kind of 
enmity between the Roman Laws, and Chriſt's Kingdom, ſends to the 
King a fair refuſal of his requeſt, upon this ground, that- Leges Romanas 
& C2/aris ſemper reprobare poſſumus. He ſaw that they were not well groun- 
ded, he therefore refers the King to the ſacred Scripture, that is Truth itſelf. 
Laws that come nigheſt to it are moſt conſtant, and make the Government 


more eaſy for the Magiſtrate, quiet for the People, and delightful to all; ” 
3 cauſe 
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cauſe men's minds are ſettled in expectation of future events in Govern- 
ment, according to the preſent rule; and changes in courſe of Govern- 
ment, are looked at, as uncouth motions of the Celeſtial Bodies, por- 
tending Judgments or Diſſolution. This was the way of human wiſ- 
dom; but God had an eye on all this beyond all reach of pre-conceit of 
man, which was to make England happy in the enjoying of a better Law 
and Government than Rome, how glorious ſoever then it was; and to de- 
liver that Iſland from the common danger of the World: for had we once 
come under the Law of the firſt Beaſt, as we were under his Power, we 
had been in danger of being born Slaves under the Law of the ſecond 
Beaſt, as other Nations were, who cannot ſhake it off to this day. 

But Lucius lived not to effect this work; it was much delayed by the 
evil of the times. Nothing was more changeable than the Empire grew; 
the Emperors many of them ſo vicious, as they were a burthen to Man- 
kind: nor could they endure any Deputy or Lieutenant that were of bet- 
ter fame than themſelves had. Some of them minded the affairs of the 
Eaſt, others of the North, none of them were ad omnia. And the Lieu- 
tenants in Britain, either too good for their Emperor, and fo were ſoon 
removed; or too bad for the people of the Land, and never ſuffered to 
reſt free from Tumults and Inſurrections: So that neither Lucius could 
prevail, nor any of his Succeſſors; but paſſing through continual croſs 
floods of Perſecutions under Maximinus, Diockfian, and Maximinianus, 
and many Civil Broils, till the times of Conſtantine , at length the Ha- 
ven was attained, W's | | 

For Conflantine having overcome Maxentius, and gotten thereby into 
the higheſt Orb of Government in the Empire; reflected ſuch an amiable 
_ aſpect upon the Churches, eſpecially in Britain, as if he had intended to 
pay to them all that God had lent him, A wiſe Prince he was queſtion- 
leſs; yet towards the Church ſhewed more affection; endeavouring to re- 
duce the Government in every place unto the Roman Prototype, and 


* Stillingfl. 


Orig. 73, 74. 


therein added much honour to that See, eſpecially to Pope Sylveſter, 


whoſe Scholar he had been. This may ſeem a ſufficient inducement to 
perſuade, that he was the firſt Patron of Engliſb Prelacy, ſeeing we find 
it in no approved teſtimony before that time, nor was it long after, when- 
as the preſence of the Britiſh Biſhops are found at the Synod by him called 
at * Arles, viz, the Biſhops (not Archbiſhops) of London and York, and 
the Biſhop of Maldune, and thoſe in no great pomp, if the relation be 
true, that by reaſon of their poverty they were not able to undergo the 
charge of their Journey and Attendance ſo as it ſeems they had but new 
ſet up,*and had not yet found out the right way of Trade that other Bi- 
ſhops had attained, And thus God ordered firſt the ſettling of a Govern- 
ment of the Church in Britain, and its Liberties, before the Secular part 
enjoyed any; therein working with this Nation, as with a man, making 
him to be bonus homo before he can be bonus civis. 

The Church of Britain thus ſet together, is wound up for motion; they 
. ſoon learned the uſe of Synods from that Synod at Arles, if they had it 
not before: and took as much power to themſelves in their Synods as in 
other Countries were uſed, and ſomewhat more to boot. For they had 
the hap to continue in Britain in free courſe, a full century of years, be- 
fore the Civil Magiſtrate had any other power, but what was wra 
up under the allowance of their Roman Maſters; who, like Gallio, looked 
upon the Church-affairs as out of their Sphere, and therefore cared for 


none of thoſe things; or if the zeal of any ſo far prevailed, it was much 
C 2 in 
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in favour of the Biſhops, upon whom the Emperors began to dote as O- 
racles; and this raiſed the price of the Clergy, and taught them the way 
to fiſh for themſelves, No wonder it is therefore if Synods in Britain, 
or rather the Clergy in the Synods, (which probably were then the re- 
pteſentative Body of the Nation) ſwayed all that was free from the Ro- 
Man Magiſtracy, and in ſome things out-reached their Limits, eſpecially 
during the interim wherein the Romans held the Atms of civil Magiſtracy 
bound, and let the Clergy have their ſcope, that ſoon began to be am- 
bient, and conceit a new Idea of deportment, like that of the ſecond Beaſt 
in its Infancy, Nor did the Britons eſpy their danger herein, for they had 
been uſed to idolize their Druids, and it was no more but facing about 
to do as much for their Biſhops. 

Of this power of Synods I ſhall propound but three Precedents, and 
ſo draw to a Concluſion of what I think meet to note concerning thc 
Britiſh affairs. I ſuppoſe it will not be doubted but that publick Con- 
ſultations concerning the publick Government of any Place or Nation, 
ought not to be called but by the Supreme Power; and that ſuch Con- 
ſultations are to be directed by that Supreme Power. The Britons had a 
M. Wem. King, and yet without his conſent they call a Synod againſt the Pela- 
Rr gian Hereſy, and chuſe a Moderator from beyond the Sea, and by that 
Synod not only overwhelmed the Hereſy, but excommunicated their 
King. This was a National Synod, and might well ſtand with the rule 
of State, which then had ſeated the Supreme Power in the People, as I 
Ante, p. 2. formerly noted out of Dion x. But it could be no warrant for that which 
followed, viz. that a Country Synod ſhould excommunicate a King, as 
It befel in the caſes of Moris and Morcant: or that ſuch a Synod ſhould 
Concil. Brit. intermeddle in matters of Meum and Tuum, as in the caſe of Loumach, 
Feten zs who having invaded the patrimony of the Church, the Biſhop of Lan- 
383, daf, in a Synod of his Clergy, enjoined him Penance. And the like 
befel unto Broctvaile, who was compelled by the Synod to make amends 
to Civiliacł Biſhop of Landaff, for injury to him done: Which I note 
not by way of imputation; for this exorbitancy (if ſo it were) might 
correſpond with theſe Times, wherein very probable it is, that Juſtice 
could not be had elſewhere. And had the Clergy been as careful of Ho- 
linefs, as in the former caſes they ſeem jealous for Juſtice, Britain muſt 
have had the repute of a Nation of Prie/ts and Holy men, rather than of 
Tyrants; whereas it was become a glut of wickedneſs, and a burden that 
Gildas. God would endure no longer: Which rendereth their Synods liable to 
Exception, as being ſuch as were either lifted up, or drawn aſide; and 
as the Liſt to the Cloth, ſheweth that the Nation ſtood in need of that 
inſtruction, which with a ſtrong hand God wrought into them by the 

ſad Calamity which enſueth. ; 


| | CH AP. IV. 
Of the Entry of the Saxons, and their Manner of Government. 


Aſted with time, and wounded by eternal doom, the glory of the 


Weſtern Empire going down apace, now draweth nigh unto its 
everlaſting night; and that vaſt body (not able longer to ſubſiſt, but dying 


by degrees) abandons this Iſle of Britain its utmoſt limit, and laſt _— 
; = 
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ed, to ſubſiſt alone miſerably, or elſe to die. The choice was more diffi- 
cult by how much the more England“ was much waſted in the Romans® Rritain. 
Wars, the flower of their ſtrength ſpent in foreign ſervice, the remainder 
but few, and theſe exceeding vicious; and, which was worſt of all, in- 
ged by the Romans in a War with the Picts, againſt whom the Romans 
themſelves found it too burdenſome for them to hold out, without the 
help of a Wall: and albeit that the very name of an old Servant of four 
hundred years continuance, might have moved a Roman heart to commi- 
ſeration, yet their ſpirits fail, and forſaken England“ muſt now go into the « Britain. 
wilderneſs, and naked as they are, endure the brunt of the cold ſtorms of 
the Northern Picts, without any ſhelter but the hidden will of God then 
frowning upon them. In this condition, they half deſperate, ſeek for a cure 
in reaſon worſe than the diſeaſe. For it had been better for them to have 
ſtooped to hard conditions with the P;#s, conſidering they were all but one 
people, and differing only by the breadth of a wall, than to call it a new 
le whoſe qualities they were ignorant of; and at the beſt to make 
them their companions, who might prove (as they afterwards did) both 
Lords and Maſters over them. But there is no reafon againſt God's will, 
The Britons needed preſent help, they overlaid by invaſions from the Amian. I. 16. 
Pitts (who ſoon eſpied the Romans gone, and their own advantage) ſent 
for aid where they were moſt like to ſpeed for the 2 and left the fu- 
ture to look to it ſelf. Ireland was nigh, but we find nothing concerning 
their intereſt in ſhipping; the French Coaſts were not their own men, be- 
ing yet within the Roman Line: and none were at liberty, but ſuch as 
were never ſubdued by the Romans; only the Saxons are in the thoughts Zoſimus hiſt. 
of the Britons, a mighty people not far off, able to mate the Romans in lib. 3. 
their chiefeſt pride; and though in a manner Borderers upon the Roman 
world, yet unſubdued by them, uſed to the Wars, mighty at Sea, and now 
given over by the Romans in a plain field, were at leiſure, and fo well knew 
the way to Britain, that the Romans intituled the Coaſts of Norfolk and 
Suffolk the Saxons Coaſts, from the many viſits that the Saxons had alrea- Amian lib. 23. 
dy made into thoſe parts, full ſore againſt the Romans wills. 30. 
J hold it both needleſs and fruitleſs to enter into the Liſts, concerning 
the original of the Saxons; whether they were Natives from the Northern 
parts of Germany, or the Reliques of the Macedonian Army under Alex- 
ander. But it ſeems their Government about the time of Tiberius was in 
the general ſo ſuitable to the Grecians, as if not by the Reliques of Alex- Suffrid. Petrus 
anders Army (which is generally agreed, emptied it ſelf into the North) p—_s 
yet by the Neighbourhood of Greece unto theſe Nations, it cannot be ima 
gined, but much of the Grecian Wiſdom was derived into thoſe parts, long 
before the Romans glory was mounted up to the full pitch; and becauſe 
this wiſdom could never be thus imported, but in veſſels of man's fleſh, rig- 
ged according to the Grecian guize, it may be well ſuppoſed, that there is 
ſome conſanguinity between the Saxons and the Grecians, although the de- 
grees be not known. The people were a free people, governed by Laws, 
and thoſe made not after the manner of the Gauls (as Cz/ar noteth) by the , Com. 
great men, but by the people; and therefore called a free people, be- 
cauſe they are a Law to themſelves: and this was a privilege belonging 
to all the Germans, as Tacitus obſerveth, in caſes of moſt publick conſe - 
quence, de majoribus omnes; like unto the manner both of the Athenians Hiſtor. Germ. 
and Lacedemonians in their Conczo. For which cauſe alſo I take the Gaul: — 
to be ſtrangers in Blood unto the Britons, however nigh they were in 
bitation. That ſome matters of action (eſpecially concerning the — 
ety 
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— 2 were by that general vote concluded and ordered, ſeems probably 


ir manner of meeting with their weapons. But ſuch matters as 

were of leſs concernment, the Council of Lords determined de minoribus 
Principes, ſaith the ſame Author. Their Country they divided into 
Counties or Circuits all under the government of twelve Lords, like the 
Athentan territory under the Archontes. Theſe (with the other Princes) 
had the judicial power of diſtributive juſtice committed to them, toge- 
ther with one hundred of the Commons out of each diviſion. The E- 
lection of theſe Princes with their Commiſſion, was concluded inter m- 
fora by the general Aſſembly, and they executed their Commiſſion in Cir- 
cuits, like unto the Athenian Heliaſtick or Subdial Court, which was ru- 
ral, and for the moſt part kept in the open air. In brief, their judicial 
roceedings were very ſuitable to the Athenian, but their military more 
like the Lacedemonian, whom above all others in their manners they moſt 
reſembled. In their Religion they were very devout, faving that they 
much reſted in the reverence they bare to their Prieſts, whom they made 
the moderator of their general Aſſembly, their Judge, Advocate, and Exe- 
cutioner in Martial Law; therein ſubmitting to them as unto God's inſtru- 
ment. They worſhip an inviſible and an infinite Deity ; man's fleſh is their 
Sacrifice of higheſt account: and as often as they, make inquiry by lots, 
they do it with that ſolemn reverence as may put all the Chriſtian world 
to the bluſh, precatus Deos, cœlumque ſuſpiciens; and this done by the Prieſt 
of the Town, if it be in publick cauſes, or otherwiſe if private, then by 
the maſter of the Family; ſo as they had Family-worſhip as well as publick. 
Theſe things I note, that it may appear how nigh theſe invited gueſts re- 
ſemble the old Religion of the Br:tons, and how probable it is, that this 
Ifland hath from time to time been no other than as a Sewer to empty 
the ſuperfluity of the German Nations; and how the influence of theſe 
old principles doth work in the fundamental government of this King- 
dom, to this pteſent day. Theſe are the inſtruments choſen by God, and 


called by the Britens to be their deliverers from their Enemies, which 


they did indeed; yet not ſwayed thereto by love of Juſtice or Compaſſion, 
(for if writers ſay true, they were no better than highway-men both by 
Sea and Land) but by their love of ſpoil and prey, and by the diſpleaſure 
of God againſt a difſÞlute people. They profeſs friendſhip nevertheleſs 
in their firſt entrance; but eſpying the weakneſs of the Britons, and feel- 
ing the ſtrength of the Picts, and finding the Land large and good, they 
ſoon pick'd quarrels with their Hoſts, made peace with the Pics, and of 
feigned Friends, becoming unfeigned Foes to the Britons, ſcattered a poor 


remnant of Chriſtians, ſome to the furtheſt corners of the Kingdom, o- 


thers into foreign Nations, like ſo many Seedſmen, to ſow the precious 
Seed of Life in a favage foil, And thoſe few that remained behind, pro- 


fiting under much miſery, by their doctrine and good example yielded 
better bleſſings unto their new-come gueſts than they either expected or 
deſired. And thus the miſeries of poor Britain, became riches of mercy 


to the North and Eaſtern people; and the ruins here, the foundations of 
many famous Churches elſewhere. Nor yet was mercy from the Britons 
utterly taken away, nor their blood drawn out to the laſt drop, or their 
name quite blotted out of the book of fame: for whereas two things make 


men miſerable, viz. the heavineſs of the burden without, and the failing 


of the heart within, and God's ordinary way of redreſs of the former be- 
ginneth in taking away the latterz thus dealt he with the Britons. For 


in danger, as want of ſtrength breeds fear, and that (by extremity) de- 


ſpair, 
3 


BRITONS 

ſpair, ſo deſpair oftentimes revives into a kind of rage that puts ſtrength 
fbrch beyond reaſon; I fay beyond reaſon, for cauſe cannot be given 
thereof, other than God's extraordinary diſpenſation in a judiciary way, 
when he ſeeth the ſtronger to wax inſolent over the weaker. Thus the 
Britons fled from the Ps ſo long as they had any hope of relief from 
the Saxons ; but being become their Enemies, and purſuing them to the 
low-water mark, that in all reaſon they muſt either drink or bleed their 
laſt; then their courage revived, and by divers Victories, by the ſpace of 
200 years, God ſtopped the haſty Conqueſt of the Saxons. The reſult 


11 


whereof, by truces, leagues, commerce, converſation, and marriages * be- Wilkins LL. 
tween theſe two Nations, declared — that it was too late for the Sax. 125, and 


Saxons to get all; their bounds being pre 
declared to the world. In all which, God (taming the Britons pride 
by the Saxons power, and diſcovering the Saxons darkneſs by the Bri- 
tons light) made himſelf Lord over both people in the concluſion, 


| CHAP, V. 
Of Auſtin's coming to the Saxons in England. His Enter- 


etermined by God, and thus 22 


tainment and Workt. + See Dugd. 


Monaſt. vol. 1- 


Uring theſe troubleſome times, came a third party that wrought?” 


more trouble to this Ifle than either Pict or Saxon, for it troubled 
all. This was the Canonical Power of the Roman Biſhop, now called the 
Univerſal Biſhop. For the Roman Emperor having removed the Imperial 
refidence to Conflantinople, weakned the Weſtern part of the Empire; 
and expoſed it not only to the foreign invaſions of the Goths, Vandals, 
Herules, Lombards, and other flotes of people, that about theſe times-by 
ſecret inſtin& were weary of their own dwellings ; but alſo to the riſing 
power of the . of Rome, and (as it were) purpoſely for his ad- 
vancement. Who 
took advantage of thoſe publick calamitous times to inſinuate deeper into 
the Conſciences of diſtreſſed people, that knew no other conſolation in a 
plundered eſtate, but from God and the Biſhop, who was the chief in 
account amongſt them. The power of the Biſhop of Rome thus growing 
in the Weſt, made him to out-reach not only his own Dioceſe and Pro- 
vince, but to mind a kind of Ecclefiaſtical Empire, and a title according 
thereunto ; which at length he attained from an Emperor fitted for his 
turn; and that was enough to make him paſs for current in the Empire. 
But Britain was forſaken by the Roman Empire above 1 53 years before: 
So as, tho' the Emperor could prefer his Chaplains Power or Honour as 
far as his own, which was to the French ſhore ; yet Britain was in ano- 
ther world under the Saxons power, and not wotth looking after till the 
plundering was over, and the Saxon affairs ſettled ; ſo as ſome fat may 
be had. Then an inſtrument is ſought after for the work, and none is 
found fo far fit to wind the Saxon up to the Roman bent as a Monk, 
that was an holy humble man in the opinion of all, but of thoſe that 
were ſo in truth, and knew him. This is Auſtin, ſent by Pope Gregory 
to do a work that would not be publickly owned. It was pretended to 
bring Religion to the Saxons in England; therefore they gave him — 
a title 
*Nete, King Ina was by Blood a Briton as well as Saxen; and many of his Laws tend to the Union 
Government of both People. See LL. I, c. 22, 31, 32, 47, &: This Iva is ſuppoſed to 
have been the Son of Queen Sexburg, (the Siſter of Penda, King of Mercia) begot by Cadwallar 


the Britih ning, and born after her Divorce from Kinigi1z the ef. Saxon: So that Ina united 
the Royal Bloods of Britons and Saxozs in his own Perſon. 


to 27. 


y patience out- rode the ſtorms of foreign force, and Naucler.gog. 
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title of the Saxon Apoſtle ; but to be plain, it was to bring in a Church- 
policy, with a kind of worſhip that rendred the Latria to God, and 
the Duliato Rome. The Saxons were not wholly deſtitute of Religion, and 
that, Gregory himſelf in his Letter to Brunchilda, the French Queen, confeſ- 
Greg. Epil. ſeth; Indicamus, faith he, ad nos perveniſſe Ecclefiam Anglicanam velle fieri 
lib.5.Epiſt. 59. Cbriſtianam; ſo as there was a good diſpoſition to Religion before ever Au- 
ſtin came, and ſuch an one as rang loud to Rome. But far more evident 
is it from the Saxons keeping of Eaſter more Afiatico, which cuſtom alſo 
Bed hid. lib, 3. Sontinued after Auſtin's coming fifty years, ſore againſt Auſtin's will. The 
cap. ®. '3 diſpute between Coleman and Wilfride bears witneſs to that; and it had 
been a miraculous ignorance or hardneſs, had the Saxons, a — le ordai- 
ned for mercy (as the ſequel ſhewed) converſed with the Chriſtian Bri- 
— „tons and Pics above 1 50 years, without any touch of their Religion. If 
Lib. 3. cap. 4. we then take Auſtin in his beſt colour, he might be ſaid to bring Re- 
Bed big. Ib. 1. IiSion to the South-Saxons, after the Roman garb; and his hotteſt diſ- 
cap. 2. putes about Eaſter, Tonſure, the Roman Supremacy ; and his own Lega- 
| Lib. 2. cap. 2. tine power, and his worthy Queries to the — ſhew he regarded more 
| the faſhion than the thing; and the faſhion of his Perſon, more than the 
| | work he Oy for he loved ſtate, and to be ſomewhat like to the 
| — * Legate of an Univerſal Biſhop; and therefore of a Monk he ſuddenly 
| | FA" becomes a Biſhop in Germany, before ever he had a Dioceſs, or ſaw Eng- 
| Concil. Brit. Jang; and after he perceived that his work was like to thrive, he returned, 
my and was made Archbiſhop of the Saxons, before any other Biſhops were 
Bed.hiſt.lib.1. amongſt them; and after three years had the Pall, with title of Supremacy 
cap. 29 over the Britiſh Biſhops, who never ſubmitted to him. 
His advantages were, firſt his entrance upon Kent, the furtheſt corner 
of all the Iſland from the Britons and Picts, and ſo leſs prejudiced by their 
Church-policy ; and at that very time intereſted in the Roman air above 
all the other Saxons : for their King had married a Daughter of France, 
| one that was a pupil to Rome, and a devout woman ; ſhe firſt brought 
it Bed. hiſt. lib. 1. Auſt in into acceptance with the King, who alſo at that preſent held the 
q . Fein. chief power of all the Saxon Kings in this Ifle, which was now of great effi- 
lib. Epilt. 59. cacy in this work: for where Religion and Power flow from one ſpring to 
one ſtream, it is hard to chuſe the one, and refuſe the other. And thus 
Rome may thank France for the firſt earneſt they had of all the riches of 
England, and we for the firſt entrance of all our enſuing bondage and mi- 
ſery. Auſtin had alſo a gift or trick of working miracles, whether more 
2 Theſ 2. ſuitable to the working of Satan, or of God, I cannot define. It ſeems 
they walked only in the dark; for either the Britons ſaw through them, 
or ſaw them not; nor could Auſtin with his miracles or fineſſe ſettle one 
footſtep of his Church-policy amongſt them; happily they remembring 
the Roman Dragon, liked the worſe of the Roman Woman ; and the ra- 
ther becauſe the Carriage of their Meſſenger was as full of the Archbi- 
— as it was empty of the Chriſtian, I would not touch upon particular 
paſſages of action, but that it is ſo remarkable, that Auſtin himſelf, but a 
Novice in compariſon of the Britiſh Biſhops (the cleareſt lights that the 
Northern parts of the World then had, and unto whom the right hand 
of fellowſhip was due by the Roman Canon) ſhould nevertheleſs ſhew 
no more reſpect to them at their firſt ſolemn entrance into his preſence than 
to Vaſſals, as I could not but note the ſame, as a ſtrong argument that this 
whole work ab initio, was but a vapour of Prelacy. This the Britiſh 
Biſhops ſoon eſpied, and ſhaped him an anſwer ſuitable to his meſſage, 
the ſubſtance whereof was afterward ſent him in writing by the Abbot of 
Bangor, and of late publiſhed by Sir Henry Spelman, as followeth : * 
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SAXOMNS. 


every one of them, by word and deed to be Children of God: And 
other obedience than this I do not know to be due to him whom 
you name to be Pope; nor | ought] by the Father of Fathers to be 
claimed or demanded. And this obedience we are ready to give 
and pay to him, and to every Chriſtian continually. Beſides, 
we are under the government of the Biſhop of Caerleon upon 
Uske, who is to overſee under God over us, and cauſe us to keep 
the way ſpiritual. | 


This was the Brilons reſolution, and they were as good as their word; 
for they maintained the liberty of their Church five hundred years after 
this time; and were the laſt of all the Churches of Europe that gave their 

wer to the Roman Beaſt; and in the perſon of Henry the Eighth, that 
came of that blood by Teuther, the firſt that took away that power again. 
Auſtin having met with this affront, and perceiving that the Britons were 
ſtronger in their Faith than he by his Miracles, caſt about to try the Sax- 
ons courteſy ; that what the Ephod could not, the Sword wrapt up there- 


in ſhould. I fay not that he procured, but he threatned or * propheſied * Both words 


the deſtruction of the Monks of Bangor; and it came to paſs, and the 


were then of 


he ſame im- 


Occaſion is by Writers loudly ſuſpected. Nevertheleſs the Saxons were not port. 
ſo zealous of their new Religion, as to make a new National quarrel be- Bed. Hit. 


tween the Britons and themſelves, but left the game to be played out by 


lib. 2. cap. 2. 
Concil. Brit. 


Auſtin; who finding by experience that it would not prove the work of fol. 111. 


one man, left it to ſucceſſors to work out by degrees in efflux of time. 
And thus Auſtin, neither good Servant to the Servant of Servants, nor 
good Monk, retires to ſettle his Saxon province, and to preſent, or rather 
to proſtitute it to the luſts of that red Proſtitute; which was the general 
piety of thoſe ignorant times. 


I. 


Of the Imbodying of Prelacy into the Government of this 
Kingdom. 


3 think that the platform of the myſtery of iniquity (when boiled 
to the height) was ever fore - ſeen, or in the aim of the wicked ſpirits on 
Earth, or thoſe in Hell. Vet were they all inſtruments of this monſtrous 
birth, filled with ſubtilty and miſchief, guided principally by occaſion, and 
over- ruled by the Juſtice and Wiſdom of God, to make a yoke for Mo- 
narchs, and a ſcourge to the world for their refuſal of the government of 
Chriſt, until this monſter came to perfection; and wherein themſelves 
were feldes de ſe, and wrought their own miſchief. For Auſtin coming in 
as a third Proprietor with King and People, and having gathered the ma- 
terials of a Church, reaſon told them that a form of government muſt be 
ſettled in that Church. The Saxons had no principles of their own (for 
they had no learning) and to go — the Britons for a pattern might be 


ig- 
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Tacit. mor. 


Germ. 


over · rule 


Greg. Epilt. ad Univerſal Biſhop or Pope: and whereas he had in a way of Courtſhip cal- 


Eulog. 


| intoxicated the domeſtick counſels in ſuch manner as they generally ſtag- 
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—_ and where the choice is ſmall, it is ſoon made. Rome held now 
e moſt part of the Churches of Europe at School; the Saxons ſoon reſolve, 
Rome that had been their Mother, ſhall be alſo their Father: and thus at 
one draught they drank up a Potion of the whole Hierarchy of Rome from 
the Pope tothe Apparator, with a quicquid imponitur & imponetur, which 
was of ſuch laſting efficacy, that it ceaſeth not to work even to this day, al- 
though it was flow in the firſt Provocation. For the Saxons had a Common- 
wealth founded in the Liberty of the People; and it was a maſter-piece for 
Auſtin and the Clergy, fo to work, as to remain members of this Common- 
wealth, and yet retain their hearts for Rome, which was now grown almoſt 
to the pitch of that Antichriſt. For reaſon muſt needs tell them, that the 
$azon principles would not ſuffer them to be ad omnia for Rome, nor the Ro- 
man Canon allow them to be wholly Saxon; and they ſaw plainly that the 
times were too tender toendure them to be declarative on either part; and 
therefore they choſe a third way, which was to preſerve the municipal Laws 
in moderation towards the Canon, and to that end to endeavour ſuch a 
temper upon the State as muſt admit them to be in repute, ſuch as with- 
out whom the Common-wealth could not well ſubſiſt, no more than a 
body without a ſoul; and that few occaſions ſhould befal, but (at leaſt in 
ordine remoto) muſt reflect upon both, and then all reaſon will beſpeak 
them to join in the legiſlative power and government of this Kingdom; but 
eſpecially as Biſhops, who are now Magnæ ſpes altera Rome, and the very 
top-flowers of wiſdom and learning. And unto this temper the Saxons 
were ſufficiently prepared and inclinable; for it was no new thing for them 
to admit their Heatheniſh Prieſts into their general meetings, and allow 
them much power therein; and then it is but the perſon changed, and they 
muſt do as much for their Biſhops, now they are become Chriſtian; 
eſpecially themſelves being all for the field, and overgrown with a gene- 
ral ignorance, the common diſeaſe of thoſe times. Kings were in no bet- 
ter condition: it was hard for them to be Baptized, and not to be Baptized 
into Rome, and commonly under ſuch a Coyenant as though many might 
repent of, yet none durſt amend: For whenas the Pope is Lord of the 
Conſciences of the People, the King's power may ſometimes out-face, 
but can never govern *: the Saxon Kings were therefore fain to make a 
vertue of neceſſity, and advance Biſhops to be common favourites both of 
Rome and themſelves, to maintain good correſpondency between both 
Swords; and to countenance the power of the temporal Magiſtrate in 
caſes of diſpute, elſe he oftentimes might command, and yet go without. 
Thus entred the Prelates upon affairs of Kings and Kingdoms, and became 
lovers of Lordſhips, and troublers of States; and if in any thing they ſer- 
ved their Country, they ſerved Rome much more; their merchandiſe was 
made of the Policies and Councils of all Kingdoms and States, and ſuch 
returns proceeded as were ſtill ſubſervient to the Roman intereſt; and they 


gered, and many times came ſhort of home, Nevertheleſs, at the firſt this 
was but rare, clancular, and covered with much modeſty ; for (excepting 
ſach choice ſpirits as Auſtin had) Roman Prelacy in theſe younger times 
was but Velvet-headed, and endured not much greatneſs or big titles, but 
ſpake like a Lamb; Ego non verbis quero proſperari, ſed moribus, ſaid this 
Gregory to the Alexandrian Biſhop, who had put upon him the title of 


led Gregory's Counſels Commands, he ſtartles at it; quod verbum juſfionts, 


ſaith he, peto a meo auditu removeri, quia ſcio quis ſum & qui eftis. Thus 
Prelacy 
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Prelacy firſt conveyed it ſelf into opinion, afterwards into conſcience ; and 
ambition coming in the rear, made it become both Biſhop and Lord, 


C HAP. VII. 
Of Metropolitans in the Saxons zt1me. 


Eing in purſuit of the Government of this Kingdom inelder times, and 
therein firſt of the Perſons with their relation, then of their Work, 
and laſtly of their Courts and Laws, and now in hand with the Eccleſi- 
aſtical Perſons ; I ſhall deſcend to their particular ranks or degrees, and 
ſhall ſhew what they were in their original, and what overplus they had 
by Laws. And firſt concerning the Metropolitan, In his original, his 
Office was to viſit the Biſhops, admoniſh and exhort them, and in full 
Synod to correct ſuch diſorders as the Biſhop could not reform, and in all 
things to proceed according to the preſcript Canon. 
Thus witneſſeth Boniface, an Archbiſhoptoan Archbiſhop of an Arch- Concil. Brie 
biſhop; not according to the practice of the times wherein it was written, p. 258. 
4 but according to the antient rule. For long before Bonzface his time Arch- An. 745+ 
12 biſhops were ſwoln beyond the girt of the Canon; and before that England 
2 was honoured with thatrank of men, Metropolitans were become Metro- 
nomians, and above all rule, but that of their own will, and through com- 
& mon cuſtom had no regard to any other; ſo as if England will have them, 
4 it muſt be content to have them with their faults. But the truth is, the 
: dignity, or title (which you will) was a plant of that virulent naturethat 
would ſcarce keep under-ground in the time of the hotteſt perſecution : Mag. cent. 3 
For Steven, Biſhop of Rome, liked the title of Univerſal Biſhop. And after cap 7+ 
a little peace, it's a wonder how it grew to that height that it had; and no 
leſs wonderful that the Saxons gave entertainment to ſuch Potentates. 
Much of whoſe ſpirits they might have obſerved in the entrance of their 
firſt Archbiſhop Auſtin, if God had not given them over to thraldom un- 
der that myſtery of iniquity (of finful man aſpiring into the place of God, 
2 taught by that courtly meſſenger of Rome) becauſe they would not ſtoop 
% to that myſtery of godlineſs, God manifeſted in the fleſh, as it was taught 
in ſimplicity by the rural Pi#s and Britons. But this was not all, for be- 
| cauſe Archbiſhops were gotten above Canon, which was thought ſcanda- 
S lous; therefore they gave as large a power by Canonas the former uſurpa- 
| tion amounted unto, and ſo ſtretched the Canon to the mind of the man, 
whenas they ſhould have rather reduced the man to the Canon, The 
words of the Canon in our Engliſh tongue, run thus: I belongs to the Me- 
tropolitan Biſhop torule God's Churches ; to govern, chuſe, appoint, confirm, and 
remove Abbots, Abboteſſes, Preſbyters, and Deacons; and herewith the King 
hath nothing to do. And thus, though the apparent power of Archbiſhops Concil. Brit. 
was great and unlimited, yet what more was wrapped up in that word P. *9? 
Churches, only time muſt declare; for it is very likely that in thoſe days 
it was not underſtood: yet the practice doth not obſcurely declare the mat- 
ter, for before this Law was eſtabliſhed by Withered in a Council (where- An. 604. 
in Bertnaldus Archbiſhop of Canterbury was preſident, and who was firſt Ant. Brk. p.55. 
Primate of England) Theodore Archbiſhop of Canterbury uſed ſuch power 
over other Biſhops in ordaining or removing them, as a Writer faith, that 
his rule was no other than perturbatio and impetus animi * ; and his carriage · poſt p 23.14. 


: 2 See Stilling f. Orig. 363. where the words of Gi/das are cited, viz. That the Clergy are more am- 
bitious of Degrees in the Church, than they are * Kingdom of Heaven. 
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Malmsb. lib. 1. towards Wilfrid is produced as a Teſtimony. But the Metropolitan in 
io p.54. England as the times then were, had yet a further advantage, even over 
Kings themſelves; for there were divers Kingdoms in this Iſland, and 
Kings had no further power than their limits afforded them: But there 
was but one Metropolitan for a long time in all the Saxon Territories, 
ſo as his power was in ſpirituals over many Kingdoms, and ſo he became 
indeed Alterius orbis Papa, And it wasa remarkable teſtimony of God's 
ſpecial providence, that the ſpirits of theſe petty Popes ſhould be ſo bound 
up under the notion of the Infallibility of the Roman Chair, that they 
had not torn the European Church into as many Popedoms as Provinces. 
But no doubt God ordered it for a Scourge to the World, that Antichriſt 
ſhould be but one, that he might be the more abſolute Tyrant; and that 
Kings ſhould bow down their necks under the double or rather multiple 
yoke of Pope and Archbiſhops, for their Rebellion againſt the King of 
Kings, 


C HAP. VIII. 
Of the Saxon Biſhops. 


AD not Biſhops been ſomewhat ſutable, the Roman Clergy had not 

been like it ſelf; and it had been contrary to Auſtin's principles to 

have advanced to Biſhopricks men better qualified than himſelf. They 

firſt ruled the Saxon Church jointly in the nature ofa Presbytery, till about 

ſixty years after Auſtin's time, their pride would not endure together 

any longer, and it may be grew ſomewhat untractable under the Metro- 

politan, that reſolved to be prouder than all; and thereupon Theodore Arch- 

Ant. Brit. «2, biſhop of Canterbury firſt divided his Province into Five Dioceſſes, and by 
Brit. 52, ; p g 

Concil. Brit. appointment of the Kings and People placed Biſhops over each, every one 

of them being of the right Roman ſtamp, as himſelf was of the right Ro- 

man ſhaving. And it had been a wonder if Epiſcopacy (now for the ſpace of 

Three hundred years degenerated, and that into ſucha monſtrous ſhapeas a 

Pope) ſhould by tranſplanting become regenerate into their original conditi- 

on of meekneſs and humility. But it is a much greater wonder that they 

ſhould become ſo purely ambitious as not to endure a thought of the ways of 

ſobriety, but would be proud by Law; to let all the world know that they 

held it noinfirmity, but an honour, For albeit that in the firſt time the Bi- 

ſhop's work was to inſtruct and teach, to ſee the ſervice of God to be diligent- 

Concil. Brit. ly and purely adminiſtred in publick Congregations, to Exhort, Reprove, 

fo 238, 246, and by teaching to amend ſuch matters as he ſhould find in Life and Doctrine 

— Cent. » Contrary to Religion; and accordingly they carried themſelves meekly and 

cap. © humbly, ſtudying peace and truth, and meddled not with Secular Affairs: 

Bed. Hitt. lib. 4. they are now grown up into State, and muſt now ride on horſe- back, that 

_—_ were wont to go on foot Preaching the Word; and muſt be reſpected above 

the rank of ordinary Presbytery ; none muſt doubt of their truth, nor queſ- 

Concil. Brit. tion their words, but they muſt be holden Sacred, as the word of a King, ſine 

196. juramento fit irrefragabile. Their preſence muſt be a Sanctuary againſt all 

An. 697. violence; all Clerks and Religious houſes muſt ſtoop under their power; 

Ibid. 329. their ſentence muſt be definitive: and thus advanced, they muſt keep ſtate, 

An. 816- «wiz. not go too far to meet Princes in their approach towards them, nor to 

light off their Horſes backs to do Princes Reverence at their meeting; be- 

Conc. 8. gen. Cauſe they are equal to Princes and Emperors: and if any Biſhop ſhall be- 


Conſtant. can. have himſelf otherwiſe, and after the old ruſtical faſhion (tor ſuch are = 
14. 7 words 
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Ant. Brit. 84. 
Ibid. 53. 


2 


* R 3 8 8 - 
AS "3+ 0, oo WF: * rr 
8 r + # 4 * = = 4 - 
E SOS ISS! — of 
* a 45 { 
RN a 4 _— 
85 8 , 4 * 
5 * * 
* r A . . lhe 
. y + _— . . . > 


S UN 17 


words of the Canon) for diſgrace done to their Dignity they muſt be ſuſ- 

pended: So as by their own confeſſion, Biſhops henceforth are Biſhops of a 

now foſhion, that muſt incur a note of infamy for ſhewing any geſture of 

humility to Princes, which if any man will ſee more fully, let him peruſe 

the Canon if he pleaſe. But this is not ſublime enough; they mult be not 

only equal, but in many reſpects ſuperiour to Princes: for in matters that 

concern God, Omnibus dignitatibus preſunt ;and more plainly, Princes muſt 

obey them Ex corde cum magna humilitate; and this was allowed of by Mag. cent. 8. 
Offa the great in a /egatine Synod, And thus highly advanced, Bithops are cp. 9- 
now conſecrated to any work, and make every thing Sacred. Oaths taken 

before them are of higheſt moment; and therefore the trial of Crimes be- Concil Bric. 
fore them, and the acknowledgement of Deeds of conveyance in their pre- 3 132, 
ſence, are without controul, Their cuſtody is a ſufficient Seal to all weights 33 DT 
and meaſures, which they committed to ſome Clerk whom they truſted: 923. cap. 37. 
and who at this day (though a Lay-perſon) beareth title of Cierł of the L1. Zthe!it. 
Market. And although anciently they might not intereſſe ſecularibus; yet cb. 3 
afterwards it became a part of their Office to aſſiſt Judges in ſecular cauſes, * > 88855 
to ſce that juſtice be not wronged; and they had the ſole cognizance of all . 697. 
cauſes criminal belonging to the Clergy, their Tenants or Servants ; and in 

their Synods their power reached toſuch Crimesof Lay-men ascame with- 

in the favour of the Canon, though it were but in the cold ſcent, as the 

Laws of Athelſtane and other his ſucceſſors ſufficiently ſet forth And thus 

dreſſed up, let them ſtand aſide, that room may be made for their Train, 


CHAP IL 
Of the Saxon Presbyters. 


HESE follow their Lords the Biſhops as faſt as they can hunt; for 
being of the ſame Order (as the leſs proud times acknowledged) Concil. Bt. 

they would not be under foot, and the others above the top. True it is,? 57. 
that the Biſhops loaded them with Canons, and kept them under by hard 
work, under the trick of Canonical obedience; yet it was no part of their 
meaning to ſuffer them to become vile in the eyes of the Laity, for they Concil. uit. 
knew well enough that the Presbyters muſt be their bridles to lead and p- 445. 
curb the people, and their eyes to ſee whether the winds from below blew = Py W 
fair or foul for them ; whoſe conſciences already told them that they meri- e, Brit. 
ted not much favour from the people. They ſee it therefore neceſſary to p. 2753 
inhaunce the price of a Presbyter ſomewhat within the alloye of a Biſhop, LI. Athel. c.2. 
to the end that the Presbytery may not be too like the Babylonian I- LI. Canut. c. 12. 
mage, whoſe Head was Gold, and Feet of Iron and Clay, A Presbyter Mag cent. 8. 
therefore they will have to be of equal Repute with a Baron; and his per- 
{on ſhall be in Repute ſo Sacred, as that all wrong done thereunto muſt 
be doubly puniſhed, with ſatisfaction to the party, and to the Church. His 
Credit or Fame muſt not be touched by Lay-teſtimony : Nor is he to be 
Judged by any Secular Power; but to be honoured as an Angel. Such are 
theſe inſtruments of the Biſhops Government; and theſe are put as a glaſs 
between the Biſhops and People, and could repreſent the People to the Bi- 
ſhop black or white, and the Biſhop to them in like manner, as they plea- 
ſed; and ſounder * fear of the Biſhops curſe, kept the People in awe to + ;, 4. 72a, 
themſelves and it. 
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CHAP. X. 
Of other inferiour Church-Officers among ft the Saxons, 


HEY had other inferiour degrees of the Clergy, which becauſe they 
are meerly ſubſervient, and not conſiderable in Church-govern- 
ment, I ſhall only touch upon them. The firſt are called Deacons, which 
were attending upen the | 25 ia to bring the offerings to the Altar, to 
read the Goſpel, to Baptize, and Adminiſter the Lord's Supper, Then 
follow the Sub-deacons, who uſed to attend the Deacons with conſecrated 
Veſſels, and other neceſſaries for the Adminiſtring of the Sacraments. Next 
theſe Acolites, which waited with the Tapers ready lighted while the Goſ- 
el was read, and the Sacrament conſecrated. Then Exorci/ts, that ſerved 
to diſpoſſeſs ſuch as were poſſeſſed by the Devil; an office (as it may ſeem) of 
little uſe, yet very ancient; for they are foundat the Synod at Arles, which 
was within Three hundred years after Chriſt's death. Lecturers came next, 
who ſerved to read and expound; and theſe were of uſe when Churches 
began to multiply, and Presbyters grew idle. Laſtly, Oſliaries; which 
uſed to ring the bells, and open and ſhut the Church-doors 
 Theſeare the ſeveral ranks of Church-Officers, being Seven in number, 
(for Biſhops and Presbyters make but one) and might be (as thus ordered) 
the Seven heads of the Beaſt whereon the Woman ſitteth; and with much 
ado make up a kind of Church- ſervice, ſomewhat like a great Hoe in a 
ſhip-yard at the ſtirring of a little log, and are nevertheleſs well paid for 


their labour. 


| CHA P. Xl. 
Of Church-mens Maintenance amongſt the Saxons. 


Take no notice in this account of the Abbots and Priors, and other ſuch 
Religious men, as they were then called; nor can I paſs them amongſt 

the number of Church-governours or Officers, being no other than as a 
fixth finger, or an excreſcence that the body might well ſpare, and yet 
they ſucked up much of the blood and ſpirits thereof. But as touching the 
maintenance of thoſe formerly mentioned, who hada conſtant influence in 
the Government of the affairs of the publick worſhip of God, and regard of 
the falvation of the Souls of the people; I ſay their maintenance was di- 
verily raiſed, and asdiverſly imployed. Firſt, through the bounty of Kings 
and great men, Landsand Mannors were beſtowed upon the Metropolitan 
and Biſhops, in“ free Alms; and from theſe aroſe the maintenance that aſ- 
cended up in abundance to the higher Region of the Clergy, but came a- 
gain in thin dews ſcarce enough to keep the Huſbandman's hope from de- 
ſpair; otherwiſe had not the Prelates ſo ſoon mounted up into the chair of 
Pomp and State, as they did. I fay, theſe are given in free Alms, or more 
plainly, as Alms free from all ſervice; and this was doubtleſs ſoon thought 
upon, for it was formerly in precedent with their Heatheniſh Prieſts 


Ct Com. li 6, and Druids, as“ Cz/ar noteth, that = had omnium rerum immunita- 


tem: yet with the exception of works of publick charity and ſafety, ſuch 


as 
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as are maintaining of High-ways, repairing of Bridges, and fortifying of 
Caſtles, &c. and hereof the precedents are numerous. The work where- 
to this wages was appointed, was the worſhip of God, and increaſe of Re- 
ligionz and thus not only many of the King's Subjects were exempted 
from publick ſervice, but much of the Revenue of the Kingdom formerly 
imployed for the publick ſafety, became acquitted from the ſervice of the 
Field, to the ſervice of the Bead; the ſtrength of the Kingdom much im- 
ired, and the Subjects much grieved ; who in thoſe early times ſaw the 

inconveniences, and complained thereof to their Kings, but could not pre- M. Paris in vit. 
vail. This was the vintage of Kings and great men, but the gleanings of Eadrick. Abb. 
the people were much more plentitul; for belides the Courts (which ſwell- 

ed as the irregularities of thoſe times increaſed, and thereby enriched the 

Cofers of that covetous Generation, the greateſt part whereof ought by 1 
the Canon to go to the publick) the belt part of the ſettled maintenance, e- Concil. Brit. 
ſpecially of the inferiour degrees, aroſe from the good affections of the peo- jg rs 
ple, who were either forward to offer, or eaſily perſwaded to forgo a con- rr 
itant ſupply for the Church-men out of their Eſtates, as well real as per- 

ſonal, eſpecially in the particulars enſuing. The moſt ancient of all the 

reſt was the firſt- fruits, which was by way of eminency called Cyrick-/ceate, Firi-Fruir: 
or in more plain Engliſh, Church-Fee; which was always payable upon St. LL. luz. c 4. 
Martin's day unto the Biſhop out of that houſe where the party did inhabit 

upon the Day or Feaſt of the Nativity. It was firſt granted by Parlia- Concil Brit. 
ment in the time of King Ina; and in caſe of neglect of payment, or denial, b. 185. 

it was penal twelve-fold to the Biſhop, beſides a fine to the King, as was Gan Brit. 
afterwards ordered by Canutus. 68. 

After the firſt- fruits cometh to conſideration the Revenue of Tythes, 7:4. 

the which I find no publick Act of State to warrant, till the Legatine Coun- Concil Brit, 
cil under Offa: Although the Canon was more ancient. The Biſhop at Nu 2 
the firſt was the general Receiver as well of theſe as of the former, and by 

him they were divided into three parts, and imployed one to the poor; Concil. Brit. 
another for the maintenance of the Church; and a third part for the? 
maintenance of the Presbytery. But in future times many Acts of State ſuc- 

ceeded concerning this, amongſt which that grant of Athehoolfe muſt be 

a little pauſed upon. Some Writers ſay that he gave the tenth Manſion, Ingulſus. 
and the tenth of all his goods: but Malmsbury faith, the tenth of the Hides 

of Land; but in the Donation it ſelf, as it is by him recited, it is the Tenth Get. pontif. 
Manſion. But Matth. Weſim. underſtands that he gave the Tenth part Lib. 2. cap g. 
of his Kingdom, but in the Donation by him publiſhed it is decimam par- An. 854. 
tem terre me. In my opinion, all this being by Tradition, little can be 
grounded thereupon. The form of the Donation it ſelf is uncertain and 

various, the inference or relation more uncertain and unadviſed; for if the 

King had granted that which was not his own, it could neither be accoun- 

ted pious or rational, Nor do we find in the Donation that the King in 

preciſe words gave the Land, or the Tenth part of the Land of his King- 

dom, but the Tenth of his Land in the Kingdom: And the exemplifica- 

tion publiſhed by Matth. Weftm. countenanceth the ſame, albeit the Hiſto- » The Regal 
rian obſerved it not *. But ſuppoſe that the Kingdom joined with the King Revenuescould 


not be aliened 


in the conceſſion, and that it was the courſe to paſs it only in the King's n, common 
name, yet could not the Tenth Hide, Tenth Manſion, or Tenth part of aſſent. pol 31. 
the Kingdom be granted, without confuſion in the poſſeſſions of the peo- 
ple. For either ſome particular perſons muſt part with all their poſſeſſi- 
ons, or elſe out of every man's —_— muſt have iſſued a proportionable 
lupply ; or laſtly a Tenth part of every man's poſſeſſion, or Houſe and Land, 


mult 
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P-. 392- 
An. 90g. 
Ibid. 5 27. 
An. 1009. 
Luminaries. 


Concil. Brit. 


P. 377. 
Ibid. 645. 
An. 1032. 


Plough-alms. 
An. 905. 


An. loc. 


Souliſbot. 
Concil. Brit. 


3571. 
An. 1009. 


Glebe. 
Concil. Brit. 
260. 


An. 750. 


Peter-pence. 


This Zeal 


and church-po- under that lowly title it paſſed firſt, but afterwards called Rom/cot or Romes- 
licy alſo intro 


duced the anni 


verſaries of 


Popes, as Gre- 


gory, &c. See 
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feogb, or Heord-penny; for it was a penny upon every hearth or chimney 
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muſt be ſet forth from the reſt; or ſome muſt loſe all and become beggars, 
to ſave others: all which are to me equally improbable. Nevertheleſs [ 
do not take the thing to be wholly fabulous, but may rather ſuppoſe that 
either a Tenth was given out of the King's own Demeſnes, which is mot 
probable; or elſe the Tenth of the Profits of the Lands throughout the 
Kingdom; and that it was by publick Act of State, and that Clauſe forgot- 
ten by Hiſtorians. And thus might a good precedent be led to Alfred, 
Atbelſtan, and other Kings, who ſettled Tithes under payment of penalties, 
and appointed the times of payment, vig. The ſmall Tithes at Wh1t/ontide, 
and the great Tithes at Alhollantide. 

Another Tribute was that of Luminaries, which by Alfred and Gun. 
thrun was firſt ſettled by Law, although it had been before claimed by Canon. 
It was payable thrice a year, viz. Hollantide, Candlemas, and Eafter, at 
each time half a penny upon every Hide of Land; and this was under a 
penalty alſo. 

Another Income aroſe from the Plough, and under the name of Phugh. 
Alms: At the firſt it was granted by Edward the Elder generally, and the 
value was a penny upon every plough; and in after-times it was ordained 
to be paid fitteen days after Eaſter. 

Next comes a Fee at the death of the party, which was commonly call- 
ed Soul-ſhot, and paid (before the dead body was buried) unto that Church 
where the dead party's dwelling was. So as they never left paying and 
aſking ſo long as the body was above ground; and this it's probable tur- 
ned into that fee which was afterwards called a Mortuary. 

The Incumbent alſo of every Church had Glebe laid to the Church; be. 
ſides oblations, and other caſual profits, as well ariſing from houſes border- 
ing upon the Church, as otherwiſe. All theſe four laſt were payable to the 
Prieſt of that particular Congregation, and had not their beginning till 
Pariſhes came to be ſettled. 

Laſtly, the zeal of the charity of England was not ſo cold as to contain 
it ſelf within its own bounds: They were a dependant Church upon Rome, 
and their old Mother * muſt not be forgotten, An alms is granted; for 


payableat the Feaſt of St. Peter ad vincula; and therefore alfo called Peter- 
pence: it was for the Pope's uſe; and was ſettled under great penalties up- 
on the defaulters. It aroſe by degrees and parcels: For firſt Ina the Sax- 
on King granted a penny out of every houſe in his Kingdom: After him 
Offa granted it out of every dwelling houſe that had ground thereto occu- 
pied to the yearly value of Thirty pence, excepting the Lands which he 
had purpoſed for the Monaſtery at St. Albans. This Offa had a much lar- 
ger Dominion than Ina, and was King over three and twenty Shires. Af- 
ter whom /£thehoolf paſſed a new grant thereof out of his whole Kingdom, 
which was well-nighall that part which was called Saxony, with this provi- 
ſo nevertheleſs, that where a man had divers dwelling houſes, he was to 
pay only for that houſe wherein he dwelt at the time of payment. After- 
ward Edward the Confeſſor confirmed that Donation out of ſuch Tene- 
ments as had Thirty pence vidæ pecunie. If then it be granted, that the 
Saxon Subjects had any property in their Lands or Tenements, as no man 
ever queſtioned, then could not this charge be impoſed without the pub- 
lick conſent of the people; and then the aſſertions of Polydore and the 
Monks, who tell us that Ina and Offa had made the whole Kingdom tribu- 


tary to Rome, muſt needs be a miſtake, both in the perſon, and the _— 
Q 
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of the gift, ſeeing there is a much more difference between an Alms and 
a Tribute, than between the King and the People. Now that it was an 
Alms, and not a Tribute may appear, for that the original was a ſudden 
pang of Zeal, conceived and born in one breath, while the King was at 
Rome; and therefore not impoſed as a Tribute. Secondly, it was ex regal: 
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muniſicentia, and therefore free. Thirdly, it was expreſly the gift of the Concil. Brit. 
King; for the Law of St. Edward, which provideth for the recovery off 45, 545. 
the Arrears of this Money, and enjoineth that they muſt be paid to the Concil. Brit. 
King, and not to Rome, as it was in the days of Canutus and Edgar, ren-* _ 


dereth the reaſon thereof to be, becauſe it was the King's Alms. 
Secondly, that it was an Alms only from the King, and out of his own 
Demeſnes, may ſeem not improbable, becauſe firſt it was ex regali munifi- 
centia, which could never be affirmed if the gift had been out of the Eſtates 
of others. Secondly, it was granted only out of ſuch houſes as yielded 
Thirty pence Rent, called vivæ pecuniæ, becauſe in thoſe times Rent was 
id in Victual; fo as it may ſeem that only Farms were charged here- 
with : and not all mens Farms neither ; for the general income will ne- 
ver anſwer that proportion. The particular hereof J ſhall in brief ſet 
forth. It appeareth in the former Quotation, that Ofa charged this 
Levy upon the Inhabitants dwelling in Nine ſeveral Dioceſſes, viz. He- 
reford, which containeth the City and County adjacent. 2. Worceſter, con- 
taining the Cities and Shires of it and Glauceſter. 3. Litchfield, containing 


Warwickſhire, Cheſhire, Staffordſhire, Shropſhire, and Derbyſhire. 4. Lei- | 


cefter, with the County adjacent. 5. Lincoln, with the County adjacent. 6. 
D:rchefter, whereto belongeth Northamptonſhire, Oxfordſhire, Bucking- 
/:mſhire, Bedfordſhire, Huntingtonſhire, Cambridgeſhire, and half Hertford- 
Hire. 7. London, with Eſſex, Middleſex,and the other half of Hertfordſhire. 
8. Helmbam, with Norfolk. g. Domuck or Dumnwich, with Suffolk. In 
which nine Dioceſſes were two and twenty Shires. And he further granted 
it out of Spatingbenſhire, (now Nottingham) whoſe Church belongeth to 
York. But in Etbelwolf's time the Grant was enlarged, and extended into 
Fifteen Dioceſſes; which, together with their ſeveral charge out of the 


Engliſb Martyrology, I ſhall particularize, as followeth : 


L 2 4 

Cantuar. Dioceſ.—— - 07 18 0 
London — — ——— 16 10 o 
Roffen — — O5 12 0 
Norwich — 21 10 © 
Elienum — — o oO © 
Lincoln — ——— 42 00 O 
Ciſtrenſ. — o8 00.0 
Minton — — 17 06 8 
Exon — — — 09 05 © 
Wigorn — — 10 05 © 
Herford 06 OO o 
Bathon - — 12 O05 © 
Latisburgh — 0 0 
Coventry — IO 05 © 
Ebor — — II 10 © 
200 06 8 


The whole Sum whereof not W Two hundred pounds Six — 
ings 


Fox Martyr. 
p. 340. 


22 oö. 


lings and Eight pence, will not amount to Seven hundred pounds of now 


current Money, if the weight of a Penny was not leſs in thoſe times than 
in the Reign of Edward the Firſt, when it was the Twentieth part of an 
Ounce, and that the Twentieth part of a Pound, as by the Statute thereof 
made may appear. Nor can the difterence be much (if any) in regard 
of the vicinity of the time of this extract to that of the Statute : for 
though no particular date thereof appear, yet it ſeemeth to be done af. 
ter the Tranſlation of the See from Thetford to Norwich, which was 
done in William Rufus his time; and after the erecting of the Bi- 
. Ant. p. 18. ſhoprick of Ely, which was in the time of Henry the Firſt. Now albeit 
this charge was in future times diverſly ordered and changed; yet upon 
this account it will appear, that not above Eight and forty thouſand and 
Eighty Houſes were charged in this time of Edward the Second with this 
Aſſeſſment; which is a very ſmall proportion to the number of Houſes 
of Huſbandry in theſe days, and much more inferiour to the proportion 
of Houſes in thoſe times, if Polydore's obſervation be true, that in the 
Conqueror's time there were Sixty thouſand Knights Fees; and as others, 


Fifty thouſand Pariſhes. It may therefore be rather thought that none 


but the King's Farmers were charged herewith, notwithſtanding the poſi- 
tive Relations of Writers, who in this caſe, as in moſt others, wherein the 
credit of Rome is engaged, ſpare not to believe lightly, and to write 
largely. And thus for their Sevenfold Church-Officers, we have alſo as 
many kinds of conſtant maintenance. One in Lands and Tenements, 
and Six ſeveral kinds out of the Profits and the perſonal Eſtates beſides 
the emergent benefits of Oblations and others formerly mentioned. 


c HA P. XI. 
Of the ſeveral Precintis of Puriſdiftions of Church-Gover- 


nours among ft the Saxons, 


HE Church-Officers thus called to the Drum and paid, are ſent to 

their ſeveral charges over Provinces, Dioceſſes, Deaneries, and Pa- 

Bialmf get, Tithes, as they could be ſettled by time and occaſion. Before the Saxons 
Reg. lib. 1. c.4. arrival, Landon had the Metropolitan See, or was the chiefeſt in prece- 
m9 dency ; for Archbiſhops the Britons had none. Afterwards, by advice 
of the Wiſe-men, Canterbury obtained the precedency, for the honour of 

Auſtin, who was there buried. The number of Provinces, and their ſe- 

Bed. hig. Ib. 1. veral Metropolitan Sees, was firſt ordered by advice of Pope Gregory, 
ep. 29. who appointed two Archbiſhops in Saxony; the one to reſide at Canter- 
bury, the other at Nr; and that each of them ſhould have Twelve Bi- 

- ſhops ander him. But this could never be compleated till Auſtin was 

dead; as by the Epiſtle of Kenulphus to Pope Leo appeareth. Nor then 

Malmsb. loco had the Pope the whole power herein intailed to his Triple Crown; for 
Cicat. the ſame Epiſtle witneſſeth, that the Council of the Wiſe- men of the King- 
por dom ruled the caſe of the Primacy of Canterbury. And Offa the King at- 
Concil. Brit. terward divided the Province of Canterbury into two Provinces, which for- 
— Brit. merly was but one. And the Precincts of Dioceſſes have been altered or- 
p. 51. dinarily by Kings, or the Archbiſhops and their Synods, as the Lives of 
M. Weſtm. thoſe firſt Archbiſhops ſet forth. Theodore had divided his Province into 
Tn 775: Five Dioceſſes; and within a hundred years after Ofa, we find it in- 


creaſed into eleven Dioceſles, 
Dio- 
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Dioceſes have alſo been ſubdivided into inferiour Precincts *, called 

Deanaries or Decanaries, the chief of which was wont to be a Preſby- 

ter of the higheſt note, called Decanus, or Arch-Preſbyter. The name 

was taken from that Precinct of the Lay-power, called Decennaries, ha- 

ving Ten Preſbyters under his viſit, even as the Decenners under their LI. Edw. Conf. 
chief. The ſmalleſt Precin& was that of the Pariſh, the overſight where- it: 
of was the Preſbyters work. They alſo had Abbeys and other religious de conſlit. c. 1. 
Houſes; but theſe were however regular among themſelves, yet irregu- 


lar in regard of Church- government, whereof I treat. 


CHA P. XIII. 
Of the manner of the Prelates Government of the Saxon Church. 


Aving diſcourſed of the Perſons and Precincts, it now befals to 
H touch upon the manner of the Government of the Church by the 
Saxon Prelates; which was not wrapped up in the narrow cloſet of pri- 
vate opinion, but ſtated and regulated by publick Council, as well in the 
making as executing of Laws already made. This courſe was learned Malmesb. gett. 
from antiquity, and inforced upon them by a Roman Conſtitution, in the Roni lb. 3. 
caſe that concerned Archbiſhop Theodore and Wilfred, upon this ground, 
Qued enim multorum conciliogeritur nulli conſentientium ingerat ſcandalum. 
Theſe are moſt ordinarily called Synods, although at the pleaſure of the 
Relater called alſo Councils, and are either Dioceſan, or Provincial, or Baronius, 
National, and theſe either particular or general. The general conſiſted . 930. 
of all the Biſhops and Clergy; and ſuch was the Synod under Arch- 
Biſhop Dunſtan called. The National Synods were diverſly called ; 
ſometimes by the Pope, ſometimes by the King, as the firſt moving 
occaſion concerned either of them. For Pope Agatho in a Synod at faimeſb. geſt. 
Rome, ordered that a Synod ſhould be called in Saxony (viz. England) pontit. lib. 3. 
Sacroſancta autboritate & noſtra Synodali unitate ; and many Legatine Sy- Rr 
nods in ſucceeding times demonſtrate the ſame. That the Saxon Kings 
alſo called them upon occaſion, is obvious through all the Councils, and 
needleſs to inſtance amongſt ſo many particulars. The Provincial Synods Concil. Bric. 
were ſometimes convocated by the King, and ſometimes by the Archbi- P 191, 319, & 
ſhop, and ſometimes jointly. The Dioceſan were called by the Biſhop. In?” 
the National and Provincial, ſometimes Kings moderated alone, ſome- 
times the Archbiſhop alone, and ſometimes they joined together. Ibid. 316, 323, 
The Aſſiſtants were others, both of the Clergy and Laity, of ſeveral 387. 
Ranks or Degrees; and it ſeemeth that Women were not wholly exclu- 
ded ; for in a Synod under Withered King of Kent, Abbatiſſes were pre- 
ſent and atteſted the Acts of that Synod, together with others of the 
Clergy of greater degree. The matters in action were either the ma- 
king or executing of Laws for Government ; and (becauſe few Laws 
pafſed that did not ſome way reflect upon the King and people, as well 
as the Clergy) the King was for the moſt part preſent, and always the 
Lords, and others: Yet if the matters concerned the Church in the firſt 
act, the King though preſent, the Archbiſhop was nevertheleſs Preſident ; Concil. Brit 
as it befel at a Synod at Clever/hoe, An.747. and another at Celchith *, An, 245: 317.387. 
816. And in the Reign of Edward the Elder, though the Synod was er C. 
called by the Kin g, yet the Archbiſhop was Preſident. Concerning all 

E 2 whi 


The Craft of the Prelates was to diſtribute their Spiritual Offices thro the Kingdom, ſo as to 
influence and direct every part of the Temporal Government, and to actuate the whole for the 
Church's Good. Thus every Temporal Officer had a Spiritual Concomutant ut ſupre, 


* 


24 


M. Weſtm. 


An. 955, 958. 
Concif. Brit. 


479- 


® or Sacra- 
ment. 


Ibid. 337. 


Ibid. 319, 332. 


Concil. Brit. 
P- 334. 


Mag. cent. 8. 
cap. . 


An. 446. 


1. Hereß. 


SAXON S. 


which it may be in the ſum well conceived, that in the penning of the 
Councils aforeſaid, either the Clergy (being the Penmen) were partial or 
negligent in the ſetting down of the right form; and that the King cal- 
led: theſe Aſſemblies by inſtance of the Archbiſhop, and ſometime preſided 
in his own perſon, and ſometimes deputed the Archbiſhop thereunto. 

The executing, of Laws was for the moſt part left to the Dioceſan 
Synods; yet when the caſes concerned great men, the more general Coun. 
cils had the cognizance, and therein proceeded ſtrictly, ſparing no per- 
ſons of what degree ſoever. Examples we find hereof, amongſt others, 
of one inceſtuous Lord, and two delinquent Kings, Edwy and Edgar. 
Nay they ſpared not the whole Kingdom ; for in the quarrel between 
Cenulphus the King, and Archbiſhop Wilfrid, the whole Kingdom was un- 
der interdict for fix years ſpace ; and no Baptiſm “* adminiſtred all that 
time, Nor were they very nice in meddling with matters beyond their 
ſphere, even with matters of Property ; for at a Provincial Council (for 
ſo it is called) they bore all down before them, even the King himſelf, 
as in the caſe between Cenulphus the King, and the Archbiſhop of Can- 
terbury, concerning the Monaſtery of Cotbam. The like alſo of ano- 
ther Synod concerning the Monaſtery of Meſtburgh : It's true, the Lords 
were preſent ; and it may be ſaid, that what was done, was done in their 
right ; yet the Clergy had the rule, and begat the Child ; and the Lay- 
Lords only might challenge right to the name. This concurrence of the 
Laity with the Clergy contracted much buſineſs, and by that means a 
cuſtomary power, which once rooted, the Clergy after they ſaw their 
time (though not without difficulty) turned both King and Lords out, 
and ſhut the doors after them, and ſo poſſeſſed themſelves of the whole 
by Sutvivorſhip. But of this hereafter, . 

The particular Dioceſan Synods were, as I faid, called by the Biſhops 
within their ſeveral Dioceſes. The work therein was to preach the Word 
as a preparative ; then to viſit and enquire of the manners of the Clergy 
in the worſhip of God, and of all matters of ſcandal, and them to cor- 
rect. Theſe Synods were to be holden twice every year +, at certain 
times: and if they met with any matter too hard for them to reform, 
they referred it to the Provincial or National Synod. 


CH A P. XIV. 
Of Cauſes Ecclefiaftical. 


S the power of Synods grew by degrees, ſo did alſo their work; 

both which did mutually breed and feed each other. Their work 
conſiſted in the reforming and ſettling matters of Doctrine and Practice. 
The firſt was the moſt ancient, and which firſt occaſioned the uſe of Synods, 


In this Iſland the Pelagian Here brought in the firſt precedent of 


Synods that we have extant ; and herein it will admit of no denial, 
but in the infancy of the Church the Teachers are the principal Judges 
of the nature of Error and Hereſy, as alſo of the Truth; as the 
Church is the beſt guide to every Chriſtian in his firſt inſtruction in the 
principles; but after ſome growth there is that in every Church and 
Chriſtian, that makes itſelf party in judging of truth and error jointly 


with the firſt Teachers. And therefore tis not without reaſon, that in = 


+ 5. e, As concomitant with the J/itenagemots, which then were alſo held twice yearly. Vide 
LL. Confeſboris, 55, & 56. ; + 
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firſt Synod, although Germanus was called Judex, yet the people hath the Beda. hiſt. 1. r, 
name of Arbiter, and 'tis faid that they did conteſtare judicium. 

Blaſphemy was queſtionleſs under Church-cenſure, but I find no foot- 2. Be. 
ſteps of any particular Law againſt it “; yet in Scotland a Law was Concil. Brit. 
made to puniſh it with cutting out the Tongue of the Delinquent ; But i hs. 
it may be feared that neither the Saxons nor the Roman Teachers, were Sed vid. Praf. 
ſo zealous for the honour of God's Name, as to regard that odious fin LI. Alvredi. 
unleſs we ſhould account them ſo holy as that they were not tainted 
therewith, and ſo needed no Law. | 

But Apoſlacy was an early fin, and ſoon provided againſt ; the Church- 3. 42/9: 
cenſure was allowed of in Britain before the Saxons Church had any Cad. But 
breath: Afterward it was puniſhed by Fine and Impriſonment, by a Law 41. 
made by Alfred, as he provided in like manner for other Church-Laws. Ibid. 367. 

The times anciently were not fo zealous for due obſervance of Divine 4. Tae Enge. 
Worſhip, unleſs by the true Churchmen who were the Leaders therein _ 
a foreign Canon was made to enforce that Duty long before, but it would _ 
not down with the rude Saxons: they, or the greater ſort of them, 
were content to come to Church only to pray and hear the Word, and s. As. 
ſo went away. This is noted by that ancient Writer in nature of an im- Bed. bitt. lib. 3. 
putation, as if ſomewhat elſe was to be done, which they neglected ; this *. 26. 
ſomewhat was the Maſs, which in thoſe days was wont to be acted after Mag. Cent. ). 
the Sermon ended. And it's probable that if the Nobles were ſo ill train P. 6. 
ed up, the inferiour fort was worſe; and yet find we no Law to con- 
ſtrain their diligence : or to ſpeak more plainly, it's very likely the Sax. Concil. Brit. 
ons were ſo reſolute in their Worſhip, as there was either little need of? 

Law to retain them, or little uſe of Law to reclaim them. For it's ob- 6- /mage Mor- 
ſerved in their late Pſalter, that the Roman Clergy was not more forward“ / 

to Image or Saint- worſhip, than the people were backward thereto; and 
therein ſhewed themſelves the true Seed of their Anceſtors in Germany, of Lacit. Mor. 
whom it's obſerved that they endured not Images, but worſhipped am. 
Deity which they faw ſola reverentia. 

Sorcery and Witchcraft they had in abomination : yet it was a fin al- 7 Pitchcrape, 
ways in a miſt, and hard to be diſcerned but by the quick-ſighted Clergy ; 
and therefore it was left to their cenſure, as a fin againſt the Worſhip of Conil Brit. 
God. This Ethelbald the Mercian King firſt endowed them with; and *** . 745: 
they alone exerciſed the Cognizance thereof till A/fred's time, who in- Ibid. 377. 
flicted thereupon the penalty of Baniſhment : but if any were killed by Ibid. 405. 
inchantment, the delinquent ſuffered death by a Law made by Ætbeſſan. 928 
And thus by degrees became one and the ſame Crime puniſhable in ſeve- 
ral Juriſdictions, in ſeveral reſpects. 

Concerning Perjury, the Prelates had much to do therewith in futures. Pe. 
times; and they had the firſt hint from Ina the Saxon King's Grant to 

them of power to take Teſtimonies upon Oath, as ſuppoſing that the Re- Li. Sax. fol. 4. 
verence that men might bear to their Perſons and Functions, would the 

rather overawe their Tongues in witneſſing; that they would not dare 

to fallify, leſt theſe knowing men ſhould eſpy it, and forthwith give them 

their doom. But no poſitive Law allowed them that power of ſentence, An. g, 28 
till Atbelſtan's Law gave it; and upon conviction by the ſame Law, 

digeſted the delinquent's Oath for ever. 

Sacrilege comes in the next place, being a particular Crime merely of 9. Si 
the Clergymens invention and naming ; for before they baptized it, you 
might have well enough called it Theft, Oppreſſion, or Extortion. This 


Crime the Prelates held under their Cognizance by virtue of that general 
Ma- 


26 


Concil. Brit. 
p. 127. 

An. 610. 
Ibid. 265. 


10. Simony. 


Concil, Brit. 
163. 


Matrimonial 
Cauſes. 


n SAXOMNS. 


Maxim, That all wrong done to the Church, muſt be judged by the Church, 
The firſt time that I can obſerve they challenged this power, was by Eg. 
bert Archbiſhop of York in the Seventh Century. 

But nothing was more their own than Simony; and that may be the 
reaſon why we find ſo little thereof either for the diſcovery or correcting 
of it. All former Crimes were in their firſt a& deſtructive to the Church, 
but this advantageous 3 and therefore though the Canons roar loud, yet 
the execution is not mortal, becauſe it's bent againſt the dignity, and not 
the gain. And although the Canon would not that any Preſbyter ſhould 
be made, but preſented therewith to ſome place to exerciſe his Function 
in, yet it ſerveth not for thoſe times when men were ſent forth rather to 
make Flocks than to feed Flocks. 

And yet the Theme of Marriage was the beſt Diſh in all their Enter. 
tainment: They had the whole common- place thereof, with the Appur- 
tenances, within the compaſs of their Text, before ever it attained the ho- 
nour of a Sacrament. It was a branch of Moſes's Law, whereof they were 
the ſole Expoſitors, and ſo ſeemeth to be caſt upon them by a kind of 
neceſſity, as an Orphan that had no owner. Nevertheleſs a paſſage in 
Euſebius ſeemeth to repoſe this Truſt in the Civil Magiſtrate : for he 
relateth out of Juſtin Martyr, concerning a Divorce ſued out by a godly 
Matron long before the Prelacy got into the Saddle, or the Clergy had 
the power of Judicature, And whereas Lucius taxed Urbicius the Ma- 
giſtrate for puniſhing Prolemy who was guilty of no Crime worthy of his 
cognizance in that kind, amongſt other Crimes (enumerated by him, 
whereof Ptolemy was not guilty) he nameth the Crimes againſt the Se- 
venth Commandment; intimating thereby a power in the Judge to have 
cognizance of thoſe Crimes as well as others. But the Prelacy beginning 
to mount, nibbled at it in the ſecond Century, but more clearly in the 
fourth, when the perſecutions were allayed, and men of Learning began to 
feel their Honour ; and never left purſuit till they had ſwallowed the 
Bait, and exerciſed not only a Judiciary power in determining all Doubts 


and Controverſies concerning the fame, but challenged an — 


Beda hiſt. I. 1. 
cap. 27. 


Concil. Brit. 


219. 
Concil. Brit. 
p. 427. 

An. 944. 


Baſtaray. 


ower in the Marriag?-making. This Garland Auſtin brought over wit 
— and crowned the Saxon Clergy there with, as may appear by his 
Queries to Pope Gregory: And thus the Saxons that formerly wedded 
themſelves, became hereafter wedded by the Clergy. Vet the Civil 
Magiſtrate retained a ſupreme Legiſlative power concerning it, as the 
joint Marriages between the Saxons, Britons, and Picts, do manifeſt : For 
it's faid of that Work, that it was effected per commune concilium & aſſen- 
ſumomnium Epiſcoporum, procerum, comitum, & omnium ſapientum, ſeniorum, 
& populorum totius regni, & per præceptum Regis Ine: and in the time of 
Eduard their King, were enacted Laws or Rules concerning Marriage; 
and ſo unto the Lay- power was the Eccleſiaſtical adjoined in this Work. 
. TheClergy having gained the Principal, with more eaſe obtained the 
Appurtenances; ſuch as Baſtardy, Adultery, Fornication, and Inceſt, 
There was ſome doubt concerning Baſtardy, becauſe it trenched far in- 


to the Title of Inheritance; and fo they attained that ſub modo, as after- 


Tnceft. 
Concil. Brit. 
P. 392. 

An. gos. 
Adultery. 
Fernication, 


ward will appear. The Laws of Alfred and Edward the elder, allowed 
them the cognizance of Inceſt ; although nevertheleſs the Civil Magi- 
ſtrate retained alſo the cognizance thereof, fo far as concerned the penal- 
ty of the Temporal Law. Adultery and Fornication, they held without 
controul ; yet in the ſame manner as the former: for the Civil Magi- 


ſtrate had cognizance thereof, ſo far as touched the Temporal —_ 
n 
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And to give them as much as can be allowed, it's probable that in all or —_ Brit, 
moſt of the Caſes foregoing, they had the honour to adviſe in determining a 
of the Crime, and declaring the Law, or defining the matter; for in thoſe 
ienorant times it could not be expected from any other. : 

But how the cognizance of Tythes crept under their wing, might be 57. 
much more wondred at, for that it was originally from the Grant of the 
people: nor can a better ground be found by me than this, that it was a 
matter of late original : For till the Seventh Century the times were 
troubleſome ; and no ſettled maintenance could be expected for the Mi- 
niſtry, where men were not in ſome certainty of their daily Bread. And 
as it will hardly be demonſtrated that this Title was ever in any poſitive 
National Law before the time of Charlemain, in whoſe time, by a Synod 
of Clergy and Laity, it was decreed that Tythes ſhould be gathered by 
ſelected perſons, to pay the Biſhops and Preſbyters : So neither can I find _ Durien, 
any Saxon National Conſtitution to ſettle this duty, till Alfred's time, an. 285. 
although the Churchmen had them as a voluntary Gift (fo far as touched —_ Fe. 
the quota pars) for the ſpace of well-nigh a hundred years before, But Cr 
Alfred made a National Law, under a penalty, to enforce this Duty; 
which the Canon could not wring from the Saxons, how dreadful ſoever Concil. Brit. 
the Cenſure proved. And by this means the Church had their remedy ?: 277. 
by Eccleſiaſtical cenſure for the matter in fact, and alſo the Civil Magi- 
ſtrate the cognizance in point of Right, albeit future times introduced a 
change herein, 


CHA P. XV. 
A brief Cenſure of the Saxon Prelatical Church-Government. 


HIS that I have ſaid, might at the firſt view ſeem to repreſent a 
curious Structure of Church-policy, which might have put a pe- 
riod to time itſelf ; but (to ſpeak fine ira & ftudio) the height was too 
great, conſidering the foundation, and therefore ever weak, and in need of 
props. The foundation was neither on the Rock, nor on good ground, 
but by a Gin ſcrewed to the Roman Conſiſtory, or like a Caſtle in the 
Air, hanging upon a pin of Favour of Kings and great men. At the firſt 
they thought beſt to temporize, and to hold both theſe their ſtrings to 
their Bow ; but feeling themſelves ſomewhat under-propped by the Con- 
ſciences of the ignorant people, they ſoon grew wondrous brave, even to 
the jealouſy of Princes; which alſo was known ſo notoriouſly, that the 
publick Synods rang, That the Prelates loved not Princes, but emulated them, Concil. Brit 
and envied their greatneſs, and purſued them with detrattion. And if then 25+ 
Cloth may be judged by the Liſt, that one example of Wilfred Archbi- 
ſhop of York will ſpeak much. He was once ſo humble-minded, as heMalmesb. gelt. 
would always go on foot to preach the Word; but by that time he —— 3 
warm in his Archbiſhop's Robes, he was ſerved in Veſſels of Gold and Sil. 
ver, and with Troops of Followers, in ſuch Gallantry, as his Pomp was en- 
vied of the Queen. A ſtrange growth of Prelacy in ſo ſmall a ſpace as 
Eighty years, and in the midſt of ſtormy times, ſuch as then afflicted this 
— Country! But this is not all; for never doth Pride lead the way, 
ut ſome other baſe Vice follows. I will not mention the Lives of the 
Monks, 


ad Cuibertum. 


p. 248, & 253. 
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Monks, Nuns, and other Clerks ; Malmsbury ſpeaks ſufficiently of their 
Luxury, Drunkenneſs, Quarrelling, and Fighting. Others witneſs there- 
to, and tell us that the Clergy ſeldom read the Scripture, and did never 
preach, and were ſo groſly ignorant, that A/fred the King being a diligent 
Tranſlator of Latin Writers into the Saxon Tongue, rendreth this reaſon, 
Becauſe they would be very uſeful to ſome of his Biſhops that underflood not 
the Latin Tongue. Nor were the Preſbyters of another dye; for that 
King b2wailing their ignorance, in his Letter to Wolfegus, ſaith, That thoſe 
zohich were de gradu ſpirituali, ere come to that condition, that few of them 
on this fide Humber could underftand their Common=prayers, or tranſlate 
them into Saxon; and fo few, as I do not (ſaith he) remember one on this 

de the Thames when J began to reign. And the Synod that ſhould have 
falved all, covers the Sore with this Canonical Plaiſter, that thoſe of the 
Clergy that could not ſay Domine miſerere in Latin, ſhould inſtead 
thereof ſay, Lord have mercy ufon us in Engliſh. It was therefore a vain 
thing for the Clergy to reſt upon their Works, or Title of Divine Right ; 
their great Pw ſacred Places, and favour oi Kings, commended . 
to the Adminiſtration, or rather Adoration of ignorant people; and 
the favour of the Roman Chair, unto the regard of Kings: = main- 
tained their intereſt with the Conclave on the one ſide, and with the 
People on the other ſide, by their means; and ſo they mutually ſerved 
one another. It cannot be denied but the Pope and Kings were good 
Cards in thoſe days; yet had the Prelacy maturely conſidered the na- 
ture of the Saxon Government, ſo much depending upon the people, 
they might have laid a more ſure foundation, and attained their ends 
with much more eaſe and honour. I commend not the baſe way of Po- 
pularity by principles of Flattery, but that honourable ſervice of Truth 
and Virtue which ſets up a Throne in the minds of the Vulgar, few of 
whom but have ſome ſparks of Nature left unquenched: for though 
Reſpect may chance to meet with Greatneſs, yet Reverence is the proper 
Debt to Goodneſs; without which we look at great men as Comets, 
whoſe influence works miſchief, and whoſe light ſerves rather to be gazed 
upon, than for direction. 

The — — happily laid, the progreſs of the building was 
no leſs irregular in regard of their ends that they aimed at: For firſt, 
they admitted the Laity into their Synods; who were not ſo dull but 
could eſpy their ambition, nor ſo baſe-ſpirited as to live in ſlavery af- 
ter conviction, This Error was eſpied I confeſs, but it was too late; 
and though they reformed it, yet it was after Four hundred years labour. 
And in the mean time, by the contentions of the Clergy amongſt them- 
ſelves, Kings had firſt learned ſo much of their Supremacy, and the 
Laity ſo much of their Liberty, as they began to plead with the Clergy, 
and had brought the matter to iſſue, before the Synod could rid them- 
ſelves of theſe Lay- Spectators, or rather Overſeers of their ways and ac- 
tions. A ſecond Error was the yoking of the Biſhops power under that 
of the Synods : for they had little or no power by the Canon that was 
not under their controul, neither in admin or deprivation of Preſby- 
ters or others, determining of any Cauſe, nor paſſing ſentence of Excom- 
munication: And this could not but much hinder the haſty growth of 
Antichriſt's in this Kingdom. Nor could it ever be compleated 
ſo long as the Synods had the chief power. Nevertheleſs the inthral- 
led ſpirits of the Clergy, and terrour of the Papal thunder-bolt, in conti- 
nuance of time ſurmounted this difficulty, and Synods became R_ 
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and cafily led, as if there had been but one Devil to rule amongſt them 
all. For if any quick eye or active ſpirit did but\ begin to peep or ſtir, 
the Legate e /atere ſoon reduced him into rank, and kept all in awe with 
a Sub pena of unknown danger. A third error, was the allowing of 

uliars and exemptions of Religious Houſes from ordinary juriſdiction ; 
and this was an error in the firſt concoction, a block in the way of Pre- 
lacy, and a clog to keep it down. This error was ſoon felt, and was oc- 
caſion of much mutiny in the body Eccleſiaſtical ; but exceeding profi- 
table for Rome, not only in point of Revenue by the multitude of Ap- 
peals, but eſpecially in maintaining a party for the Roman See, in caſe 
the Prelacy for England ſhould ſtumble at the Supremacy of Rome. Other- 
wiſe it ſeemed like a Wen upon the body, rather than any Homogene 
Member; and without which certainly the Engliſh Prelacy had thriven 
much better, and the Roman Chair much worſe. In all which regards, 
I muſt conclude, that the Prelatical Government in England was as yet 
like a young Bear not fully licked, but left to be made compleat by time 
and obſervation. 


C HAP. XVI. 


Of the Saxons Commonwealth, and the Government thereof ; 
[ and firft of the King. 


HF already treated of the Saxon Church, in order I am now 
come to the Republick, which in all probability will be expected to 
be ſuitable to their Original in Germany; whereunto having relation, I 
ſhall firſt fall upon the perſons and degrees abſtractively, then in their Aſ- 
ſemblies, and laſtly of their Laws and Cuſtoms. The Saxons in their 
firſt ſtate in Germany were diſtributed into four Claſſes, viz. the Nobles, 
the Freemen, the Manumitted perſons, and the Bond-men. Under the 
Nobility, and from them, aroſe one that was called a King, of whom I 
ſhall ſpeak apart : the two laſt differed only in the bare liberty of their 
perſons, and therefore may be comprehended under one head, as they 
were in their original, 

A King amongſt the old Saxons in 1 was anciently a Com- 
mander in the field, an Officer pro tempore, and no neceſſary Member in 
the conſtitution of their State: for in time of peace, when the Common- 
wealth was it ſelf, the executive power of the Law reſted much in the 
Nobility ; but in times of War, and in publick diſtractions, they choſe a 


General, and all ſware Obedience unto him during the War; it being fi- Witik. in geſt. 
niſhed, the General laid down his Command, and every one lived gu Saxon. lib. 1. 


Jure, propria contentus poteſtate. But in their tranſmigration into Britain, 
econtinuance of the War cauſing the continual uſe of the General, made 
that Place or Office to ſettle and ſwell into the condition of a King ; and 
ſo he that was formerly Dux became Rex; there being no more difference 
in the nature of their places, than in the ſenſe of the words; the one ſig- 
nifying to Lead, the other to Govern ; ſoas he that formerly was a ſervant 
for the occaſion, afterwards became a ſervant for life ; yet cloathed with 
Majeſty, like ſome bitter Pill covered with Gold, to make the ſervice bet- 
ter taſted, Nor was the place more deſirable, if duly conſidered. For firſt, 
hisTitle reſted upon the good opinion of the Freemen ; and it ſeemeth to 


be one of the beſt Gems of the Crown, for that he was thereby declared 
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to be moſt worthy of the love and ſervice of the people. Yet was the 
ground of their Election ſo uncertain, as a man might imagine that ſome- 


times there appeared more of the Will than of the Judgment in it; that it 


might be ſaid to be the more free, for they neither excluded women nor 
children further than preſent occaſions led them. The We/t-Saxons de- 
poſed Seburg their Queen, becauſe they would not fight under a Woman; 
but the Mercians obeyed Elfſed their Queen, and under her tought va- 
liantly with good ſucceſs againſt the Danes; imitating the cuſtom of 
the Sitones or Norwegians in Germany; as they might borrow it from 
the Lacedemonians. A Cuſtom it was ſo much the more honourable, 
by how much it demonſtrateth Freedom, and that the. worth of the 
people reſted not ſo much in the head, as it's diffuſed through the 
whole body., And it ſeemeth to run in the blood of an Engli/hman, 
even to this day, to be as brave under a ſingle Queen, as under the moſt 
valiant King, if not much more; and ſtill to ſtrive to be as famous 
for the defence of Majeſty wherever they ſet it, as the Britons were 
of old. Nor were they different in their reſpect of age, from that of the 
Sex ; for though after the death of Edmond, Edwin or Edgar were to 
have ſucceeded in the Crown by the right of Deſcent, yet the States 
would not admit them, becauſe they were Minors ; but the Mercians 
admitted Kene/me a Child of ſeven years old to be their King. They 
likewiſe excluded not Baſtards till the Clergy interpoſed ; for they hav- 
ing wound themſelves into the Councils of the Kingdom, procured a 


Conſtitution to back them in the Election of Kings Legitime, &c. Let 


the Kings be legally choſen by Prieſts and Elders, and not ſuch as are be- 

orten by Adultery or Inceſt: which Conſtitution was made in a Legatine 
Counci], and confirmed by great Offa, The rule of their Election was 
the ſame with that in Germany, viz. to ele& the chiefeſt out of the 
chiefeſt Family, that is, the chiefeſt for worth, not by deſcent ; yet the 
honour they bare to their brave Kings who had deſerved well, made 
ſome to honour their Poſterity, and to chuſe their eldeſt after their de- 
ceaſe ; and ſo in time Crowns were taken up by cuſtom, and Election 
oftentimes ſubſequent was accounted but a ceremony, unleſs the people 
will diſpute the point. 

Secondly, this Election was qualified under a ſtipulation or covenant, 
wherein both Prince and people were mutually bound each to other ; the 
people to defend their King, which the Hiſtorian ſaith was præcipuum Sa- 
cramentum ; and the Prince to the people to be no other than the influ- 
ence of the Law, ſuitable to that ſaying of Zrbel/tan the Saxon King, See- 
ing T according to your Law allow you what is yours, do you ſo with me; as if 
the Law were the ſole umpire between King and people, and unto which 
not only the people, but alſo the King muſt ſubmit. The like whereunto, 
Ina the great Saxon King alſo, No great man, faith he, nor any other in the 
whole Kingdom may aboliſh the written Laws. Kings furthermore bound 
themſelves (at theirentrance into the Throne) hereunto by an Oath; as 'tis 
noted of Canutus, unto whom, after Atheldred was dead, the Biſhops, Ab- 
bots, Dukes, and other Nobles, camę and selected him to be their King, 
and ſwear Fealty unto him; and he again ſware to them, that /ecun- 
dum Deum, & ſecundum ſeculum, &c. viz. according to the Laws of God, and 
of the Nation, he would be a faithful Lord to them. Tis probable, I grant, 
that the præcipuum Sacramentum formerly mentioned, was in the firſt na- 
ture more perſonal for the defence of the perſon of their Leader, whilſt 


he was their Captain ; becauſe it much concerned the good of — 
| an 
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and without whom all muſt ſcatter, and bring all to ruin; and this the 
words of the Hiſtorian do evidence. But the ſafety of the whole people 
depended not on him after the War was done, and therefore the Oath 

tied them not any further: nor did the ſafety of the people afterwards, 

when as the Saxons entred this Land, ſo abſolutely reſt upon the perſon 

of the King, eſpecially if he proved unfit to manage the work: and 
therefore the fealty that the people ſware to their King, was not ſo abſo- 

lutely determined upon their (Kings) perſons, otherwiſe than in order to 

the publick weal, as may appear from the Laws of the Confeſſor, who was 
within thirty years after the Reign of Ætbelſtan formerly mentioned. 

The words in Engliſh run thus: All the people in the Folkmote ſhall con- 
federate themſelves as ſivorn Brethren, to defend the Kingdom againſt firan- 

gers and enemies, together with their Lord the King; and to preſerve bis 
Lands and Honours together with him with all faithfulneſs, and that within 

and without the Kingdom of Britain they will be faithful to him as to thetr 

Lord and King. So as tis evident, the Saxons fealty to their King, was 
ſubſervient to the publick ſafety ; and the publick ſafety is neceſſarily de- 
pendant upon the liberty of the Laws. Nor was it to be expected that 

the Saxons would endure a King above this pitch. For thoſe parts of 
Germany (whence they came) that had the — of Kings (which 

theſe had not) yet uſed they their Kings in no other manner than as Ser- | 
wants of State, in ſending them as Embaſſadors and Captains, as if Tacitus, 
claimed more intereſt in him than he in them : And the Hiſtorian fai 
2 that amongſt thoſe people in Germany that had Kings, their 
Kings had a defined power, and were not ſupra libertatem. And this 
Maxim of State became afterwards privileged by Sanctuary: for by the 
growth of Antichriſt, not only the Clergy, but even their Tenants and 
Retainers were exempt from the reach of Kings ; who even by their own 
conceſſion allowed of a Law that cut the throat of their indefined Pre- 
rogative, viz. That if the King defend not his people, and eſpecially Church- LI. Sax. Ed. 
men from injury, nec nomen Regis in eo conſtabit, verum nomen Regis perdit. ®P: "7: 
Which Law however it might paſs for current Divinity in thoſe days, yet 

tis ſtrange it ſhould get into a publick Act of State. Nor was this a dead 
word; for the people had formerly a trick of depoſing their Kings (when 31. wenm. 
they ſaw him peep above the ordinary reach) and this was an eaſy work for An. 756, 758. 
them to do, where-ever Neighbouring Princes of their own Nation _ 
watched for the windfals of Crowns. This made the Monarchical Crown 

in this Land, to walk circuit into all parts of the Country to find heads 

fit to wear it, until the Norman times. 

Thirdly, the Saxons had ſo hammered their Kings in their Elections, 

and made them ſo properly their own, as they claimed an intereſt not 

only in the perſon of their Kings, but alſo in their Eſtates “; ſo as in 

ſome reſpects they were ſcarcely ſui juris. For King Baldred had given 

the Mannor of Malings in Suſſex to Chrift-Church in Canterbury; and be- C cil. Brit. 
cauſe the Lords conſented not thereto, it was revoked, and King Egbert 340. 
afterwards made a new grant by advice of the Lords; which ſhews that 

the Demeſnes of the Crown were holden ſacred, and not to be diſpoſed 

of to any other uſe, though pious, without the conſent of the Lords: 

and herewith concur all the Saxon infeodations, atteſted and confirmed 

by Biſhops, Abbots, Dukes, and others of the Nobility, under their 
ſeveral hands. 

Nevertheleſs, Kings were not then like unto plumed Eagles, expoſed to 
the charity of the Fowls for food, but had a Royal maintenance ſuitable 


| F 2 to 
Ide King's Demeſnes were, publica Emolumenta Regni, wherein the People had an Intereſt ; 
Ergo, unalienable by the King. ante 19. 
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to their Majeſty. Their power was double, one as a Captain, the other as 
a King; the firſt was firſt, and made way for the ſecond. As Captain, their 
power was to lead the Army, puniſh according to Demerits, and accord- 
ing to Laws, and reward according to Diſcretion. As Captain, they 
had by ancient cuſtom the ſpoil lett to their ordering by permiſſion of 
Tacitus. the Army, Exigunt Principis hberalitate illum Bellatorem equum, illam 
cruentam & victricem frameam ; and they were not wont in ſuch caſes to 
be cloſe handed (per bella raptus munificentice materia) the ſpoils in theſe 
walled parts of Germany bring little other than Horſes and Arms. But 
after they came into Britain, the change of Soil made them more fat ; 
Horſes and Arms were turned into Towns, Houſes, Lands, and Cattle ; 
and theſe were diſtributed as ſpoils amongſt the Saxon Soldiers by their 
Generals ; and this al the maintenance of the State and Port 
of the great men, who were wont to be honoured non ſtipendiis fed muneri- 
bus; and the peopleuſed ultro & viritimconferreprincipibus, vel armentorum 
vel /rugum aliguid. But now upon the diſtribution of conquered Towns, 
Houſes, Lands, and Cattle in Britain, a yearly product of Victuals or o- 
ther ſervice was reſerved and allowed to the Saxon Kings by the people; 
as the people allowed to 7eſbua his Land, of. 19. 49. So as they needed 
no longer the former courſe of Offerings, but had enough to maintain 
their Royal port, and great ſuperfluity of Demeſnes beſides; as their 
charity to the Church- men does ſufficiently evidence. And by this means 
all the Lands in England became mediately or immediately holden of the 
Crown, anda ſettled maintenance annexed to the ſame ; beſides the caſual 
profits upon emergencies, or perquiſites of Felons or Fugitives goods, 
mines of Gold and Silver, Treaſure trove, Multts for offences, and other pri- 
Mir. 101. 298. Vileges, which being originally in the Kings, were by them granted, and 
LI. Edw. c. 14. made Royalties in the hands of Subjects, as at this day. 
| To the increaſe of Majeſty and maintenance, there was an acceſs of 
power, not to make, diſpenſe with, or alter Laws, but to execute and act 
the Laws eftabliſhed: and againſt this power there was no riſing up, fo 
long as it, like an unfeathered Arrow, gadded not at random. It's true, 
the Church-men or Prelates checked them often, but could never give 
them the mate. For peace fake, Kings many times yielded much; yet 
would no King of Saxon principles allow of any Canon that extolled the 
Clergy's Authority above that of Kings. And though the placing and 
diſplacing of Biſhops ſeemed to be all Eccleſiaſtical work, yet would not 
the Kings altogether connive (as the examples of Ina in placing a Biſhop 
Malmesb. geſt. in Wells; Offa, in making two Provinces of one; Cenulphus, in reſtoring 
ERS olydorus ; Edfrid, in depoſing Wilfrid; and Edward the Confeſſor, in 
3 b. making Robert Norman Archbiſhop of Canterbury) may induce into o- 
NI. Paris An, pinion ; and for their own ſafety ſake, the Prelates thought it wiſdom 
8 2 for them ſometimes to ſtoop to that power that at other times they muſt 
be beholden to. And therefore though in Synodical diſputes they would 
hold with the Canon, yet in matters of Action, would ſuit with the occa- 
ſion, and thereby taught Princes to account of Canons but as Notions ; 
and politickly to put the honour of Commiſſioners upon theſe men. 
Thus the current of both powers paſſing in one channel, made the peo- 
ple drink double Beer at once: the turns both of Pope and King were 
competently ſerved, and theſe men had the honour of the two-handed 
Sword; and all ſeemed compoſed into a fair compromiſe. But the Pope- 
dom finding its Authority becalmed, endured this but as a burthen, till 
Pope Nicholas the ſecond's time, who by the like trick commended all - 
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the Crown, as from the Papal Benediction. For Edward the Confeſſor, 
upon his foundation of the Abbey of Weſtminſter, ſent to the Pope for 


his allowance and confirmation of what he had done, or was to do; and 


to make way for the more favour, ſent preſents, and a confirmation of 
Romeſcot. The Pope was ſo inflamed with ſuch an abundant meaſure of 


blefling, as he not only granted the King's deſire, but alſo diſcharged 
that Abbey from ordinary juriſdiftion, made it a peculiar, ſubject only to 
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the King's vifitation, and concluded his Bull with this Horn, Vobis vero Concil. Brit 


& poſterts veſtris regibus committimus advocationem & tuitionem ejuſdem 
hci, & omnium totius Anglia Ecclefiarum ; & vice noſtra, cum concilio E- 
piſcoporum & Abbatum, conſtituatis ub1que que juſta ſunt. How the King 
took the concluſion, I find not, but he could never make better uſe than 
by way of Arge unleſs he meaned to ſacrifice his own right as a thank- 
offering to a ſhadow, which I find not that he or his next Succeſſors ever 
ing theLaity, Hiſtories do not touch upon any conceit 
Monarchical power. It's true, Kings had their exceſſes, 
yet all was amended either by the body of the people, when they pleaſed 
to examine the matter, or by the Princes fair compliance when complaint 


An. 1066, 


was made, and ſo the Law was ſaved. And thus upon all the premiſes I II. Canut. cap. 


ſhall conclude, that a Saxon King was no other than a primum mobile 67. 


ſet in a regular motion, by Laws eſtabliſhed by the whole body of the 
Kingdom, | 


C HAP. XVII. 
Of the Saxon Mobility. 
9 HE ancient Saxon Nobility in Germany were the chiefeſt in action 


both in War and in Peace. That rank of men was continued by 


three means, viz. by Birth or Blood, by Yalour, and by Wiſdom. The 
fir ſt was rather at the firſt a ſtem ariſing out of the firſt two, than a dif- 
terent degree or kind : for Noble blood was at the firſt enobled by brave 
actions, afterward continued in their honour to their Poſterity, till by 
as baſe courſes it was loſt, as it was gained by worthy Atchievements : 
theſe were called Adelingi. The Nobility of Action conſiſted either in 
matters of War or of Peace. Thoſe of Peace aroſe principally from 
Wiſdom, which being gained for the moſt part by much experience, were 
therefore called Allermanni, or elder men. The Nobility of War aroſe 
lomewhat from valour or courage with wiſdom, but more from good ſuc- 
ceſs: for many brave and fortunate Commanders have not been very 


daring; and the braveſt ſpirits, though wiſe, have not been ever honoured 11. Edw. cap. 


with good ſucceſs : theſe were called Heretochii, Nevertheleſs all theſe 31 
Nitard. lib. . 


names or titles were uſed promiſcuouſly in following times, and all cal- 
led Nobiles : But both that, and Duces, Satrape, and Comites, were all of 
the Roman Dialect, as the former were of the Saxon. Time alſo brought 
others into this honourable Band, viz, The great Officers of the King's 
Houſhold, and their atteſts are found amongſt the King's Charters, a- 
mongſt the Nebles ; and that much advanced the price of Kings; for he 
that is worthy to be not only Lord above Nobles, but Maſter of ſome, 
may by a little courteſy prevail over all. This ſtarry Heaven had ſeve- 
ral Orbs; ſome ſo high, as in common eſteem they were next the Impe- 
rial Heaven, having a tincture of Royal Blood, and at the next door 

to 
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Tacitus. to the Throne: Others, though not of ſo clear light, had nevertheleſ; 
| no leſs powerful influence upon the people, but rather more, by how 
much more nigher to them. Their power in matters of Peace or Go- 
vernment of the Commonwealth, was exerciſed either collectively, or 
apart and ſeverally. In their meetings they ordered the ſmaller emer. 
. ®*(DeMajori- gencies of the publick in convocating and directing the people. De mi- 
14 — j noribus rebus conſultant principes s. Theſe minora are ſuch as are ſubſervi- 
Tacitus. ent to the majora, and pro hic & nunc require ſudden order touching any 
particular part or member of the Commonwealth. At other times they 
viſited their ſeveral Territories or Circuits, hearing and determining mat- 
ters of Controverſy, and executing judgment according to the known 
Laws, Principes jura per pagos vicoſque reddunt ; yet they had Comites of 
the Country joined with them, whereof afterward. This was their 
Tacitus. courſe in German Saxony; but in England the new ſtem of Kingly pow- 
er, ariſing higher than all the reſt, ſucked much from them, and kept 
them under: for the judiciary power was in time drawn up into the Re- 
gal order, and the Lords executed the ſame as Deputies from and under 
him, dehgned thereto by Writs and Commiſſions, as it is more particu- | 
Miror. cap. 5. larly noted of King Alfred, The Lords thus leſſened in their judiciary poõw- 
Sec. I, er, carried the leis authority in their Votes and Conſultations. The King 
was a perpetual Moderator in that work, and it was no ſmall advantage 
he had thereby to ſway the Votes. Men that are advanced, if they have 
any excellency, ſoon gain admiration; and it's a hard thing for one that 
hath yielded his heart to admiration, to keep it from adoration, This 
hath mounted up Kings to the top more than their own ambition, ang 
made them undertake what they ought not, becauſe we eſteem more 
highly of them than we ought. I ſpeak notagainſt due, but undue Obe- 
dience ; for had the Saxon Lords remembred themſelves, and the true | 
nature of the authority of their King, they needed not to be amazed at 
Concil. Brit. their check, nor to give way to their paſſion, as they did many times, 
P. 333. and adviſed others to do the like. Nor had Kings by degrees become 
beyond controul, and uncapable to be adviſed. This errour the Lors 
eſpied too late, and ſometimes would remember their ancient right and 
M. wem. power, and did take the boldneſs to ſet a Law upon the exorbitancy of 
An. 854. their King, as in that caſe of Atbelwo f and his Queen amongſt others | 
may appear: but that was like ſome enterprizes, that owe more to ex- 
tremity of occaſion, than to the courage of the undertaker. 


CHAP. XVIII 
Of the Freemen among ft the Saxons. 


HE next and moſt conſiderable degree of all the people, is that of 

the Freemen, called anciently Frilingi, or Free-born, or ſuch as 

are born free from all yoke of Arbitrary power, and from all Law of 
compulſion, other than what is made by their voluntary conſent ; for all 

Freemen have votes in the making and executing of the general Laws of 

Cet Com, the Kingdom. In the firſt they differed from the Gaul, of whom it is 
Ib. 6. noted, that the Commons are never called to Council, nor are much bet- 
ter than ſervants, In the ſecond they differ from many free people, and 

are a degree more excellent, being adjoined to the Lords in judicature, 
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both by advice ard power, canſilium & authoritas adſunt : And therefore Tacitus. 
thoſe that were elected to that work were called Comites ex plebe, and 
made one rank of Freemen for wiſdom ſuperiour to the reſt, Another 
degree of theſe were beholden to their Riches, and were called Cuſtodes 
Pagani, an honourable title belonging to Military Service ; and theſe 
were ſuch as had obtained an eſtate of ſuch value, as that their ordinary 
Arms were a Helmet, a Coat of Mail, and a gilt Sword. The reſt of the 
Freemen were contented with the name of Ceor/es or Pagani, viz. Rural 
Clowns, who nevertheleſs were the moſt conſiderable party both in War 
and Peace; and had as ſure a title to their own liberties, as the Cu/todes 
pagani or the Country Gentlemen had. 


Lamb. in 4. 


fol. 72. 


CHAP. XI. 
Of the Villains among ft the Saxons. 


HE moſt inferiour rank amongſt the Saxons were thoſe that of lat- 
ter times were called Villains; but thoſe alſo anciently divided 
into two degrees, the chiefer of which were called Free lazi. Theſe were 
ſuch as had been Slaves, but had purchaſed their freedom by deſert ; and 
though they had eſcaped the depth of bondage, yet attained they not to 
the full pitch of Freemen; for the Lord might acquit his own title of 
Bondage, but no man could be made free without the act of the whole 
body. And therefore the Hiſtorian faith, that they are not multum ſupra Tacitus, 
ſervos, or ſcarce not ſervants, They are ſeldom of account in any Fa- 
mily, never in any City: but in Kingdoms ſometimes advanced above 
the Freemen, yea, above Nobles. Thoſe are now-a-days amongſt the 
number and rank of ſuch as are called Copy-bolders, who have the privi- 
lege of Protection from the Laws, but no privilege of Vote in the making 
of Laws. 

The moſt inferiour of all, were thoſe which were anciently called Lazzi 
or Slaves; thoſe were the dregs of the People, and wholly at the will Tacitus. 
of their Lord, to doany ſervice, or undergo any puniſhment. And yet 
the magnanimity of the Saxons was ſuch, as they abhorred Tyranny : 
and it was rarely uſed amongſt them, by beating, torture, impriſonment, 
or other hard uſage, to compel them to ſerve ; they would rather kill 
them as Enemies. And this wrought Reverence in theſe men towards 
their Lords, and maintained a kind of generoſity in their minds, that 
they did many brave exploits; and many times not only purchaſed their 
own freedom, but alſo brought ſtrength and honour to the Kingdom. 
And though the inſolency of the Danes much quelled this Saxon Noble- 
nels, yet was it revived again by the Confeſſor's Laws, which ordained, II. corn, 
That the Lords ſhould ſo demean themſelves towards their men, that they 
neither incur guilt againſt God, nor offence againſt the King; or, which is 
all one, to reſpec? them as God's people, and the King's Subjects. And thus 
much of the ſeveral degrees of men amongſt the Saxons, being the ma- 
terials of their Commonwealth ; a model whereof in the making and 
executing of the Laws, and manner thereof, now next enſueth. 
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C HA P, XX. 
Of the grand Council of the Saxons called the Micklemote. 


Tacitus. T was originally a Council of the Lords and Freemen ; afterwards, when 
they aſſumed the title of a Kingdom, the King was a Member there- 
of, and generally Preſident therein; but always intended to be preſent, 
though actually and in his own perſon by emergent occaſions he may be 
abſent, and ſometimes by diſability of his perſon he be unmeet to vote 
* Qif Cala. or be Preſident in ſuch an Aſſembly. As it was in the Council at * Clans 
Malmesb. geſt. or Cleve in Wiltſhire, when the great caſe between the Monks and mar- 
Reg. ub. 2. ried Prieſts was concluded; the King was abſent, as the ſtory ſaith, be- 
I. cauſe of his Minority; and yet if Writers ſay true, he was then in the 
An. 978. ſixteenth Year of his age. The Lords were alſo nevertheleſs in the ſame 
condition of privilege as 3 and though it appeareth that the 
King had gotten the privilege of ſummoning the grand Meeting in his 
+ Ergo, not ad OWN name, yet it was by advice of the great men ; and being met, their 
* Votes were no other in value than as formerly: for all their Laws were 
ex conſilio ſapientum, and (for aught can appear out of antiquity) the 
vote of the meaneſt continued as good as of the greateſt, arbitrium ef 
Tacitus. penes plebem. And thus the Micklemote or Wittagenmote of the Saxons in 
England, continued in the King, Lords, and Freemen, by the ſpace of one 
hundred and fifty years, and in ſome parts of England nigh two hundred 
years before ever the Roman Biſhop's foot entred, or the Roman Clergy 
crept into the Councils of State. Afterwards the Prelates were admitted 
de bene eſſe, for advice, as ſapientes, and continued by allowance; how 
canonically, % viderint, for I underſtand it not (eſpecially as the Scrip- 
ture was then expounded) Nemo militans Deo implicet negotits ſeculari- 
bus: yet if they be allowed (what in thoſe days they ordinarily took up) 
a degree of Pali above Devotion, that knot is alſo ſoon untyed. I ſay 
they entred as Sapientes, not as Prelati, or Church-governours ; for then 
they had holden the fame power in Church-matters agitated in the Mitta- 
genmote, that they had uſurped in their Synods which they held only for 
Church-vifitation z which they could never have, becauſe the Sapientes 
Regni had their votes therein as freely as they. Nor could the Prelates 
by any Law entitle themſelves to ſuch power or privilege, ſo contrary to 
the privilege of the Vittagenmote. For though it be true, that the Ger- 
man Prieſts had a liberty to be preſent in theſe grand Aſſemblies, and to 
have ſome preſidency therein, as to command ſilence, &c, yet it is no title 
to theſe, unleſs they will intereſt themſelves, as their Succeſſors, to poſſeſs 
by a jus Divinum that jus Diabolicum (which thoſe Prieſts formerly had) 
in a way of immediate providence ; ſomewhat like the poſſeſſion of the 
Mantle of Eliab found by Eliſtab. They might, I grant, plead the title 
from Kings; but, it mult be granted alſo, that Kings as yet had no more 
ower over the Church than in the Commonwealth. Nor could they 
= that from the Lords, which the Lords never had, but was ever ac- 
counted amongſt the majora, and of which the Mittagenmote had the only 
cognizance, as it will appear in ſome particulars enſuing, 
Unto the King, Lords, and Clergy, muſt be added, as I faid, the Freemen, 
to make up the Micłlemote compleat ; and though it be true that no mo- 
nument of ſtory ſpeaks of this grand Meeting Tom their being in Ger- 


many 
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many, until after the coming of Auſtin; yet whenas the Saxon Hiſtories 

then find them in the ſame condition that the German ſtory leaves them, 

it is very probable that in the interval they continued their wonted cuſtom, 

although they had no Learning to leave monuments thereof unto the world. 

And hereof the examples are not rare, in thoſe remembrances that thoſe * ſays 4un 
ancient times have left us. For within fix years after Auſtins arrival, Æ- Ing LI. 
thelbert calls a Common- Council tam cleri quam populi *. Ina after him Sax. p. 1. 
made Laws ſuaſu & inſtituto Epiſcoporum, omnium ſenatorum, & natu ma- =_ 
forum ſapientum popult ; in magna ſervorum Dei frequentia. Alfred after 11. Sax. Lamb. 
him reformed the former Laws conſulto ſapientum. After him Ætbelſtan fat io): 
called a Council, in which was the Archbiſhop, and with him the Opti- Ibid. fol. 5 = 
mates & ſapientes frequentiſſimi, beſides others, whereof I ſhall treat now 

that I come to the matters handled in this Court. 


The matters in agitation in the Wittagenmote generally, were all both of 


publick and private concernment. That which concerned the publick, 


were ſuch as regarded removal of inconveniences, ſuch as are Laws for 
Leagues and Affinity with other Nations for preventing of War. And thus 
became the Saxons and Britons united, and the mortal feud between thoſe $4,011. Beit 
two Nations laid aſide, and they made one: And the Saxons and Danes p. 219. 
reconciled, by a Covenant agreed unto, and ſworn between both Nations, —_— 4 
The like alſo may be ſaid of their making of War of defence againit foreign hrs 
Invaſion, Matters of publick and general charge alſo were debated and 
granted in that Aſſembly, as the payment of Tithes, it is ſaid they were . Few. 
ranted Rege, Baronibus, & Populo. Such alſo as concerned the Church _— ah 
for ſo Edwin the King of Northumberland, upon his marriage with a Chri- 
ſtian Lady, being importuned to renounce his Paganiſm, anſwered, he 
would ſo do, if that his Queen's Religion ſhould be accounted more holy , . brit 
and honourable to God by the w/e Men and Princes of his Kingdom. And. 1 
all the Church-Laws in the Saxons time were made in the Mrcklemote. 
Monaſteries were by their general conſent dedicated, and their Poſſe. ons Conci'. Brit. 
confirmed: The City of Canterbury made the Metropolitan, &c. Matters 27 
alſo of private regard were there proceeded upon, as not only general Grie- 
vances, but perverting of Juſtice in caſe of private perſons: asin that Council 
called Synodale concilium under Beornulfus the Mercian King, quæſitum eft Ib d. 332. 
quomodo quis cum juſtitia fit tractatus, ſeuquis injuſte fit ſpoliatus. The name 
of which Council called Synodal, mindeth me to intimate that which I have 
often endeavoured to find out, but yet cannot, viz. that there was any dif- 
terence between the general Synods and the Wittagenmote, unleſs merely in 
the firſt occaſion of theſummons. And if there be any credit to be allowed. 
to that book called, The Mirror of Fuſtices, it tells us, that this Grand Aſ- . 
ſembly is to confer of the Government of God's people, how they may be kept 
from ſin, live in quiet, and have right done them, according to the Cuſtoms g , 
and Laws; and more eſpecially of wrong + done by the King, Queen, or 
their Children; for that the King may not by himſelf or Juſtices deter- Cap.,. Sed zit. 
mine Cauſes wherein himſelf is actor. And to ſum up all, it ſeemeth a 
Court made to riſe and ſtoop according to occaſion. 
The manner of debate was concluded by Vote, and the ſum taken in the 
groſs by noiſe; like to the Lacedemonians, who determined what was pro- 
pounded c/amore non calculis; yet when the noiſe was doubtful, they took —_— 
the votes ſcverally. The meeting of the Saxons at this Aſſembly in the Thucyd. lib. 1. 
{t times was certain, viz. at the new and full Moon. But Religion d Hast dem. 
G chan- : 


* . at this Time * King might do wrong, c. and fo ſay Braden and Fleta of Kings in 


An. 1158. 


Concil. Brit. 


P. 127. 
LI. Canut. 


P. 2. cap. 79. 
LI. Edw. c. 35. 


* 1. . Free-me:. 


Tacitus. 


LI. Sax. Lamb. 
p. 1. 
Concil. Brit. 


Rf: 


lugulſus. 
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changing, other things changed theſe times to the Feaſts of Eaſter, Pen. 
tecoſt, and the Nativity; at which times they uſed to preſent themſelves be- 
fore the King at his Court, for the honour of his perſon, and to conſult 
and provide for the affairs of his Kingdom; and at ſuch times Kings uſed 
to make ſhew of themſelves in their greateſt pomp, crowned with their 
Royal Crown. This cuſtom continued till the times of Henry the ſecond, 
who at Worceſter upon the day of the Nativity offered his Crown upon the 
Altar, and ſo the Ceremony ceaſed. 

This grand Aſſembly thus conſtituted was holden /acred; and all the 
Members, or that had occaſion therein, were under the Publick Faith both 
in going and coming, unleſs the party were fur probatus. It a Member 
were wronged, the Delinquent paid double damages, and fine to the 
King, by a Law made by Ezhelbert above a Thouſand years ago. This 
privilege of Safe paſs being thus ancient and fundamental, and not by 
any Law taken away, reſteth ſtill in force. But how far it belongeth to 
ſuch as are no Members, and have affairs nevertheleſs depending on that 
Court, I am not able to determine; yet it ſeemeth that Privilege out- 
reacheth Members: unleſs we ſhould conceit ſo wide, that the State did 
ſuppoſe that a Member might be a notorious and known Yig, 

Laſtly, this Aſſembly, though it were called the Mittagenmote, or the 
meeting of w/e men, yet all * that would come might be preſent, and inter- 
poſe their liking or diſliking of the Propoſition, / diſplicuit ſententia fre- 
mitu aſpernatur, fi placuit frameas concutiunt, And ſome hints I meet 
with, that this courſe continued here in England; for ſome Precedents run, 
in magna ſervorum Dei frequentia; and that of Ina, commune concilium ſeni- 
orum, & — th Regni, in another Council by him holden. The 
Council of Minton, An. 8 5 5, is ſaid to be in the preſence of the great 
men, aliorumque fidelium infinita multitudine: and it will appear that it 
continued thus after the Norman times. What power the vu/gar had to 
controul the Vote of the w/e men, I find not; fremitu aſpernabantur, it 
is ſaid, and probably it was a touch of the rudeneſs of thoſe times; for it 
was not from any poſitive Law of the Nation, but a fundamental Law in 
Nature, that je men ſhould make Laws; and that the ſupream Judicature 
ſhould reſt in the Wittagenmote, was never an honour beſtowed upon it 
by the Saxons, but an endowment from the light of Reaſon ; which can 
never be taken away from them by that headleſs conceit provoco ad popu- 
lum, but that Body muſt be as monſtrous as the Anthropophagi, whole 
heads are too nigh their belly to be wiſe T. 


C HA P. XXI. 


Of the Council of Lords. 
{ Ir" IS in the firſt condition was a meeting only of Lordi, for direc- 


tion in emergent caſes, concerning the government and good of 

the Commonwealth, and for the promoting of adminiſtration of Juſtice; 
theſe the Hiſtorian calls Minora, becauſe they were to ſerve only the 
preſent paſſions of State. Afterwards, when they had gotten a King into 
their number, they had ſo much the more work as might concern due cor- 
reſpondency between him and the people, and of themſclves towards _ 
This 


+ And yet by Tacitus it ſeems, That the Princes could not determine of Matters of State without 


the Conſent of the Commons; as, de Majoribus omnes conſultant, and Quzd omnes tangit ab omni 
brs tracketur. 
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This work was not ſmall, eſpecially in thoſe times of the growth of 

Kings, but much greater by the acceſs of Prelates into their number ; 

with whom came alſo a glut of Church-affairs, that continually increaſed 
according as the Prelates ambition ſwelled; fo as this Council might ſeem 

to rule the Church alone in thoſe days: whenas few motions that any 

way concerned Church-men, but were reſolved into the Prelatical cagni- 

zance, as the minora Eccleſiæ. And thus under the colour of the minora 
Ecclefie, and the minora Reipublicæ, this mixt Council of Lords came by \ag. cent. 8. 
degrees to intermeddle too far in the magnalia Regni. For by this means A. 9. 
the worſhipping of Images and the Maſs was obtruded upon the Saxons Cond. Brit. 
by the Roman Biſhop and his Legate, and the Archbiſhop of Canterbury, b. 139. 
and decreed, That no Temporal or Lay-perſon ſhall poſſeſs any Ecclehaſtical * 
poſſeſſions. That elections of Eccleſiaſtical Perſons and Officers ſhall be by 
Biſhops. That the poſſeſſions of Church-men ſhall be free from all Lay-ſer- 

vice and Taxes. And in one ſum, they did any thing that bound not 

the whole body of the Free- men. In which had theſe Lords reflected more 

upon the office, and leſs upon the perſon, and not at all upon their private 
intereſt, they doubtleſs had been a bleſſing to their Generations, and a 

Golden Scepter in the hand of a righteous King: But contrarily miſſing 

their way, they became a Sword in the King's hand againſt the Subjects, 
a a Snare to the Kingdom; and, had not the Mittagenmote in their meet- 

ing allayed thoſe diſtempers, the Saxon government had been little other 

than a Commonwealth reverſed, - 


| CHAP, XXII. 
Of the Manner of the Saxons Government in time of Tar. 


S the Condition of States or Kingdoms is diverſly conſidered in 
War and Peace, ſo alſo muſt their Government be: For how- 
ever War in it {elf be but a feveriſh Diſtemper in a Commonwealth, yet 
in ſome caſes it is as neceſlary, as a kindly Ague in due ſeaſon is for the 
preſervation of the Body ; which many times takes diſtemper rather 
from the excellency of its conſtitution, than from the abundance of hu- 
mours, Nor did the temper of the Saxon Commonwealth ever ſhine 
more than in War, while it ſet a Law upon that which ordinarily is ma- 
ſter of all miſ-rule and confuſion, and fo fought by rule rather than by 4 
paſſion, Their Chzef in the firſt times was choſen by the Free- men in the Tacitus. 
Field, either at the Vittagenmote or the Folkmote, according to the extent LI. Ed. © 35, 
of his command ; being carried upon a Shield borne upon their ſhoulders, 
like as now Knights of the Shire are. This Emblem they entertained him 
with, to declare their truſt in him, and the work that was expected from 
him, His firſt title was Heretocb, afterwards he was called Duke or Dux; 
the latter whereof turned to a bare Title in the concluſion, but the for- 
mer maintained its own honour ſo long as the name laſted. After his Tacitrs. 
election, all ſware to be at his order, and not to forſake him. This was a 
trick of imbaſed times: for though the Lacedemonian Law was poſitive, 
that none ſhould flie or break bis Rank, but get the Viftory or die; yet were 
they neither bound by Oath or Penalty ; ſhame in thoſe times being ac- 
counted worſe than death by thoſe brave minds. But times growing 
more old, grew alſo more baſe-ſpirited, and men could not (drawn into 
the field) be holden in Rank by Oaths or Honour ; and this * 
| „ t 
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LI. Sax. Lamb. that Law of Ina the Saxon King, that in ſuch caſe a Country-Gentleman 
Cantad. lit. ſhould be fined one hundred and twenty ſhillings if he were landed; but 
p. 528. if otherwiſe, ſixty ſhillings, and the Yeomen thirty ſhillings; and after- 
An. 1009 wards the penalty was increaſed to the forfeiture of all the eſtate of the De- 
linquent. In their Wars they went forth by bodies collectively, as they 

were united by the law of pledges ; this made them ſtick cloſe together for 
the honour of their Families and Friends, and rendered their encounters 
Tacitus. mortal, and to the worſted party commonly fatal : for once beaten in the 
field, they could hardly recover either by rallying or gatheringa new Army, 
Probable it is that the Lords might have their Villains to follow them in the 
Battle, but the ſtrength conſiſted of the Freemen; and though many were 
bound by tenure to follow their Lords to the Wars, and many were YVolun- 
tiers, yet it ſeems all were bound upon call under peril of Fine, and were 
LI. Ed. cap. 35- bound to keep Arms for the preſervation of the Kingdom, their Lords, and 
their own perſons; and theſe they might neither pawn nor ſell, but leave 
them to deſcend to their Heirs, and in default of them, to their Lord, and 
in default of him, to their chief pledge, and for want of ſuch to the King. 
They muſtered their Arms once every year both in Towns and Hundreds, 
| Viz. the morrow after Candlemas ; and ſuch whoſe bodies were unfit for 
LI. Canut.c. 58. ſervice, were to find ſufficient men for ſervice in their ſtead. They were 
{tri& in their Diſcipline, if they followed their rule, which was made not 
by the arbitry of the General, but by Parliament, Theſe, amongſt other 
ſcattered principles concerning Sea-afftairs, may ſerve to let us know that 
the Law-martial, and that of the Sea, were branches of the poſitive Laws 
of the Kingdom, ſettled by the general Vote in the Wittagenmote, and not 
left to the will of a lawleſs General or Commander ; ſo tender and uniform 

were thoſe times both in their Laws and Liberties, 


C HAP. XXIII. 


Of the Government of the Saxon Kingdom in times of Peace; 
and firſt of the diviſion of the Kingdom into Shires, and 
their Officers. 


F the SaxonGovernment was regular in time of War, how much rather 

in time of peace! All great works are done by parcels and degrees; 

and it was the Saxons ancient way in Germany, to divide their Territory in- 

to ſeveral Circuits or Circles, and to aſſign to each their ſeveral Magiſtrates, 

all of them ruled by one Law ; like one ſoul working 1n ſeveral Members 

to one common good. Thus they did here in England, having found the 

. The anciert Land already divided“ into ſeveral Governments, they likewiſe, what they 
Briton hed at conquered, divided into ſeveral parts called Comitatus, or Counties, from 
ine hike Divi the word Comes, that ſignifies a Companion; and the Counties thence 
hon call Com” ealled, are nothing but Societies or Aſſociations in publick charge and ſer- 
LI. Hecli pa. 4. vice. But the Saxon word is Shire or Share, that is, a portion or precinct 
of ground belonging to this or that Perſon, or great Town, and bearing 

the name of that Perſon or Town, and ſometimes of the ſituation of the 

Seld. Tit. Hon people, as North or South Folk, Eaſt or South Sex or Saxons. This diviſion 
by the names ſeems to be of Saxon original; and though by the teſtimony 

of Ingulſus and other Writers, it m_ ſeem to be done by Alfred; yet it 

will appear to be more ancient, if the Reader mind the grant of Peter- 

pence made by King Offa, wherein is recorded the ſeveral Dioceſſes and 

Shires out of which that grant was made, under the very fame names that 

u. wen. they own at this day; and that grant was more ancient than A/fred's time 


An. 794 by the ſpace of cighty years. Each 
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Each of theſe Shires or Counties had their two chief Governours for di- 


ſtributive juſtice; of theſe the Sheriff was the more ancient and worthy Of- 


ficer, being the Lieutenant, and aided by the power of the County in certain S. 
caſes: for his Commiſſion extended not to levy War, but to maintain» , The 
Juſtice in that County, and within the ſame ; and in this work, he was #144 voly 
partly miniſterial, and partly judicial : in the one he was the King's Ser- _— 
vant to execute his Writs ; in the other he regulated the Courts of Juſtice Conteſf. No 36. 
under his Survey. He was choſen in the County-Court called the Fo/þ- L. Edw. c. 35. 
mote, by the Votes of the Freebolders; and as the King himſelf, and the 
Heretoch, were intituled to their honour by the people's favour. 

2. The Coroner +, though in original later, was nevertheleſs very ancient; Ceres. 
he was the more Servant or Officer to the King, of the two. His work 
was to enquire upon view of Manſlaughter, and by Indictment of all 
Felonies as done contra Coronam, which formerly were only contra Pacem, Mirror. cap. 1. 
and triable only by appeal. And alſo he was to enquire of all Eſcheats*** 13. 
and Forfeitures, and them to ſeize. He was alſo to receive Appeals of Fe- 
lonies, and to keep the rolls of the Crown-pleas within the County. It's 
evident he was an Officer in A/fred's time; for that King put a Judge to Mirror. p. 302. 
death, for ſentencing one to ſuffer death upon the Coroner's record, with- 
out allowing the Delinquent liberty of Traverſe. This Officer alſo was 
made by election of the Freebolders in their County-Court, as the She- Fitz N. Br. 
riff was, and from amongſt the men of chieſeſt rank in the County, and 163, 164. 
ſworn in their preſence, but the King's Writ led the work ||. 


CHAP. XXIV. 


Of the County-Court, and the Sheriff's Torne. 
"Ea Government of the County in times of peace, conſiſted much 


in the adminiſtration of Juſtice, which was done in the publick 
meetings of the Freebolders; and their meetings were either in one place, 
or in ſeveral parts of the County: in each of which the Sheriff had the 
. | . . ll mate. or 
managing of the acts done there. The meeting of the Free-men in one C 
lace was called the Folkmote t by the Saxons (ſaving the judgment of the 
onourable Reporter, Coke Inſtit. 2. p. 69.) and of latter times the Count y- 
Court.: the work wherein, was partly for conſultation and direction con- 
cerning the ordering of the County, for the ſafety and peace thereof; 
ſuch as were redreſs of Grievances, election of Officers, prevention of Dan- 
gers, &c. and partly it was judicial, in hearing and determining the com- Mirror. p. 147. 
mon Pleas of the County, the Church-affairs, and ſome treſpaſſes done 
therein ; but not matters criminal, for the Biſhop was Judge therein, to- 
gether with the Sheriff; tho' by the Canon he was not to intermeddle in 
matters of Blood : yet neither was the Biſhop's nor Sheriff's work in that 
Court, other than directory or declaratory ; for the Free-men were Judges 
of the fact, and the other did but edocere jura populo; yet in ſpecial caſes l. canur. 
upon petition, a Commiſſion iſſued forth from the King to certain Judges Mirror. c. 1. 
of Oyer, to join with the others in the hearing and determining of ſuch . b. 
particular caſes. But in caſe of injuſtice or error, the party grieved had $8. 1. 
liberty 
+ The Name Croxvner ſeems Britiſh, and to import one appointed to view dead Bodies. 
| Note, in the Saxen Times, it ſeems, That no Man could exerciſe any Office, either Civil, 
Military, or Ecclefiaſtical, without his Election thereto by the Falkmote. Vid. Bohun's Lex Parl. p. 22, 
ta 26, Sc. And this Right of Election continued even after the ſuppoſed Conqueſt. Vid. 16. Sax. 


Caron. 171, and 79/2, chap. 46. 
+ This Aſſembly was a Ccunty Parliament. See Mat. Paris ſub Anno 1025, and Bobun's 


Lex Parl. 19, 20. 
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LI. Canut. liberty of appeal to the King's Juſtice. Nor did the Common Pleas 

I.. Edgar originally commence in the County-Court, unleſs the parties dwelt 

in ſeveral Liberties or Hundreds in the ſame County; and in caſe any 

miſtake were in the commencing of Suits in that Court, which ought not 

to be, upon complaint, the King's Writ reduced it to its proper place; and 

in this alſo the King's own Court had no preheminence. In thoſe ancient 

Concil. Brit. times this County-Court was to be holden but twice a year, by the con- 

FI ae 2. ſtitution of King Edgar, but upon urgent emergencies oftner ; and that 

either by the King's ſpecial Writ, or if the emergent occaſions were ſud- 

den and important, by extraordinary ſummons of ringing the Moot-bells, 

Unto this Court all the Free- men of the County aſſembled to learn the Law, 

LI. Ed. cap. 35. to adminiſter Juſtice, to provide remedy for publick inconvenience *, and 

** 5 Lax, to do their fealty to the King before the Biſhop and Sheriff upon Oath; and 

if necdful, in the work of adminiſtring Juſtice, Cauſes concerning the Church muſt 

L. Edw.cap.4. have the precedency ; ſo as yet the Canon-Law had not gotten footing in 
England. 

Sheriff's Terxm, The other Court wherein the Sher: had the directory, was in the 

meeting of the Free-men in ſeveral parts of the County ; and this was an- 

r. cap-1- ciently; and now is called the SHeriſt's Torne ; which fimply conſidered, 

Li. Edgar. is but a Hundred-Court, or the Sheriff's Torne to keep the Hundred-Court, 

It was ordered to be kept twice every year, vig. at the Lady-day and Mi- 

35. chaelmas , or ſoon after. Unto this Court all the Free- holders of the Hun- 

LI. Canut. p. 2. dred repaired, and there they, the Biſbop and Sheriff, executed the ſame 

8 power and work for kind, that they did in the Caunty- Court. In this Court 

all the Suits in the Hundred-Court depending, had their determination, 

and others had their commencement and proceedings, as well the Pleas 

of the Crown as others. Some had conceived it to be a County-Court, 

or ſuperiour thereto; but there being no ground thereof, I conceive it to 


be no other than a Viſitation of the County by parcels or in circuit. 


cap. 5. 
LI. Edw. cap. 


CHIAT. . 


Of the Diviſion of the County into Hundreds, and tle 
Officers and Court thereto belonging. 


caſion too mean to put the whole County to that charge and trouble: 

and this induced ſub-diviſions ; the firſt whereof is that of the Hundred, 

now, and alſo anciently ſo called; but as ancient (if not more) is the name 

Pagus; for the Hiſtorian tells us, that the Germans, in the executing of their 

3 Laws, a hundred of the Free- men joined with the chief Lord per pagos vi- 
co/que, and in raiſing of Forces one hundred were ſelected ex ſingulis Pa- 

gis, which firſt were called Centenarii, or Hundreders, from their num- 

ber; but uſed for a title of Honour, like the Triarii. And as a ſecond 

: hereunto, I ſhall add that teſtimony of the Council at Berkhamſted, 
which ſpeaking of the reduction of Suits from the King's Court ad pagi 

ve l loci prepofitum ; in other places it is rendred, to the Governors of the 

Hundred or Burrough. And at this day in Germany, their Country is 

divided into Circuits, called Centen or Canton, and Centengriecht ; = 

| ; the 


rn were too great to meet upon every occaſion ; and every oc- 


+ Note, by the Confeſſor's Laws, c. 35 and 36, it appears, That the Fllmote or County-Court 
was to aſſemble twice yearly at trated Times, wiz. the Calends of May, and the Calends of Oc- 
tober ; and ſo needed not the King's Writ to call them. But the Sheriff's Torne being originally, 
till reſtrained, held ad Libitum Vic. a Summons of the Sheriff was neceſſary, and ſo was the King's 
Writ, when an extraordinary Fo/kmote was to be aſſembled ; but not ordinarily, Ratio patet. 
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the Hundreders they call Centgraven, or Hundred-chiefs, whether for Go- Cluver. lib. . 
vernment in time of peace, or for Command in time of War; the latter 
whereof, the word Wapentake doth not a little favour. Amongſt theſe, 

one was (per eminentiam) called the Centgrave or Lord of the Hundred, and 

thereunto elected by the Free- men of that Hundred, and unto whom they 

granted a ſtipend in the nature of a Rent, called Hundred/ettena, together Ma'mewb. Peg. 
with the government of the ſame. Thediviſion of the County in this man-8**- F. 5+ 
ner, was done by the Free- men of the County, who are the ole Judgesthere- 

of, if Pelydore's teſtimony may be admitted; and it may ſeem mot likely 

that they ruled their diviſion at the firſt, according to the multitude of the 
Inhabitants; which did occaſion the great inequality of the Hundreds at this 

day. The Government of the Hundred reſted at the firſt upon the Lord and 

the Hundreders; but afterwards by Alfred they were found inconvenient, LI. Atur-2. 
becauſe of the multitude, and reduced to the Lord or his Bailiff, and FF] eve. 

of the Hundred; and theſe weve were to be ſworn, neither to condemn 

the Innocent, nor acquit the Nocent. This was the Hundred-Court, which 

by the Law was to be holden onceevery Month; and it was a mixt Court 

of Common-pleas and Crown-pleas: for the Saxon Laws order, that in it 

there ſhould be done juſtice to Thieves; and the trial in divers caſes in that L. dw. 35. 
Court is by Ordeale. Their Common-pleas were cafes of a middle nature, , A 
as well concerning Eccleſiaſtical perſons and things, as /ecular; for the greater — 5 
matters were by Commiſſion, or the King's Writ, removed, as I former 
obſerved : All Free-holders were bound to preſent themſelves hereat. And * 12 5 
no ſooner did the Defendant appear, but he anſwered the matter charged Lncenbrog. 
againſt him, and judgment paſſed before the Court adjourned ; except in caſes; ©: 
where immediate proof was not to be had, albeit it was holden unreaſona- Cencil. Bir. 
ble in thoſe days to hold fo haſty proceſs: and therefore the Archbiſhop of Re... 
York prefers the Eccleſiaſtical or Canonical way before this. Laſtly, in racius. ** 
their meeting, as well at the Hundred as County Court, they retained their 


ancient way of coming Armed. 


: CHA P. XVI. 
Of the Diviſion of the Hundreds into Decennaries. 


HIS was the laſt ſubdiviſion of the County, and that reſted upon 

the perſons ; and it was either not at all, or not fo obſervable, as 
to be worthy of the Roman ſtory ; and therefore may rather be thought 
an extract from Moſes Law, introduced by A/fred or his direction. I ſay, 
this reſted on the perſons, and not upon the place; for though the Cente- 
ners were comprehended within certain bounds, yet the Decenners were 
not limited but only within the limits of the Hundred. And of theſe alſo, 
it appeareth to me there were divers forts ; for ſuch matters of controverſy 
that did ariſe amongſt the Decenners, if of greater moment, were refer-, gf uke 
red to the chiefer Fuſtices *, which were appointed ſuper decem decanes, io be the chief 
which ] conceive were ten chief pledges ; and theſe might bear the names and and 
of the Centeners, although they be not the Centgraven : and the rather I 1322 
incline thereto, becauſe in all probability there muſt needs be above one nary or 7:4»; 
hundred Free- bolders in Hundreds ; and all Free-men were Decenners, that U. Hundrea: 
is, ranked into ſeveral tens; each one being pledge for others good abear- II Canut 19 
ing, and in cafe of default, to anſwer it before the Judge F, and in+ ;... of the 


caſe of default of appearance, his nine pledges ſhould have one and tuudred. 
thirty 
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thirty days to bring the Delinquent forth to juſtice. If this failed, then 
the chief of thoſe Decenners by the votes of that and the Neighbour Decen- 
naries, was to purge himſelf and his fellow-pledges, both of the guilt of the 
fact, and of being parties to the flight of the Delinquent. And if they 
could not this do, then were they by their own Oaths to acquit themſelves, 
and to bind themſelves to bring the Delinquent to juſtice as ſoon as the 
could ; and in the mean time, to pay the damage out of the Eſtate of the 
Delinquent ; and if that were not ſufficient, then out of their own Eſtate; 
II. Edw. cap. but if the Delinquent's Eſtate was ſufficient, the ſurpluſſage thereof remain- 
II Canut. c. 28. ed with the pledges. And laſtly, the Maſter of the Family was a pledge for 
his whole Family. This was the Law of Decenners, and may ſeem to be 
1 ſomewhat a 22 Law, not only in caſe of Delinquency, but alſo for 
3 . their abode; for none of them might depart from their dwelling without 
II. Canut. f. 2. conſent of his fellow-pledges *, nor out of the County without allowance 
Fi Ede c. 25. Of the Sheriff, or other Governor of the fame. And if any controverſy a- 
roſe between the pledges, the chief pledge by them choſen, called alſo the 
Dean or Headburrough, might determine the ſame; but this held only 
in matters of lighter conſequence. 


CH A P. XXVIL 
Of Franchiſes : and firft of the Church-PFranchiſes. 


E have hitherto trod in the road-way of the Government of the 


Common-wealth; but private regards have made by-paths, which 


we muſt trace, or elſe the footſteps in many particulars will remain un- 
known. Theſe are called Exemptions, but more ordinarily Franchiſes, 
from which ſcarce any part of the Kingdom remained free ; and are to 
be conſidered, either in regard of the place or perſon. In the latter 1 
intend that of the Church-men, whoſe Perſons and Eſtates, in many 
particulars, were exempted from the civil power of this Kingdom. 
Their perſons devoted to a peculiar work, they would have to be under 
Concil. Brit, A Peculiar Law, called the Canon-Lau, which at the firſt extended only 
p.258. to their own perſons, and that only pro reformatione morum : for ſo an 
£1. dw. Cont: Archbiſhop tells us, and it did teach gquomodo Canonici, id eſt, regulares 
Cleric: vivere debent ; but when it grew to its full charge, it gave a 
louder report, Quicunque aliquid tenuerit, vel in fundo Eccleſia manſi- 
onen habuerit, extra curiam Ecclefiaſticam non placitabit gquamwis forts 
fecerit, And thus as Church-ground increaſed by the blind charity of 
thoſe times, ſo long Church-men multiplied, and the Canon inlarged 
from the perſons of Regulars to all Clergy-men, and from them to their 
Tenants and Neighbours ; from thence to certain Spiritual or Ecclefia- 
{tical crimes or ſcandals, wherever they were found; and wherever it 
LI. Edu. cap. 7. touched, it took and bound by Excommunication, and upon fignficauit, 
being firſt delivered to Satan, they delivered him over to the Sentence of 
the Law, to be impriſoned. If the offender be out of reach by the ſpace 
of thirty and one days, he is Outlawed; ſo as there is no way left to eſcape 
the Church- fury. 


Nor could he make any Bargain or Contract, or buy or ſell to the value of Four-pence, with. 
out their Conſent, they being all Pledges for each other; fo that no Debt could be loſt or Contract 
unperformed without Satisfaction. 


CHAP. 
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By > 
Of the ſecond Franchiſes, called the Marches. 


Ranchijes of the place, were ſuch as were limited within precincts of 
place, and annexed thereto; and of this ſort firſt were thoſe of the 

borders, of which thoſe are the moſt ancient that bordered the Britons, 
now called the Marches of Wales, in which was a peculiar Government, 
ſo far as concerned adminiſtration of juſtice ; for otherwiſe the ſubjects 
each of them ſubmitted themſelves to the ſervice of their own Prince. 
This was therefore a third, different, and mixt Government, agreed upon 
jointly between the Britons and Saxons *, who after a long and burden- 
ſome War, (wherein both peoples were well wearied) by degrees became 
Friends, entered Traffick, and into the ſtricteſt Societies by Marriage, 
Thus finding the ſweetneſs of peace, they provide againſt future occaſions 
of ſtrife that might ariſe in commerce by the juſtling of two Laws to- 
gether ; and agree in one Law, and upon a certain number of Judges e- 
lected by common conſent, who were to ſee to the execution of theſe Laws 
as joint Aſſeſſors. From theſe, as I conceive, aroſe thoſe which are now 
called the Lords Marchers, and were at the firſt twelve in number, viz. 
fix Saxons, and ſix Britons. It ſeemeth this form of Government was 
firſt inſtituted by Atbeldred, and by way of preſcripton or cuſtom, con- I. Etheld, 
tinueth till this day: and as it was the birth of truce, ſo for the future be- 
came both Mother and Nurſe of peace between thoſe two peoples, like 
the twilight between the day and night, until both were brought under 
one head, and by divine providence ſettled in a laſting day, 


CHAP. XXIX 
Of County-Palatines. 


F the fame ſort of Franchiſes were theſe which are called County- 
() Palatines, which were certain parcels of the Kingdom aſſigned to 
ſome particular perſon, and their Succeſſors, with Royal power therein 
to execute all Laws eſtabliſhed, in nature of a Province holden of the 
Imperial Crown : and therefore the King's Writ paſſed not within this 
precinct, no more than in the Marches, Theſe were occaſioned from the 
courage of the Inhabitants that ſtoutly defended their Liberties againſt the 
uſurping power of thoſe greater Kings that endeavoured to have the Do- 
minion over the whole Heptarchy, and not being eaſily overcome, were 
admitted into compoſition of Tributaries ; and therefore are found very 
ancient: for Alfred put one of his Judges to death for paſſing Sentence 
upon a Malefactor, fo an offence done in a place where the King's Writ = 
paſſed not; and the fame Author reciting another example of his juſtice Sec. 1. P. 5 
againſt another of his Juſtices, for putting one to death without precedent, 
rendreth the King's reaſon, for that the King and his Commiſſioners ought 
to determine ſuch caſes, excepting thoſe Lords in whoſe precinct the King's 
Il rit paſſeth not. 


This Agreement between the Britons and Saxons was very much promoted by King ra. 
See Ll. he, C. 22, 31, 32, 47 &c. 
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CH A P. XXX. 
Of Francheſes of the Perſon. 


Rancheſes of the Perſon are ſuch Liberties annexed unto the Perſon, as 

are not abſolute Lordſhips, but only tending thereto, and limited 
within a Precinct, but not annexed thereto: and theſe are matters of 
profit rather than power; as thoſe of Bury St. Edmonds, Doncaſter, Dor- 
chefter, Circeſter; all which were in the Saxon times: and theſe or ſome 
of them had juridical power in caſes of Felonies and Robberies ariſing 
within that Precin&, fo as the Delinquent was both Inhabitant and taken 
 Fefangtheof., Within the fame ; this was called Infangtheoff : and if upon freſh purſuit 
made by the right owner or poſſeſſor, the Delinquent was taken with the 

LI. 1 prey in his poſſeſſion, or as the old Dialect is, Handbabend Backbearend ; 
cap. then was he carried immediately before the Coroner of that Liberty, and 
the Sakeber, or party wronged, made his proof by Witneſſes; and there- 

upon judgment forthwith paſſed without anſwer, and execution imme- 

Outfangtheeff. d iately enſued. Some Liberties had Oztfangtheoff, that is, the trial and 
— 3- forfeiture of ſuch Delinquents, being no Inhabitants, and yet taken within 
— 6 A Liberty ; or Inhabitants, and not taken within the Liberties: but this 
Ll. Edu. Trial was always by Jury. The — of theſe Liberties are not ob- 
Mir. cap. g. ſcurely manifeſted in their names, and more clearly by the Saxon Laws 
Sec. 1. and Acts; for it's obſerved of Alfred, that he ſeized a Franches of Infange 
theoff, becauſe the Lord of that Franches would not fend a Felon (taken 

within his Liberty for a Felony committed without the ſame) to the Goale 

of the County, as he ought to have done. Other Liberties there were 

granted alſo by Charter; a taſte whereof may be ſeen in one Grant made 

by King Edgar, to the Monaſtery of Glaſtenbury, wherein was granted 

Sack, Hamſockne, Friderbrece, Forſtel, Teme, Flemone Ferdre, Hundred 

Setene, Sock, Tholl, Ade, Horda, Bufan Orderan, Bene Orderan ; the par- 

ticular natures of each may be obſerved in the Gloſſaries ; all of them 

being allowed to the Crown by the Law, and by the advice of the Council 

of Lords granted over to theſe Grantees in nature of Deputies to the King, 

to poſſeſs both the power and profit thereto belonging. 


Miroy. cap. 5. 


CH AP. XXXI. 
of Manors. 


J Evertheleſs, moſt of theſe Liberties, if not all of them, were ma- 
ny times granted by Kings as appendant to Manors ; which were 
Francheſes of ſmaller circuit, being at the firſt portions of ground grant- 
ed to ſome particular perſons, and by them ſubdivided and granted over 
to particular perſons to hold of the Grantors by Rents, Services, and 
ſuit to one Court; all being no other than the ſpoils of War, and re- 
wards of valour, or other ſervice. Theſe in their collective nature 
are called a Manor, and by continuance of time become a kind of 
body politick. In Antiquity it is called Manſum, from the Manſion- 


houſe, although it is not of the Eſſence of a Manor, nor ought = 
words 
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words of Bructen to be conſtrued according to the literal ſenſe ; for the — 
Houſe may be deſtroyed, and yet the Manor continue; and the ground © 
was granted in tenure before any houſe built thereupon. The quantity 
of the ground thus given to hold by Service, was according to the plea- 
ſure of the Lord more or leſs, and therefore might extend into divers *Townſhips. 
*Pariſhes ; as on the other part, one Town might comprehend divers Ma- ; 
ors. The Eſtate that was granted, depended partly on the condition of 
the Grantee : for ſome were Servi or Bondmen, and their Eſtate was al- 
together at the will of the Lord, as was alſo the benefit ; but the Servants 
merit, and the Lords benignity concurring with ſome Conſcience of Re- 
ligion, as the light grew more clear, abated the rigour of the tenure into 
that which we now fcall Copy-hold. Other Eſtates were made to the 
Free-men, which in the firſt times were only for years ; albeit therein they 
were not niggardly, for they ſtick not at Leaſes for a hundred years, 
et with a render of Rent, which in thoſe days was of Corn or other Vic- a 
tual and thence the Leaſes ſo made were called Feormes or Farmes, 8 
which word ſignifieth Victuals. But times enſuing, turned the Victual 
into Money, and terms of years to terms of life and inheritance, retain- Glo. 153 
ing the Rents, and thoſe were called Quit-rents, or the Rents of thoſe u Tam 16, 


Fieta, lib. 4. 
cap. 15. 


. . . . . Lamb. 
perſons that are acquitted or free. But in caſe of cſtates of inheritance for Goff 348. 


the moſt part after the dea of the Tenants were reſerved Heriots or a LI. Canut. p. f. 
relief: which were not left to the will of the Lord, but was put in cer- * 
tainty, in the very letter of the Law : for according to each man's de- 
gree, ſuch was his Relief or Heriat. 

But over and above all, they reſerved ſpecial ſervice to be done by the 
perſon of the Tenant, or ſome other by his procurement, of which thoſe 
that were their ſerv: or villains were at the will of the Lord: others had 
their particular ſervice ſet down in their grants. Theſe concerned either 
War or Peace ; the former was afterward called the ſervice of the Knight 
or Soldier; the latter the ſervice of the Husbandman or Plough. That of Ng 
the Soldier was the more honourable, and ſuitable to the old German trade: vi 
Pigrum & iners videtur ſudore acquirere quod poſſis ſanguine parare : Tacit. 
and the werk was to defend the Kingdom, the Lords Perſon and Ho- 
nour ; and to this end he was ever to have his weapons in readineſs, 
which gave name to the Ho altered as times and cuſtoms changed. 
This ſervice by cuſtom, from a work degenerated into the bare Title, 
and became a dignity : and the men named, or rather intituled 
Milites ; and many of the Saxon Charters were atteſted by men bear- 
ing that Title; yet the ſervice itſelf was far more ancient, and called „er- 
vicium lorice ; of which ſort alſo were the Cuſtades pagani that wore a 
Helmet, a Coat of Mail and a gilt Sword : not unlike the old German 
way of calling forth of their Tirones to the war. Of this rank ſome Tacitus. 
were more eminent than others: for ſome bare the ſingle title of Knight, 
and, it ſeemed, ſerved on foot ; others ſerved on horſeback, and were 
called Rad- ænights, or Knights-riders, as Bracton noteth ; and theſe I take 
to be the Vavaſburs, noted in the Conqueror's Laws: for that their relig 
is a Helmet, a Coat of Mail, a Shield, a Spear, and a Horſe. Now for 
che maintaining of this ſervice, they had Lands and Tenements called 
Knights-Fees, which bound the owner to that ſervice, into whoſe hands 
ſoever they came, to be done either by the Perſon of the owner, or other 
ht perſon by him procured, and therefore were diſcharged from the pay- 
ment of all Taxes and Tollage, which was the Law of the Goths of Co. Litlet. 75. 
old, and remains in Sweden at this day. The number of theſe — 

H 2 m 


den. Spicil. 
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much increaſed, ſo as in the Conqueror's time they were above fix: 
thouſand, which was a mighty body for a ſinall Ifland, and brouy}:: 

much honour to the Nation, | 
But the profit aroſe from beneath, I mean from the Soccage teri? Go 
cage tenure. ſervice of the Plough, which in the firſt times was performed by tho: 
that were unfit for the ſervice of the Wars, either being green and 
young, or decrepit and aged; and ſometimes by the Women. But aft: 
that the Saxon Conqueſt was at a ſtop, and that no more was to be got- 
ten by Blood, men endeavoured to ſatisfy their deſires by ſweat, an 
turned their Swords into Plough-ſhares ; and thus the Husbandry increa- 
ſed exceedingly, and hath proved the beſt Pillar of the Common-weal ; 
the nature of this tenure is fully ſet out by the Reporter; nor can I add 
thereto more than the Law of the Confeſſor concerning theſe men, g. 
Co Littlet.fol. That no man might trouble them, but for their Rent, nor any Lord thru): 
4 33. them out of their Farm, ſo long as they do their ſervice. And thus it ap- 
Spiciteg. © peareth, that the Service became in nature of a condition ſubſequent, be- 
I.. Edu. c 33. getting an increaſer of the Eſtate, which by continuance wrought an ine 
heritance, and ſo the Title of Entry was turned wholly into diſtreſſes 
for ſervice performed; yet the Lord was no loſer thereby, ſo long 
as Heriots, Rents, and Services accrued unto him, 


Tacitus. 


CHAP. XXXII. 


/ Courts incident and united unto Manors. 


Y Grants made by Lords unto Tenants already noted, the Lords had 

power by common right to call to their Tenants betore them, and 

enquire concerning their payment of Rents, and performance of ſervice, 

which became Courts of conſtant appointment: of which ſort there 

were two, one for the Free- men, the other for the Bond- men; and this 

Count les. brought forth another ſervice, which we call Suit of Court. The Court of 
8 Free-men was holden from three weeks to three weeks, wherein the Free- 
Liad. glofl. men as in the Hundred and County were Judges of the fact, and from them 
—.— Hilt. named, as at this day, Court-leet, or the Court of the Liti, of ſuch as ate 
an P. manumitted or Free- men. In this Court all Actions or Suits between the 
Free- men of the ſame Manor, and within the fame ariſing, were determi- 

ned; nor could any Court (no not the King's) intermeddle with ſuch 

Suits before Trial there had ; but by the Lords allowance. And upon 

this privilege, the Writ of right Patent was grounded. But the full nature 

of this Court is not within my intention, but I mutt refer the Reader to 

F. N. Br. 2. the Law-books. For it was the leaſt part of the work and power which 
this Court obtained by continuance of time; in regard that Manors ex- 
ceedingly multiplied ſo as no part of the Land was left free; and many one 

of them extended into divers Decennarzes, the Lords obtained great power 

Views Fraul- Over them, and had of Kings grants of View of Frank-pledge within their 
Pleage. ſeveral Lordſhips ; and further power of inquiry, and puniſhing of mat- 
ters of publick nuſance, and ſuch as were contra Pacem & Coronam ; 
which by cuſtom became annexed unto the Court-leet, The nuſances of 
Copy-holds being done to diſheriſon of the Lord, and not proper 


for 


S AMAUONS 49 


ſor the Court of publick inquiry, The Judge of this Court-leet was the 

Lord, or his Steward, for the directory part; and the Steward was pro- 

perly Coroner within the Manor to take Preſentments, and certify them 

to the Coroner of the County. And thus this Court ſwallowed up much 

of the power of the Decenners Court in the very infancy, ſo as we find 

no foot-ſteps of any Writ of Right to the Decenners, or Chief. pledges; 

but contrariwiſe many Views of Frank- pledge granted to particular per- 

ſons in the time of Alfred: and many things done by the Chief-pledges Miror. cap g 
in the Courts of theſe Manors, as is to be yet ſeen in many anicent Court- " 
Rolls. | 

The other Court, which by common Right belonged to the Lords of 

Menors, was that of the Copy-holders, called or rather included under 

the name of the Court-Baron ; which albeit it is called in the ordinary cart Barer. 
ſtile Curia Baronum, yet not ſo properly, as I conceive; and it may be by 

way of miſtake for Barons: For if it were fo properly united formerly to Co. Indi. 
the Court of Freemen, as (ab excellentior:) it always paſſed under that ©? 57: 
name, yet when that Court is omitted, and ſlipt out of the way, the 

Court of Copybolders that remaineth, improperly retaineth the name of 

that which is gone. This Court at the firſt was intended only for the 

Lord's benefit, and for the Tenant's right, as ſubſervient thereunto. I fay, 

the Tenant's right, not againſt their Lord; for they had no right againſt 

him: but againſt any other they had protection of Law, both for them- 

ſelves and their Eſtates. And, as I ſaid before, by cuſtom, or rather light 

of Religion, their Perſons and Eſtates were conſiderable, even by the Lords 
themſelves. Which alſo cauſed a Law to be made, t fic de ſuis hominibus Li. Edw. 
agant, quatenus erga Deum reatum non incurrant, & Regem non offendant. 

Which Law could never be intended of the Freeholders ; for it had been 

a vain redundancy to have made an eſpecial Law for that, which was pro- 

vided for by the known fundamental Law of the Kingdom, againſt which 

a ſpeedy remedy lay by the King's Writ. And theſe men, how mean ſo- 

ever, had even in thoſe days a kind of Property both in Lands and Goods: 

for the Laws, though bytheir antique Language darkned, yet plainly ſpeak 

de terra ſua & catallis ejus, Andif the ancient Germans were ſo generous Selden. Spicil. 
to their Bondmen, ſurely much rather, after their coming into this Iſland '*+ cap. 33. 
inaſmuch as their ſervice was more and more neceſſary in Agriculture, 

which could never be performed by the Natives, who were not in their 


own perſons conquered, although their Land was. 


C HA III. 
Of Townſhips and their Markets. 


"on next Francheſe is that of Towns: This was taken up as a 
Birth of War and Nurſe of Peace ; for their Anceſtors liked not 
to dwell in crouds, ne pati quidem inter fe junctas — : it being their Tacitus, 
trade or paſtime to war upon Beaſts, when ound no Enemies a- 
mongſt them. This ſolitudinary cuſtom could not be ſoon ſhaken off, 
and might well occaſion multitudes of Towns in thoſe times (though ſmall 
ones doubtleſs). that Writers ſpeak of; if true it be, that after the waſting 
times of the Danes and Normans, in the Conqueror's time, were found in 


England, Forty-five thouſand Pariſhes, and Sixty-two thouſand Villages. 
Nor 
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Nor was Peace leſs beneficial to them, than they careful of it; for by cg; 
tinuance of Peace, Huſbandry, Manufactures, and Commerce, occafione 
ple to gather to places commodious for Habitation, in good Soil, nig 
Navigable Rivers or Havens ; and according to their ſituation and trade, 
ſo they ſwelled in multitude or decayed, Some of whom growing mo: 
eminent than others, more care was had of their government and ſaſety; 
for the latter by building of Walls and Caſtles, and for the former by ſet- 
tling a Magiſtracy peculiar to that Place or Townſhip ; not as ſo many 


Decenners, but as one body conſiſting of many members. And thus by 


cuſtom they grew to be Fraternities, or Corporations under one Magiſtrate 


or Head, whom they called Alderman ; and held a Court of Juſtice (at 
the firſt holden twice a year) which was in nature of a Leet with a view 


1-1.Canut. c.44. of Frank- pledge, as may appear in the caſes of Dorcheſter, Circeſter and 
Sc. Doncaſter, in Alfred's time; and herewith they had publick Markets, 


Markets. 


which ſerved them for their better conveniencies, 

This privilege of Market was a liberty of publick fale and trade in 
Commodities that principally concern the Belly; but by common courſe 
became a paſs for Commodities of every kind almoſt. Concerning this 
liberty, I ſhall deſire leave to interpoſe this Parentheſis enſuing, before [ 
proceed in the intended diſcourſe. | 

In the firſt times, as every man by common right had property in his 
own Goods, ſo by the fame right he had power to alien them to any 
perſon, at any time, in any place, by gift, ſale, exchange, or other ways; 
and that by ſuch Alienation, but eſpecially by ſale, a Right was veſted in 
the Buyer againſt all men, faving the Ergne-right, which was recompenced 
upon warranty, and recovery in value. And in thoſe days common 
ſenſe taught men to buy or ſell, of or to the next Neighbour that would 
bargain with them : and for want of ſuch occaſion, to repair to the next 
Aſſembly, Meeting, or Concourſe of people, for the ſale of ſuch Com- 
modities as their Neighbourhood would not take off their hands. And 
thus the greater Towns that had Walls or Caſtles, became the greateſt 
Mar gets, and others leſs 3 and this made the Neighbourhood of thoſe 
Towns to repair thither to buy, as others to fell. But time diſcovering 
a double inconveniency herein, viz. that by theſe leſs publick fales in 
ſmaller Villages, where little or no care of Right or Juſtice was had 
(and by which means the word Pagan became a word of reproach) ma- 
ny mens Goods by clandeſtine Contracts were loſt, and no care had of 
their recovery; and (which was yet more prejudicial to the Publick) 
that the greater Towns appointed for the ſtrength and defence of the 
Kingdom, became ill provided with ſupply of Victuals, either for the pre- 
ſent or future; and what was had, for the moſt part was gotten at the ſe- 
cond hand, and higher rate than the Country- Villages had: The / 
men, by publick Edict, laid a reſtraint of Markers in ſmaller Villages, and 
more private places ; and thus the greater Towns having Markets for- 
merly, became more publick Markets, not by any new Right or Privilege 
from the Crown; for it neither had ſuch power nor could have (but 
upon uſurpation) againſt the common Right of ſuch Towns and Places 
of publick defence. This Reſtraint, upon the reaſons aforeſaid, was made 
firſt in the Saxon times, as may appear by their Laws, but more clearly 


declared and confirmed afterwards by the Laws of the Normans, which 


never gave any new Right of Market-overt unto thoſe places of pub- 
lick defence, but my did inhibit the fame in the ſmaller Villages and 


private places. In which reſpeR, although the Kings of this _ in 
| uture 
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future times took leave to aboliſh that Reſtraint which did lie upon ſome 
of thoſe more private places, for certain reaſons of State; and ſo theſe 
places became Markets-overt, which formerly were none: yet could they 
never take away that privilege which Nature it ſelf caſt upon thoſe 


greater Towns (being the very Limbs of the Kingdom) without wrong 


done to the common Right, and the publick Good ; nor abridge them 
of that power, but that they might ſtill uſe their liberty at times and 
places within their Precinct, as might beſt conduce with the benefit of 
the Inhabitants of thoſe places, even as any particular Freeman may go- 
vern hig/own Eſtate as him liketh beſt. And thus upon the whole mat- 
ter it is to be concluded, that the ancient Burroughs of this Kingdom 
properly do not hold their liberty of Market-overt by Preſcription or 
Charter, but by common Right; and not as a Corporation made by 
Charter, but as they are a multitude of people anciently gathered toge- 
ther and united, upon whom the frength and wealth of the Kingdom 
doth or did formerly much more depend, than on any of the ſmaller Vil- 
lages and open Towns: even as every Freeman poſſeſſeth and uſeth his 
proper Inheritance and Eſtate without particular privilege derived from 
the Crown: Nor can the King take away the liberty of Market-overt 
from ſuch places, more than he can take away the liberty of buying and 
ſelling from any Freeman, to whom the Law alloweth a liberty of owner- 
ſhip. This I ſubmit to the cenſure of the learned in the Laws, in re- 
gard of the different opinions concerning the ſame. 

This liberty of Townſhip thus made, and the Place and People Inha- 
bitants thereof being of ſuch conſequence in the publick adminiſtration, 
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LI. Edw. cap. i. 


had for their better ſupport and ſafety liberty of fortification, and power 7, x1. 
to charge one another with the maintenance of theſe Fortifications by an cap. 12. _ 
impoſition called Burghbote ; and held their Tenements under a Rent to cp. 13. Olof. 


their Lord or King called Burgage, as they were a body aggregate, 


C HAP. XXXIV. 
Of the Foreſts *, 


See Wilkins 
LI. Sax. p. 245» 
304, 338, 351» 


DEades other Prerogatives of the Saxon Kings, they had alſo a Fran- 3,8723355 


chiſe for wild Beaſts for the Chaſe, which we commonly call Foręſt, 
being a precinct of ground neither parcel of the County, nor the Dio- 
ceſs, nor of the Kingdom, but rather appendant thereunto. This ſa- 
voured of the old German ſport, but by cuſtom turned from ſport to 
earneſt: For although in the firſt times the Saxons were ſo few, and the 
Country ſo ſpacious, that they might allow the Beafts their Farm as well 
as themſelves their own; People nevertheleſs ſo multiplied, as of neceſ- 
ſity they muſt intercommon either with Beaſts or Fiſhes : the latter 
whereof, hawever morecleanly, yet the former had the ſureſt footing, and 
was choſen as the leaſt of two evils, rather than for any likelihood of 
good Neighbourhood. For as Nature taught Beaſts to prey for them- 
ſelves, ſo Men to defend their own; and this bred ſuch a feud between 
Beaſts and Men, as that Kings doubting to loſe their Game, took in with 
the weaker, that the world might ſee the happineſs of England, where 
Beaſts enjoy their liberty as well as Men. But this was, as it were, by 
compromile ; for it had been very hard to have pleaſed the — 
who 


* 


— 
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1 


I. Canut. c. 7. who had liberty of Game within their own ground by common Right, 


and topreſerve the King's liberty of Foreſt co-incident therewith, had not 
the King employed on the one ſide the power of a Dane that looked 
ſomewhat like a Congueror ; and on the other fide, that which looked as 
like to the bounty of a King, in allowing liberty of ownerſhip to men in- 
habiting within the bounds of the Fore/t, which at the firſt was ſet apart 
only for the King's pleaſure : and all his wits to make a Law ſomewhat 
ſhort of a full freedom, and yet outreaching that of Bondage, which we 
ſince have commended to poſterity under the Foreſt-Charter *. And yet 
for all that, it proved a hard mater for Kings to hunt by Law ; and the 
Law it ſelf is a Yoke ſomewhat too heavy for a Commonwealth to bear 
in old age, if ſelf-denying Majeſty ſhall pleaſe to take it away. 


C HAP. XXXV. 
Concerning Judges in Courts of Juſtice. 


Hus far of the ſeveral Tribes and Numbers of this Commonwealth, 
which like ſo many Conduit-heads, derived the influence of Go- 
vernment through the whole body of thisIfland ; and in every of which, 
Judiciary power acted it ſelf in all Cauſes ariſing within the verge of 
that Precin& ; ſome of which had more extraordinary trial before the 
King and his Council of Lords, according as the parties concerned were 
of greater degree, or the Cauſe of more publick concernment. Exam- 
ples hereofare the Caſes between the Biſhop of Winchefter and Legſtin in 
Atheldred's time, and between the two Biſhops of Winchefter and Durham 
in Eqward'stime: But cuſtom made this Court ſtoop to ſmaller game in 
latter times, and to reach at the practice of the County-Court, by ſendin 
the Kings Writs to remove certain Cauſes from the cognizance of thoſe 


' Glanvil. lib. 6, rural Judicatories to their ſublime determination, And thus became 


cap. 6, 7, 8. the Council of Lords as an Oracle to the whole Nation ; and the King a- 
mongſt the reſt, as the Prieſt that many times rendered the Anſwer or 
Sentence of that Oracle in his own ſenſe, and had it confirmed to him by 
an Oath /e judicium rectum in Regno facturum, & juſtitiam per concilium 

procerum regni ſui tenturum ; ſo as, though he was firſt in view, yet the 
Council of Lords was the firſt in nature, and the Cynoſure to direct his 
tongue and actions. el ö 

From this Fountain iſſued alſo ſtreams of Judicature into all parts by 
Miror.cap. 5. Judges itinerant under the King's Commiſſion, to reform errors, puniſh de- 
vec.t- £ . Faults in the ordinary rural Judicatories, and to diſſolve hard and knotty 
J . 

Caſes; and theſe were occaſioned at the inſtance of the party: and Alfred 
(whoſe birth this was) ſent them forth in way of Aſſociation with the She- 
riff, Lord of the Fee, or other ordinary Magiſtrate. [So that theſe Itine- 

rant Court- Judges were at firſt only aſſociated to the Rural.] 


* —— Canute had granted a Charter De Foreftis ; ſee Manwod"s Fareft- Laws, Prefat, Q. 


Ll. Edw. c. 16 


Wilkins Sax. LI. 245. Coke's 4 Inſt. 306, and Pryn ſuper inde. 


S N 5 


C HAP. XXXVI. 


Of the Proceedings in Fuclicature by Indictment, Appeal, 
Preſentment, and Action. 


the proceedings in courſe, the Saxaus were wont to begin with 

atters belonging to the Church, and afterward to Secular cauſes; 

in Which if the matters were criminal, the moſt ancient way of pro- 

ceeding was by Appeal of the party complaining. But afterward in 

caſes that concerned Damage, Injury, or Violence done to the Body of 

a Man or his Eſtate, the King was found to be therein prejudiced, be- 

ſides the prejudice immediately done to the Subject: for a Man diſabled 

in Body or Eſtate, 1s diſabled to ſerve the King and the Publick ; and 

upon this ground a way was found out to puniſh the offender by Indift- Tun. 

ment, befides the fatisfaction done to the party wronged. The proceed- Lemi-r.. 

ings againſt ſuch Delinquents were by attachment of the party, who © I. 5. 

thereupon gave Pledges for his appearance. If the party could not be 

found, a fugam fecit was returned, and that was a conviction in Law; 

and purſuit was made after the party by Huy and Cry. It he was there- 

by taken, the ancient way was that of Halifax-Law ; but in latter 

times he was impriſoned, or admitted to Bail it the offences were bail- L. Tov. Lam. 

able: and if the party bailed made default, or did not abide the Trial, . Cn g 

his Bail ſaffered as Principal. If no Bail could be procured, the Delin- Ahe 2. 

quent was impriſoned till he was legally acquitted ; but this impriſonment . 

was only in nature of reſtraint, If the Delinquent was found upon the 1 
Zuy and Cry, and would not yield himſelf, he was in repute a common Gloil. 335. 

Enemy, and (as a Wolf) any man might kill him; as the Law was i": s. 

alſo the ſame in caſe of Utlary. At the time of trial (if at the King's I uw, cap». 

ſuit) the Delinquent was indicted in this manner by any party pre- . Css 

ſent. J D.C. do ſay for the King, that I. S. is defamed by good men; =D 

that he upon--- day of - -- &c. into the Houſe and Goods of - did caſt fire, 

end the ſame did burn: or, (if it were for Bloodſhed) with a Sword did 

triste and wound bim in the left arm, and that this was done Felonzouſly, or, 

(if the caſe required) Trazteroufly : and if I. S deny the ſame, I will for 

the King prove the matter againſt him, as the King ought to do; that is to 

ſlay, by Witneſſess and Twelve Men. But if the complaint was at the 

ſuit of the party, then the Proſecutor ſued him upon Appeal, in manner Agra, 

following: J. C. appealeth D. H. here preſent ; for that E. Father, Bro- \t:ror. cap. 2. 

ther, Sen, or Uncle (according as the caſe was) 70 I. C. being in the S< 15: 

Peace of Gad, and of our Sovereign Lord the King, at the dwelling houſe of E. 

at---&Xc, the ſaid D. H. upon the --- day of --- in the --- year f. with a 

Sword made a ound of two inches long, and fix inches deep, in the left pap 

of the body of the ſaid E. whereof be died; and this was done Felonioufly, 

and of Malice forethought. And if the ſaid D. H. ſhall deny the fame, 

the ſaid I. C. is ready to prove the ſame againſt him by his body, or as a Monk, 

Moman, or Clerk, behoveth to prove the ſame ; that is, by Champion; for 

neither Monk, Woman, nor Clerk was by Law to juſtify by Battle in their 

own perſon, The ſeveral cauſes of Appeal and Indifment may be 

found in the Law-books, to whom I refer the Reader, it not being 

within the compaſs of this Diſcourſe to fall upon the particulars. I ſhall 

only obſcrve the difference between Indifments former and latter, and 

I between 


S 
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| between them and Appeals, viz. that Appeals are poſitive Accu ſation; 
in the name of the Proſecutor of the fact done by the party appealed ; 
whereas Indi&ments were only a publication or affirmation of the fame 
, of a fact done by the party indicted, and wherein Not guilty pleaded, 
ſerved only as in nature of a Quere, to uther in the votes of the Frecmen 
concerning the fact. a | 
Secondly, the difference between former Indictments from thoſe in 
theſe days, conſiſts in this, that the ancient Indictments were in the name 
of one man; thoſe of the later ſort are in the name of the Jury; and 
the former were only of a fame, the later of the fa. 
Miror. cap. 2. A third way of bringing criminal Controverfies unto Judgment, con- 
Sec. 23. cerned only ſuch matters as were of leſs conſequence; and theſe were in- 
Priſextment. troduced by way of Preſentment, in the name or behalf of the King, in 
| nature of a poſitive Accuſation of one for a Crime, firſt laid down gene- 
rally, and then aſſerted by a particular fact, in this manner: Ia, for 
our Sovereign Lord the King, That H. here is perjured, and hath bre- 
ken faith againſt the King; becauſe, whereas H. is or was Chancellor of 
the King, and was fworn that he would not ſell Right, or any remedial Writ 
to any one: yet upon the — day of --- &c. be fold to B. a Writ of Attaint, 
and would not grant the ſame under half a Mark. So as the difference 
between an Indiciment and Preſentment in thoſe days was only in the 
degree of the Crime for which the party delinquent was accuſed, and in 
the manner of concluſion of the Preſentment, which was without Aver- 
ment. 
| The laſt way of Trials concerns ſuch offences that exceed not the 
Miror, cap. 2. Nature of Treſpaſs done to a man's Perſon or his Goods; and this was by 
Sec. 24. way of Action, and it was to obtain recompence for Damage ſuſtain- 
ed. Now becauſe the former were called * Treſpaſſes, the Pro- 
ceſs was by attachment of the Perſon; who thereupon put in Bail, or 
| elſe his Perſon was ſecured by impriſonment till Trial, and ſatisfaction 
LI. Ethe'dr. made. But in the latter that concerned the reality, three Summons went 
7 forth firſt in the Hundred- Court; and if default were made, complaint 
Lindenbr thereof enſued in the County Court, and thence iſſued forth a Di/trin- 
tit. 36. gas; and if the Defendant ſtill perſiſted in declining his appearance, the 
Diſtreſs was forteited, and a Summons iſſued upon the Land. If then 
the Defendant would not appear, or upon appearance would not give 
Pledges to abide Judgment, his whole Land was ſeized for the benefit 
of the King, of the Lord of the Hundred, and of the Complainant, be- 
cauſe he had offended againſt all three. But if the party appeared in 
former times, he anſwered forthwith, and Judgment paſſed without 
delay, as hath been faid; unleſs in urgent cafes, where the matter was 
raw ; and then it was adjourned, and Pledges given by the Defendant 
LI. Edgar. c.. to the full value, after the cuſtom of the Athenians ; and if the De- 
fendant made Default at the day, his Pledges were forfeited. But in 
after-times, for better and more adviſed proceeding, the Defendant was 
admitted to his Eines; yet with a Proviſo, that no Eine ſhould be al- 
Miror. cap. 5. lowed for above Fifteen days; and this was the direction of King Al- 
yer. f. Fred. [But founded on the Laws of the Britons, vid. Ll. Hoeli.] 
Miror, cap. 3, In the anſwer of the Defendant, he either traverſed the matter in fact, 
vect. 16. or confeſſed and juſtified, or confeſſed and ſubmitted. The firſt put the 
matter to the judgment of the Freemen ; the ſecond to the judgment 
of the Judge; the third to the diſcretion of the Complainant, whereby the 
Defendant generally found mercy, and in cafe of Treſpaſs, rendred lets 
| damage. 
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damage. I find no footſteps in thoſe times of Dilatory Pleas, or Demur- 
rer, or other delays, unleſs in caſe of infancy ; for the Saxons knew no 
other age of ability to do or ſuffer, but the age above One and twenty 
years: and in A/fred's time a Judge ſuffered death for paſling Sentence of 
death upon one under that age. Albeit the Canoniſts had in thoſe days 


brought into cuſtom other ages of ability in matters concerning Marri- Linden. glofl. 


age ; although it may well be thought that it requireth no leſs maturity — cap. 5. 
to manage the affairs of a married life, than to diſcern the nature and dit- """" 
ference of manners, eſpecially in caſe of crimes, which are contrary to 

the very light of nature, 


C HAP. XXXVIL 


Of the ſeveral Manners of extraordinary Trial by Torture, 
Ordeale, Compurgators, and Battle. 


Vidence of the matter in fact, upon trial of Cauſes in the Saxon 
Judicatory, ſometimes conſiſted in the pregnant teſtimony of the 

Fact it ſelf, and ſometimes in the teſtimony of ſome Circumſtances. Torture, 
The firſt was an unqueſtionable ground of conviction ; the ſecond was 
too weak to command the Verdict, although ſometimes it perſuaded 
it; and therefore thoſe incompaſſionate times found out a trick of ex- 
torted confeſſion, by torture of the party, following the principles of 
paſſion therein, rather than ſober judgment ; for circumſtances are ſuf- 
ficient to irritate the hearts of thoſe that are paſſionate ; and where Jea- 
louſy is once entred, there's no place for ſparing, be the matter never 
ſo untrue, Yet I do not find any Law amongſt the Saxons to patronize 
this faſhion of conviction ; albeit it ſeemeth it was practiſed, for Alfred 
the King puniſhed one of his Judges with death for paſſing Sentence 
upon an extorted confeſſion by Torture before the Coroner. And poſſi- Miror. cap. ;. 
bly it might be gained from the Lacedemonians, although little to the ds. * 
praiſe of their Greek;/þ wiſdom in that particular; ſeeing that in all rea- 2 
ſon it muſt be ſuppoſed, that Fear and Grief will enforce Flattery upon 
the Tormentor, as well as Self- love draw forth Flattery to the Bene- 


Factor. 


A ſecond fort of Evidence was that of Ordeale, being alſo grounded ori. 
upon a pre-conceit or ſuſpicion ; the manner hereof was diverſe. The 
thing ſeemeth to be the birth of the Brain of ſome Churchman, who had 
read of the curſed Water. The firſt mention that I find thereof was at 
the Council of Mentz, and afterwards in the Council of Triers; but not an. 8:3. 
a footſtep thereof in this Kingdom till by Æthelſtan it was advanced in- fi. 2 
to the degree of a Law; after which time it continued in uſe well nigh Can. — 
three hundred years. A ſtrange monument of God's indulgency to an An. 928. 
ignorant Age thus turning extraordinary to ordinary, for the clearing 
of innocency ; and (which is no leſs wonderful) allowing in thoſe times 
unto men under nature ſuch a power over themſelves, as to adventure 
againſt nature. Doubtleſs that man or woman was of a daring ſpirit 
that firſt tried the trick, if he had not a miraculous faith in that pro- 
miſe, Cum ambulaveris per ignem, &c. and it ſhewed metal in them that 


followed the example, But the next age grew dull, and men being In. 43. 2. 


I 2 weary 
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weary of ſuch bane-toiches, the Clergy that cried it up, their ſucceſſors 
cried it down, and ſo devoured their own birth without any difficulty, o- 

Spicil. Selcen. ther than a bare injunction of a Kung, that had power to command only 
ſuch as would obey. 

Compurgators, But where fame was yet more light, and ſpringing rather from want 
of charity and miſapprehenſion, than promiſing circumſtances, men 
were wont to be contented with a vozer Dire, or the Oath of the part 

* 7h;; app:ars ſuſpected, and the concurrent teſtimony of other men“: The firſt atteſting 

” — iel“ his own — the other conteſting their Conſciences of the truth 

morg {be Bri- of the former te imony ; and therefore were, and ſtill are called Com- 

tons. purgators, Their number was more or leſs, and of greater or leſs value, 
according as the offence or the party ſuſpected was of greater or leſs con- 

LI. Edm. c. 16. cernment. This manner of trial was of ancient uſe, and both it and 
that of Ordeale under the directory of the Clergy ; yet this was the an- 

An. 647. Cienter by three hundred years, and firſt brought into this Nation by 
the Council at Bergbamſted under Bertwald Archbiſhop of Canterbury, 

LI. Canute, And it was performed ſometimes more ſolemnly by ſolemn receiving 

cap. 5. of the Euchariſt, eſpecially if the perſon ſuſpected was of the ſacred 
Function. 

Dathe. One manner of trial yet remains, which was uſed both in trial of 
matters of Crime and Title ; and it is the trial by Battle, which was in 
criminal matters with ſharp Weapons; but in fitulary matters with blunt 
Weapons. No Defendant could refuſe Battle offered, but ſuch as were 
too excellent, as the King; or too ſacred, as the Clergy; or too weak, 
as Women, Maimed Perſons, and Children; or too inſcient, as Ideots and 
Lunaticks; or too mean, as Villains. And as theſe were not neceſſitated 
to anſwer in Battle, ſo was no Freeman compelled to anſwer them by Bat- 

* cap. 2. gle. This way was an old way, as may appear by the concluſion of Ap- 

3 peals, and ſeemeth more ſatisfactory than that of Ordeale ; becauſe this 
reſted upon the Conſciences both of Appellant and Defendant ; whereas 
Ordeale reſted only upon the ſingle Conſcience of the Defendant, which 
oftentimes was rather hardy than innocent. And the continuance of this 
trial in title, even at this day, ſhews that men can away with this, and 
that there is not evil ſufficient in it to eradicate this weed, although it be 
kept under ground ; partly becauſe it is fatal, and partly becauſe both 
Scripture and Experience ſhews, that Right and Victory always do not 
concur, . 


CHAP. XXXVIIL 


Of the ordinary Manner of Trial amongſt the Saxons 
by Inqueſt “. | 


Iguf * laſt and moſt ordinary way of trial was by Witneſſes (upon 
traverſe of the matter in Fact) before the FJurors, and their votes 

thereupon: this made the Verdict, and it determined the matter in fact. 
In former time queſtionleſs it was a confuſed manner of trial, by Votes 
of the whole multitude; which made the Verdict hard to be diſcerned: 
But time taught them better advice, to bring the Voters to a certain 
number, according to the Grecian way, who determined controverſies 
by the ſuffrages of Four and thirty, or the major part of them. Ka 
B o 


Emmias, 


Note, This Manner of 17 appears among the Britons, LI. Hoeli. fparkm. 
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how the number came to be reduced to Twelve, I cannot conjectute, un- 
leſs in imitation of that rule of Compurgators, that ordinarily exceeded 
not that number. The firſt Law that defined this number, was that of 


Atbeldred, about three huudred years before the Conqueſt. In fingulis An. 675. 
Centuriis, &c. In Engliſh thus: In every Century or Hundred let there be Ll. Sax. Lamb. 


a Court ; and let twelve ancient Freemen, together with the Lord of the 
Hundred, be ſicorn that they will not condemn the Innocent, nor acquit the 


Guilty. And this was fo ſtrictly eyed, that A/fred * put one of his Judges Miror. cap. 5. 
to death for paſſing Sentence upon a Verdict corruptly obtained, upon Sect. 1. 


the votes of the Furors, whereof Three of the Twelve were in the Ne- 
gative. And the fame King put another of his Judges to death, for paſ- 
ting ſentence of death upon an Ignoramus returned by the Jury. And a 
third, for condemning a man upon an Inqueſt taken ex cio, whenas the 
Delinquent had not put himſelf upon their trial. 


But the Saxons were more careful of the credit and life of man, for Tu Juris. 


no man's life or credit reſted altogether upon the caſt of Twelve opini- 
ons : but firſt Twelve men enquired of the fame and ground thereof ; 
which if liked, rendred the party under the ſpot of delinquency, and 
meet to be looked upon as under the ſuſpicion of the Law, who formerly 
was but under the ſuſpicion of ſome particular man. And then was a 
ſecond enquiry of the fact, if the party traverſed the vote of Fame. In 
both which trials the Verdict grounded itſelf upon thoſe allegata and 
probata which were befote them. The firſt of theſe enquiries was be- 
fore the Coroner, who, even in theſe old days, had the view of Bloodſhed. 
The ſecond was had before the Judge of life and death: neither of which 
could legally indamage the party without the other, unleſs the Judge 
meaned to anſwer it with the peril of his own Perſon and Eſtate; as it 
befel in A/fred's time, when a Judge ſuffered death for paſſing Sentence 


upon the Coroner's only Record; unto which a Replication is allowed, as or. cap. g. 
the Book faith, And another Judge had the ſame meaſure for condemn- Scc. 1. 

ing one without Appeal or Indiftment foregoing. Where, by the way, Amor. cap. 2. 
I might note another difference between Appeals and Indictments in this; Sec. 11. 


that Appeals were and are the more ſpeedy Trials than Indictments, inaſ- 
much as the former were but one act, the latter two. 


And yet time and experience refined this way of trial into a more 37 fra, 
excellent condition: For the bloody times of the Saxons firſt age paſ- Limuæ. 


ſing over, and peace ariſing by degrees, they, together with the Bri- 
tons, began to intercommon, and about the Marches became a mixt 
people under a mixture of Government and Laws, as hath been already 
noted. Amongſt which one concerned their way of trial of matters 
in fact by a Fury mixt both of Britons and Saxons, which was ſettled 
by a Law made by Ztheldred. Viri ſint, &c. In Engliſh thus: Let 
there be twelve men underſtanding in the Law, fix of them Engliſh, and 


J Welch, and let them deal Fuſtice both to Engliſh and Welch. The Li. Ztheldred 
equity of this Law in future ages ſpread itſelf into all Trials of Fo- 4.3. Lamb, 


reigners in every place throughout this Iland. Unto ſuch as ſtum- 
ble at this conceit, becauſe they are ſaid to be ætate ſuperiores, and ju- 
re conſulti, I ſhall only note thus much; That it is not to be doubt- 
ed, but the work of Jurors required chief men both for experience and 
knowledge in the cuſtoms of thoſe times, to enable them to judge 
of the matter in fact; and upon whoſe judgment the Life and Death 
of the party reſted principally : And as probable it is, that thoſe Fu- 
rors, as they were then chief men, ſo they fate in the moſt _— 

place 


Note, Affred had many of his Laws from the Briten, vide Ares Life 


Peers, 


T1. Alvred. 
Concil. Brit. 


fol. 499. 


themſelves and their Eſtates. For though this courſe of trial was firſt 
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place of the Aſſembly or Court, and were Co-aſſeſſors with the Biſhop 
and Sheriff, who did ſerve but only to adviſe the reſt; and they, or 
one of them, to publiſh the Sentence which the Law predetermined. 
And this chief place the Jurors might have poſſeſſed at this day, as they 
do in Sweden, had the chief men holden the ſervice ſtill worthy of their 
attendance. 

But great men grew too great in their own eſteem for the ſervice of 
their Country, betaking themſelves to ſerve themſelves; and matters 
of higheſt employment were left to thoſe of the meaner condition ; who 
being in their own perſons of leſs admiration, were thought unmeet to 
fit in ſuch eminent places, and fo from the Bench deſcended to the Floor, 
as at this day, This diſſidiouſneſs of the greater ſort made one ſtep fur- 
ther to the full perfection of that manner of Trial both of the Per- 
ſons and Eſtates of the Engliſb, which hath been the envy of other 
Nations, and is called the trial per Pares, or by Peers. For the pride of 
the Danes (now growing into one people with the Saxons) not en- 
during ſuch fellowſhip with the mean Saxon freemen in this publick 
ſervice ; and the wiſe Saxon King eſpying the danger in betruſting the 
Lives and Eſtates of the pooreſt ſort unto the dictate of theſe ſuper- 
bient humours; and on — ac in proſtituting the nobler blood 
upon the vote of the inferiour rank of men, provided a third way, and 
by agreement between him and Gunthurne the Dane, ſettled the Law of 
Peers. Si miniſter regius, &c. If a Lord or à Baron be accuſed of Homi- 
cide, be ſhall be acquitted by Twelve Lords: but if of infericur rank, 
he ſhall be acquitted by Eleven of his Equals and one Lord. Thus God's pro- 
vidence diſpoſed of the pride of men, to be an inſtrument of its own 
reſtraint : For the great men, &er they were aware, hereby loſt one of 
the faireſt Flowers of their Garland, viz. the Fudicature, or rather the 
maſterſhip of the Life or Death of the meaner ſort ; and thereby a fair 
opportunity of containing them for ever under their awe. And no leſs 
remarkable was the benefit that redounded to this Nation hereby ; for 
had the great. men holden this power, as once they had it, it might 
ſoon have endangered the liberty of the Freemen, and thereby been de- 
ſtructive to the Fundamental Conſtitution of the Government of this 
Realm, which confiſteth in the juſt and equal participation of theſe Pri- 
vileges, wherein all are equally concerned. This was the trial wherein 
the people of this Nation were made happy above all other people, and 
whereby the Freemen, as they had the Legiſlative power, fo likewiſe had 
the Furidical; and thereby, next under God, an abſolute dominion over 


applied to matters of Crime, yet it ſoon alſo ſeized upon the Common- 
pleas, which for the moſt part was the work of main import in the Hun- 
dred Court ; and ſuitable hereunto are the preſcriptions which are extant 
in the Law-books of Cognizance of Pleas, and Writs of Aſjize, &c. from 
the times of the Saxons, as in that cafe of the Abbot of Bury amongſt 
others doth appear. 


SAXO N S. x 9 
CH A P. XXXIX. 
Of paſſing of Fudgment and Execution. 


FTER Verdict, Judgment paſſed according to the letter of the Law, 
or known Cuſtom ; in criminal matters, according to the greatneſs 

of the offence, either for death or loſs of Member. But if the circum- 
ſtances favoured the Delinquent, he was admitted to redemption of Life 
or Member, by Fine alſo ſettled by letter of the Law, and not left to the 
Judge's diſcretion, If the Crime reached only to ſhametul penance, ſuch L.Inz. e.: 3. Ac. 
as Pillory or Whipping, (the laſt whereof was inflicted only upon Bond- © Canut 
men) then might that Penance be reduced to a Ranſom (according to the 
grain of the offence) aſſeſſed in the preſence of the Judge by the Free- 
men, and entred upon the Roll, and the Eftreat of each Ranſom ſeveral- 
ly and apart ſent to the Sheriff. This Ranſom was paid uſually unto the 
King and Lord, and the party indamaged, or his friends, if the caſe fo 
required ; according to the old German rule, Pars mulctæ Regi vel civi- Ll. Inæ. eap. 22. 
tali, pars iffi qui vindicatur, vel propinguis ejus. This courſe opened Tacitus. 
indeed a way for Mercy; but, through corruption, a Flood-gate to 
Wickedneſs in the concluſion. Of Impriſonment there was little uſe in the 
eldeſt times; afterwards it was more uſed, not only to ſecure the per- 
ſon to come to trial of Law for miſcarriages paſt, but ſometimes to ſe- 
cure men againſt committing of future miſchief, eſpecially if it more 
concerned the publick. I find but little or no uſe thereof barely as a 
puniſhment, nor would their Anceſtors ſo puniſh their Bondmen : Vin- 
culis coercere rarum eſt. In caſe of Debt or Damage, the recovfgry there- 
of was in nature of elegit ; for the party wronged-either had the offen- 
der's goods to him delivered, or the value in money upon fale of the 
goods made by the Sheriff; and if that ſatisfied not, then the moiety of U. Eaw. 
the Lands was extended, and ſo by moieties ſo far as was poſſible, ſaluo 
contenemento ; and when all was gone, the Defendant's Arms (which were 
accounted as the Nether-milſtone, or ſtock of maintenance) were laſt LI. Alured. c. l. 
of all ſeized; and then the party was accounted undone, and caſt upon 
the charity of his friends for his ſuſtenance : but the perſon of the man 
was never impriſoned as a pledge for the debt, no not in the King's caſe. 
Alfred impriſoned one of his Judges for impriſoning a man in that caſe. xy;ror. cap. g. 
One puniſhment of death they had in caſes of crime, and that was by Sec. 1. 
hanging or ſtrangling; and where the crime was not fo great, ſometimes 
enſued loſs of member or mutilation, and in many ſuch caſes Excommuni- 
cation, pronounced indeed by the Clergy, but determined by the Law ; 
which in the firſt conception was framed in the womb of the Legiſlative Concil. Brit 
Power in Parliament, as may appear in many Laws there made ; nor was *.. 
there in thoſe times any queſtion made of the cognizance thereof, ſo 
long as the Clergy and Laity had charity enough to join in all pablick 
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NORMAN S. 
"I EAT XL 
Of the Penal Laws among} the Saxons. 


Aſſing the Courts and Manner of proceedings till Sentence, we are 
now come to the particular Laws that directed the Sentence; and 
firſt of thoſe that cancerned criminal offences. During the Saxons time 
the Commonwealth was in its minority, the Government tender, the 
Laws green, and ſubject to bend according to the blaſt of time and «cca- 
ſion, and according to the different diſpoſitions of Governours, Ages, 
and People: For though the Saxons were in name our firſt matter; yet not 
they only; but they having once made the breach open, and entred this 
Iſland, it became a common Sewer to the Excreſcenceof thoſe Eaſtern peoples, 
the Angles, Danes, Almains, and Goths, as their ſeveral Laws left with us 
in power do not obſcurely inform us; and amongſt all the reſt, the C 
were not the leaſt concerned herein : for the Saxon King determining 
what people ſhall be holden Denizens in this Kingdom, ſaith, That the 
Goths ought to be received and protected in this Kingdom, as feorn Bre- 
thren, Kinſmen, and proper Citizens of this Commorrcealth, Nor can any 
Nation upon earth ſhew ſo much of the ancient Gothique Law as this 
Iſland hath. Nevertheleſs in this mixture of people of ſeveral Nations, 
there being a ſuitable mixture of Laws; as the power of any one of theſe 
peoples changed, ſo likewiſe did their Laws change in power; and long it 
was cer a right temper of one uniform Law could be ſettled; yet in the 
interim, theſe ſhort remembrances left unconſumed by time I have ſub- 
joined, that it may appear their motions were excellent, though ſomewhat 
inconſtant in their practice. | 
Thoſe times were dark, and yet ſo far as any light appeared, the peo- 
ple were to be honoured for their reſolution in the defence thereof. For 
there was few of the MHumandments of the two Tables which they did 
not aſſert by Laws by them made, the third and tenth excepted ; which 
latter commands the inward man only, and whereot God hath the {ole 
cognizance. 

True it is that the firſt Commandment containeth much of the fame na- 
ture: yet ſomewhat is viſible, and that they bound: For whereas in 
thoſe times the Devil had ſuch power, as he did prevail with ſome (and 
thoſe it may be not a few) to renounce God, and deliver themſelves 
wholly to his own will ; they puniſhed this crime with baniſhment, as 
judging him unworthy their ſociety that would communicate with Devils. 


II. Sax. cap. C. Yet if the Delinquent had done any miſchief whereby dcath enſued, 


the party's puniſhment was death; yet might all be diſcharged by Ran- 
ſom, and good ſecurity for good behaviour for time to come. 


Di ſcond Con- For their worſhip of God, they were no leſs zealous in maintenance 


Ma » dA ment . 


of the manner; as their Forefathers liked not the uſe of Images or Pic- 
tures for adoration, neither did they : and though the Clergy in other 
matters led them much, yet in this they were alone for a long time: 
for though the Roman Church had the uſe of Images above three hun- 
dred years before Auftin's coming, yet could not that cuſtom faſten up- 
on the Saxons for the ſpace of above one hundred years after Auſtin's 
coming; notwithſtanding the endeavours of Charlemaiu, and Pope 

Conflan- 
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Conſtantine (by his baſtard-decree begotten upon the dream of the Biſhop 
ot Worceſter) that ſaw the Virgin Mary's picture brought him in his ſleep 

by her ſelf, and with a command from her, That it ſhould be ſet up in the 

Church and worſhipped : ] ſay, it could not faſten any conſtant practice of concil. Brit 
1dol-worſhip, nor ever wreſt a Law from the Wittagenmote to countenance 218. 

the ſame ; but rather on the contrary, they ſtill preſerved the memorial 

of the ſecond Commandment in the Decalogue, even then when as the Ro- 

maniſts had expunged the ſame out of the number: and they enforced Concil. Brit. 
the ſame by a Law of their own making, fo far as their Clergy, or Re- 1 
verence they bear to Rome, would allow. | TR 

It hath been formerly obſerved, that the Saxons took no note of the vice Th third Con- 
of profane fwearing and curſing; which crime (if it were in uſe, as it can- — 
not be otherwiſe conceited but it was) as the times then were, mult lie 
upon the Clergymens account for their neglect of teaching the point; or 
upon the general ignorance of thoſe times, which underſtood not the 
Commandment nor the Scripture : For we find no Canon againſt it, nor 
ſcarce any DoCtrine concerning it, but only in caſe of falſe fewearing, till 
Anſelm's time. True it is, that Chry/o/tom ſeemeth zealous againſt all 
ſwearing ; but that was his perſonal goodneſs, which for aught appeareth 
died with him. And Anſelm contending againſt fearing by the Creatures, | 
and idle fiwearing, renders his grounds in ſuch manner, as it may be well 3 WP 
conceived he underſtood not the main, ; 

I am the rather induced to conceive charitably of thoſe times, in re- The fourth 
gard of their exceeding zeal for the honour of the Lord's day; which CνDαe. 
ſheweth, that ſo far as their knowledge would maintain them, they had 

zeal to make it into action. They began this day doubtleſs as other days, 
according to the cuſtom of their Forefathers in Germany, Nox ducere diem Tacitus. 
videtur, And becauſe they would not allow their ſecular affairs to trench 
too nigh that day's devotion, they made the Lord's-day to begin on Satur- 
day at three of the clock in the afternoon, and to continue till Monday 
morning. No paſtime, no not their beloved ſport of Hunting, was al- Concil. Brit. 
lowed during all that while; nor no works were to be done, but ſuch ag#5' 40. 
concerned the Worſhip of God: and thoſe Laws they bound with penalty 
of Fine, if the Delinquent were a Freeman; if he were a bond-ſervant, he 
was to be whipped 4. Nor were theſe the Laws of one King or Age only, Ibid. 268, 377, 
but of the whole current of the Saxon Government; and may (although f7; $*% $46 
dark times they were) yet put us in theſe days of light to the bluſh, to * 
enter into compariſon with them for their Devotion. 

In their Converſation with men, the Saxons ſeemed yet more ſtrict: 7. Com- 
and being a people of a publick ſpirit, they preferred the good of their 
Country above all; accounting Treachery againſt it, or neglect thereof in 
time of danger, to be a Crime of the greateſt concernment, and to be pu- 
niſhed in the higheſt degree, Proditores, & transfugas arboribus ſuſpendunt. Tacitus. 
Other Treaſon than this, no not againſt Kings, did they then acknowledge ab. 
any; and therefore the form of the Indictment for contriving the death of 
their King, concluded only Felonice, as may appear in that form of an In- Miror. cap. 2. 
dictment tor an offence of that nature intended and plotted againſt Edmond 11. 
the Saxon King: Whenas for the plotting againſt Alliance, though of com- 
mon and inferiour nature, the Indi#ment concluded Felonice & Proditorie. Miror. cap. 2. 
And whereas the penalty, in caſe of Treachery againſt the Country, wasdeath, *© 13. 
and forfeiture of the whole Eſtate, both real and perſonal : In Treachery a- 
gainſt the King, it was only loſs of life, and of the perſonal Eſtate, L. Edu e. 48. 
And therefore it may ſeem that Majeſty had not yet arrived at its full =_ 

K growth; 
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=_ or elſe that the greateſt meaſure thereof reſted in the body 
ill. 

The Sixth Com- If in any thing the Saxons were indulgent, it was in matters of Blood, 

mundment. for they were a warlike people, and looked upon it as under the regiment 

of valour; and therefore it was puniſhed only with ine, according to the 

Man-ſarghter. old rule, Luitur homicidium certo armentorum & pecorum numero. So as 

even in Germany they had learned a trick to ſet a price upon that crime; 

and this they afterward called Manbotta wera wirgilda wita, and laſhlight : 

and, which was worſe, they countenanced that which in after-ages was 

Sax, Lamb. called deadly feud; and fo under colour of puniſhing Murder with re- 

fol. 17, 18. venge, they added blood to blood. But as times grew more tame, and 

inclining to Civility or Religion, the cry of Blood was more hideous; and 

_ cap. 5-. this urged on the Law of Appeals, and fo private revenge became under 

Ll. Alures, the power of the Law, which puniſhed death with death, favouring of - 

Sax. prælace ſuch a King as Alfred was, who firſt taught the Scriptures to ſpeak in the 

you. dialect of our own Laws; like the Rubrick amongſt the Canons, bringing 

therewith both ſtrength and beauty: yet they had degrees of Cd. ed, 

and made a difference in the puniſhment ; for ſome ſprung from ſudden 

pallion, but other was forethought and purpoſed ; which laſt they called 

Gloſar.p.4. Abere Murther, or Murther by foreplot or treachery; and this was made 

Jl. Canut. rzullo pretio emendabile ; and yet towards the times of the Danes, devoti- 

| hes on grew of ſo high a dye, that a Sanctuary could repreſent any bloodſhed 

| more allowable, if not acceptable, under the golden colour of recom- 

pence made to the King, the Lord of the party ſlain, and the parties 

friends, for the loſs of a Subject, a Tenant, and a Friend, according to that 

T acitus, of their forefathers, recepitque ſatisfattionem univerſa domus. It would 

be too tedious to recite all the particular Laws, with their changes, and 

therefore they ſhall; be left to the view in the ſeveral Laws of Alfred, Ed- 

mond, Canutus, and Edward, the Saxon Kings. Yet one cuſtom firſt begun 

Frelifire. by the Danes, I cannot omit: That if a man were found ſlain, whole pa- 

Stamf. lib 1. rents or friends were unknown, by common intendment he was pre- 


Micor. cap. 1. ſumed to be a Dane; and then if the delinquent were not taken, nor fled 
Sec. 13. to Sanctuary, nor known where he is, the whole Hundred was amerced for 


Braton lid. 5. the eſcape ; but if the party ſlain were known to be of Engliſh Parents, 

Breach of fad, it was otherwiſe, This cuſtom laſted long after the Normans time, the 

Dane being only changed into the Norman, and was called Exgliſbire. 

Batteries, Batteries, Maimes, Impriſonments, and other breaches of peace, were pu- 

Maimes. niſhed by Fine, which they called Fightwitt, Grithbrece, or Frithbreck; 

impriſonment. and the Delinquent ordinarily put in ſureties for the peace for future time. 

Alured. præf. The fine was increaſed by the number of Delinquents joining in the fact: 

Lam. 17. for if ſeven joined, it was a Rzef, and the Fine was then called Flothbote. 

If the number were five times ſo many, viz. thirty and five, then it was 

a Rebellion or War. Secondly, the fine was increaſed by the time or ſea- 

ſon of the fact, as in Lent, or while the Army was in the field; becauſe, 

in the firſt caſe, the holy time was prophaned; in the ſecond, theCountry 

was more endangered, when the ſtrength was abroad and the Army might 

LI. Ed. c. 31. be diſcouraged at the news of the diſturbance at home. And therefore 

II Sax. c2- 36. the Saxons puniſhed this with death, or fine ſuitable, Thirdly, the fine 

The ſoventh was the greater in caſe of the excellency of the place, where it was holy 
Commandment: ground, or in the preſence of great perſons, ſuch as the King or Biſhop, 

—— FY Adultery among the old Germans was holden a crime of a high nature; 

Concil, Brit. the penalty of the woman that committed that crime was death: I find 

558. not what became of the man. In latter times of the Saxons it grew leſs 


penal, 
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nal, and more common. By Alfred's Law it was finable, and the fine Ll. Canut. 50. 
called Legierwit. By Canutus the man was fined or baniſhed, the woman 14 
to loſe her noſe, ears, and her portion. Iuceſt was more penal ta the man L. Sax. 48. 
than Adultery, and yet it touched not his lite. * 

Robbery amongſt the Lacedemonians was accounted but a trick of youth, 2 Cen. 
the Athenians thoughts were more ſevere. The Germans likewiſe differed Lind. I. an 
in their cenſures concerning it; the Saxons puniſhed it with death, but & Sax. © 
the Angles with fine only ; yet Ina the King made it mortal, and Canutus — . 
followed him therein; and Edward the Confeſſor limited that puniſj- 
ment to thefts of twelve pence in value, or above. Burning of woods was Burning of 
finable by Inas Law ; but Burglary was Felony. In King Edmund's time , 
only the Danes made it finable; poſſibly being guilty in their own Con- Li Eq: cap. 6. 
ſciences of their own propenſity to rapine and plunderings. This privi- L. Canas. p 59, 
lege of the dwelling-houſe was anciently called Hamſota, or Hamoken, 
or Hamſokne. Treſpaſſes committed upon ground were all comprehended I. 
under the general name of Ederbrece, or hedge-breaking ; and the penalty 
was not only the damage to the party, but alſo fine to the King upon 
Action, which in theſe days paſſeth under the name of Qyare clauſum fre- Ll. Sax. ca. 36. 

it, according to the words of the Writ, The damages were more or 
ſel, according to the time or ſeaſon when it was done: for if when the 
Army was abroad, the damages were doubled; and in like manner, if 
done in Lent time. If the treſpaſs was done by a Beaſt, the owner muſt Ll. Inz. 5.6. 
pay the damages; but if it were occaſioned through the complainant's * 
default (as through his gap) no damages were paid. The conſtant fine 
to the King in all ſuch treſpaſſes, was by Alfred Law ſet at five ſhillings. Ll. Sax. c. 36. 
Other Actions alſo were then uſed, as touching damage done to Goods, and 
Actions upon the caſe: for in Alfred's time the Plaintiff recovered not 
only damages for treſpaſſes done to Poſſeſſions and Goods, but alſo coſts 
for injuries in point of ſcandal and defamation, in caſe the complainant Miror. p. zor, 
ſpecially declareth that he is thereby diſabled, or indamaged in his prefer- 
ment, and maketh proof of the ſame ; ſuitable unto the forms of our 
pleadings at this day, which conclude with per quad, &c. or & deterio- 
ratus eſt, &c. 

The Saxons were utter enemies to Perjury ; they puniſhed it with eter- . Ninth 

nal diſcredit of teſtimony ; and ſometimes with baniſhment, or with emen. 
grievous fines to the King, and mul#7s to the Judge. For that difference LI. Ethel. 
I find obſerved in thoſe days between fines and mulcts, albeit the more an- 
cient times uſed them for one and the fame ; for ſo the Hiſtorian pars Ll. Canut. c. 5. 
nulctæ Regi. In all theſe matters where any intereſt was veſted in the Pe. n 
Crown, the King had the prerogative of pardon“; yet always the recom- 11. Law. c. 18. 
pence to the party was ſaved; beſides the ſecurity of the good behaviour 
for time to come, as the caſe required. 


* The King could pardon Crimes only guoad himſelf. Vid LI. Alvredi in Lambard, fol. 19, 
and Wilkins, — 28, and 32. ne 5 f * * 
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CH AP. XLI. 
Of the Laws of Property, of Lands and Goods, and their 


manner of Conveyance. 


neral rule or Law of eye for eye, tooth for tooth, &c. it now remains 
as lightly to glance at a few generals concerning the ſettling and property 
of poſſeſſions in point of Title; concerning which, although it be true 
that the Conquerors of this part of the Iſle were a body aggregate of ma- 
ny Nations or peoples, and ſo divers cuſtoms muſt neceſſarily ſettle 
by common intendment in ſeveral places, according as they choſe 
their habitation : yet the general cuſtom of the Germans, as touchin 
deſcent of inheritance, was to the eldeſt “ Son. For Tacitus ſpeaking of the 
German Cavalry, faith, That the Horſe of the party dead went not to the el. 
deſt Son, ut cetera, but to the moſt valiant man amongſt them of that Linage; 
which words ut cetera do plainly intimate, that other matters of profit 
paſſed to the eldeſt Son in point of deſcent. Nor can I conceive how men 
ſhould be induced to conceit, that the cuſtom of Gavelkind was the anci- 
ent general cuſtom of the Germans. It is true, the words of the ſame 
. Hiſtorian have miſled ſome ; the words are, Hæredes tamen & ſucceſſores 
cuique liberi; theſe taken collectively, I grant may import ſomewhat 
tending that way; but they may as properly be taken disjunctively, that 
the Children inherit by courſe; and if none ſuch were, then the Brothers; 
if they failed, then uncles. And it is not only evident, that in thepublick 
Succeſſion to the Crown they had an eye this way, but in the deſcent of 
private and particular eſtates, as by many inſtances out of thoſe old Hi- 
ſtories may appear; and had any other cuſtom been general, Alfred's rule 
by Mofes's Law had never ſucceeded; nor could that other cuſtom hold out 
againſt the conſtant deſire of the Saxons to perpetuate their Families in 
greatneſs and honour : all which, beſides the expreſs Laws ſet forth in the 
Codes, are in my conceit ſufficient to induce an Hiſtorical Faith, That the 
general courſe of _ was to the eldeſt Sons, and not to all jointly, Ne- 
vertheleſs out of this Eſtate of Inheritance, divers particular eſtates were 
created, as well by common cuſtom, as by the eſpecial act of the owner 
of ſuch an eſtate. Such of them as were wrought by cuſtom, was occa- 
ſioned from Marriage, whereby if the man was ſettled of ſuch eſtate 
as formerly hath been recited, and died, his Wife ſurviving, by ancient 
cuſtom ſhe had her Dower, or third part of ſuch eſtate of inheritance. This 
cuſtom, though ancient, yet was not originally from the Germans, but 
from the Latins, who uſed to give Dower with the man, and receive 
Portion with the woman. But the Germans learned from the Greeks 
otherwiſe; for the Laws both of Soon and Lycurgus forbad the latter, leſt 
Marriages ſhould be made for reward, and not grounded upon affection ; 
which, as they conceived, would be a means to maintain the ſtrength ot 
mankind in generation. And therefore Tacitus noteth this by way of 
Antitheſis, Dotem non uxor marito, ſed uxori maritus offert. The Dower 
that was given in the firſt times was Goods ; and theſe were utenſils tor 
War. And the Wife many times returned to the man tokens of her love, 


in the ſame kind, and not as gages of future maintenance, unleſs we ſhall 
x account 


# H Us paſſing over ſome tops of Saxon Penal Laws, beſides the ge- 
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account War their proper calling from whence their livelihood iſſued. 

Succeeding times growing more calm, changed the cuſtom of fighting 

into irading, and taught them to prefer the Stock gotten by commerce, 

before that of War; and ſo the Dower was changed. This courſe conti- 

nued all the Saxons time, for aught I can find; for not much above three- 

ſcore years before the Conqueſt, it was by a publick Law confirmed, LI. Sax. Lamb. 
that the Bridegroom before Marriage ſhould ſet forth that portion of * fol. 76. 
Goods that ſhould be his Wife's; and theſe were ever afterward holden qc 
her own proper Goods. But if no ſuch proviſion was made before Mar- 

riage, then the Law or Cuſtom gave the Wife half her Husband's Goods, 

if the outlived him; and if there were Children, then the whole eſtate in 

Goods, to provide for herſelf and them, until ſhe took a ſecond Husband: 

but it the Husband ſuffered death as a Malefactor, the Wife was to 

have but one third part. I find no footſteps of Dower in Lands until El. Sax. Lamb. 
the Normans time ; who were alſo as well owners of the Wite's perſonal n 115 bs 
eſtate, as of their perſons, and before which time the Saxon Wives in . 
divers regards were more abſolute and independent; I ſay not more hap- 

py, becauſe they were never one with their Husbands, nor were they 


| ever under the Law of free-pledge, as Wives; nor was the Husband his 


Wife's pledge as he was her Huſband, although as a Maſter he was free 
pledge tor his ſervants : for the Law was, that in caſe the Huſband carried LI. Ed. Lamb, 
his Wife away into another Lordſhip, as he muſt give pledges that his P. 7. 
Wife ſhall have no wrong, ſo ſhe muſt give pledge by her friends that ſhe 
ſhall dono wrong ; and ſhe paſſed therefore as an appurtenant to her Huſ- 
band, rather than one in unity with him ; and her eſtate or portion was 
rather appurtenant to her than him : for if ſhe failed in her good carriage 
to her Huſband, ſhe was to make amends out of her own Eſtate to her 
Huſband ; and if her eſtate ſufficed not, then her pledges were to fatisfy 
her Huſband. Nevertheleſs what failed in the relation of the Woman to LI. Sax. 50, 
the Man, was ſupplied in the relation of the Man to the Woman; for, be- Reg 22. 
ſides the reſpect the Men bare to the Women, as their Wives, they honou- 
red them as German Women, that admired valour in all, idolized it in 
their Huſbands, and ſhared in it themſelves; and upon occaſion merited 
thereby not only to be companions in honour, but triumphers above 
Men, yea their Commanders and Governours. Nor was this the original 
trick of the rude and uncompt Germans, or barbarous Britons, but of the 
wiſe Greeks, and received (as may be ſuppoſed) from the Lacedemoni- 
ans, upon as good ground as the Wife of Leonidas the Lacedemonian 
King rendred ; who being asked wwhy the Lacedemonian Women ruled 
their Husbands : It is true, ſaid ſhe, for we only know how to obey our 
Husbands. A ſecond particular eſtate, which the Law derived out of 
the inheritance, was advancement to the Huſband ; for the Saxons 
were not ſo ſtupid as to refuſe favour proffered : and therefore they made 
a Law of Counter-tenure to that of Dower, which we commonly call 
tenure by the courteſy of England; which was but a perquiſite of the Wife's ce of 
eſtate given to the Huſband, in caſe he over-lived his Wife, and had iſſue 5"8/and. 
by her born alive. The name was probably given by the Normans, who 
as it ſeemeth had no ſuch cuſtom; and therefore they gave it the name 
from the Engliſh (albeit ſince that time Scotland hath alſo allowed it U. Alm.tit.gz. | 
amongſt them) who might probably bring it into this Kingdom or >4*nt*. cod. 
Country amongſt the mingled people : for this Cuſtom or Law 
is found amongſt the ancient Almain Laws; differing only from 
the Law this day in the evidence of the title, which now ariſeth 
4 upon 
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upon the birth of the Child heard to cry; whenas in thoſe days the title 
veſted not unleſs the Child opened his eyes, ut poſit videre culmen domus, 
& quatuor parietes, which toucheth not only the opening of the eye, but 
alſo the rowling of it about. [This excluded Ideots.] 

Eſtates that were derived out of the Eſtate of an Inheritance by the 
act of the party, either were ſuch as concerned the whole Inheritance, or 
part thereof. That which concerned the whole Inheritance, was nothing 

baut a parcelling of it out according to the will of the giver ; and this was 
hate tail. afterwards called Eftate Tail; which paſſed alſo amongſt ſome places by 
LI. Ang tit. 6. way of cuſtom, as amongſt the Angles it was a Law that the Inheri- 
Lindenbr. tance ſhould paſs unto the Iſſue-males on the Father's fide until the fifth 
generation, before any title could accrue to the Iſſue female; and then, ac. 

cording to their Proverb, it went from the Lance to the Spindle, But the 

Danes poſſibly might prevent this in the continuance thereof; for they 

L. Sax. tit. 7, brought along Wh them that which was formerly the Saxon cuſtom, 


— 8 which carried the Inheritance unto the Daughters, upon the failing of 
COTE t. the Iſſue Male, as in the example of Cenedritha Daughter to Cenulphus, 


amongſt multitudes of others may appear, But where Lands were 
Ll Alured. conveyed by writing or act of the party, it was a Maxim, That the 
Sax. c.. Will of the Conveyor ſhould be flrifly obſerved : nor could any one that 
came in by virtue of ſuch Writing ever alien the Land to croſs the cur- 
rent of the original Conveyance. The entailing of Eftates therefore was 
Plo. com. 251. Very ancient, although by corrupt cuſtom it was deluded, as the Lord 
Dier in his argument of the L. Berkle's Caſe obſerveth. 
Another cuſtom of Inheritance was catcht I know not how, it's cal- 
Porough- led Borough-Engliſh, and by the name may ſeem to be brought in by 
* ſome Cynical odd Angle that meant to croſs the World, and yet in a 
way not contrary to all reaſon : for where nature affords leaſt help, the 
wiſdom of men hath ufed to be moſt careful of ſupply ; and thus the 
youngeſt became preferred before the elder in the courfe of deſcent 
of Inheritance, according to this cuſtom, There is no further monu- 
ment of the antiquity hereof that I have met with, than the name it 
ſelf, which importeth that it ſprang up whiles as yet the names of An- 
ges and Saxons held in common cognizance ; and might ariſe firſt 
from the grant of the Lords to their Tenants, and ſo by continuance be- 
come uſual. And by this means alſo might ariſe the cuſtom of Copy-holds 
of this nature ſo frequent, eſpecially in thoſe Eaſtern parts of this Iſland 
where the Angles ſettled, and from whom that part had the name of the 
Eaſi-Angles. 
Another cuſtom of deſcent remaineth, and that is to all the Children 
Gavel-kind, collectively, and it is called Gavel-&rnd, or Gave- all kind: and by the ve- 
„LI. Hoeli, and ry name ſeemeth at the firſt to ariſe rather from the * donation of the 
Taylor's Ca. Parent or other Anceſtor, contrary to common cuſtom, than by com- 
vel- Kind. . f 
mon Law; otherwiſe no need had been of an eſpecial name. In the 
Original it ſeems it equally concerned all, both Sons and Daughters, as 
| Parceners ; and for want of ſuch, the Brothers and Siſters. It ſeemeth 
Stephan. Dan. to be firſt the Law of the Goths or Futes Þ ; for it remaineth in uſe in theſe 
Bareus Sue. parts of the Eaſtern Countries. But in latter times this eſtate was alſo 
tailed, or cut out ſometimes to the Sons and Daughters ſeverally ; that 
is, the Sons or Brothers to have two parts, and the Daughters or Siſters 
one part: other times to all the Sons, and for want of ſuch, to all the 
Daughters. And thus theſe courſes of eſtates paſſed over Seas to the 
Southern part of this Iſland, where that people moft ſettled, in a double 
| ſtream z 


{ 'Tis evident this was an old Law among the Briters and 1757, 
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ſtream ; the firſt from the Athenians, that loved the ſtatelineſs of their 
Families; the other from the Lacedemonians, who deſired rather the con- Emmivs. Gree. = 
tinuance of their Families than their greatneſs. | 

The manner of conveying of Eſtates between party and party, — 
either by act of the party executed in his life-time, or after his death, >? 
Such as were executed in the life-time of the owner, and were ſuch as 
for the moſt part were in matters of great moment, were Eſtates paſ- 
ſing by deed of Conveyance in writing: And for this way the Saxons | 
were beholden to the Latins 3 taught — that — both for , or rather the 
form and language. And Alfred enforced it by a particular Law, viz, Pfitens, 
That all cl as bold Lands by Deed in Writing ſhould hold them ac- PIO 
cording to the intent thereof, and not alien the Jame contrary thereunto, 
the intent thereof being proved by Witneſſes. The nature of the Con- 

ances in theſe ancient times may appear by a Deed of one of the 
Kings of this Iſland about 400 years before the Conqueſt, whereby he 
granted Four Plough-lands in the Iſle of Manet, unto an Abbeſs ; where- 
in, inſtead of that which we now call the habendum, the words are con- Habendum. 
tulimus poſſidendum, &c. and after that followeth the uſes of the Deed, U. 
tuo uſui, &c. and then concludes with a Warranty, in theſe words, tu vero Warrant. 
ſucceſſoreſque tui defendant in perpetuum, * mage me heredeſque meos contra 
hanc chartulam aliquando eſe venturos : the effect of which laſt clauſe 
may appear by the Law of the fale of Goods, which in thoſe times was, 
that if the ſale of Goods warranted did not hold, the loſs ſhould light up- Li. Inz.c. 74 
on the ſellers. The Deeds were uſually ſubſcribed with the name of him - SAS 
that matle the Conveyance, or paſſed the Eſtate ; and if he could not Signed, TY 
write his name (as it befel often) then- the Deed was under-figned with 
his mark : For Withered King of Kent uſed the ſign of the Croſs in ſub- 
ſcribing his Grants, pro ignorantia literarum. They uſed alſo in thoſe days Sealed. = 
to ſeal * their Deeds; for ſo much the concluſion of King Inas Charter cot. Brit 
to the Abbey of Glaſtenbury importeth, in words to this effect in Engliſh ; 9 
IIna the King, do confirm this Grant and Liberty, by ſubſcription of my own 
hand, and under the ſeal of the holy Croſs. True it is, Ingulpbus tells us that 
Seals to Deeds were of Norman original ; I believe his intent is concern- 
ing Seals of Wax annexed or affixed unto Deeds. Laſtly, in thoſe days 
alſo they uſed to atteſt their Deeds, by ſubſcribing the names of ſuch as #7»y/:.. 
were preſent ; who being of greater or meaner rank, rendred the credit 
of the Deed accordingly more or leſs valuable: and upon this ground did 
the acknowledging or proving of Deeds before the King, Biſhop, County, Aire. 
or Hundred, farſt ariſe. ledgment. 
That was the Roman faſhion ; but the more ancient German way of 
Conveyance was by Livery and Seiſin, as moſt ſuitable to their ignorance, Livery and 
who had Learning in as flight account as the Lacedemonians had, and &/": 
cared for no more than would ſerve the turn of natural neceflity. A 
property they had both in Lands and Goods ; and where that reſteth, no 
man can deny them the natural way of giving and receiving by delivery. 
_ therefore though matters of ordinary uſe age come — the ob- 

ervation of ſtory, and this petty ceremony might we ub 
lentio ; yet we — not — left deſtitute of S8 
in antiquity, For Ætbbald the Mercian King, above eight hundred years Concil. Brit. 
ago, gave the Monaſtery of Cuthan, with all the Lands thereunto apper- 319. 
taining, to Chrit-Church in Canterbury; and for the confirmation e. 
of, commanded a clod of earth with all the Writings to be laid upon the 
Altar. Another monument hereof more ancient by the ſpace of above Concil. Brit. 

. , an 192. 
® That the Britons uſed Seal; appears in LI. Hoeli, and no doubt the Saxons alſo did ſcon after 
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an hundred years we find in that Grant of Withered King of Kent, of 

four Plough-lands in the Iſle of Thanet, the latter part whereof this Clauſe 

concludes thus: Ad cujus cumulum affirmations, ceſpitem hujus ſupradictæ 
terre ſuper ſanctum 4 Poſur. | 

Every man had liberty to execute the Law of his Inheritance in his 

life-time ; but ſome were ſurprized with ſudden occaſions, and unexpect- 

ed iſſues and ends; and in ſuch caſes they did what they could to de- 

Laft Will, .clare their intents by 44 Will; which by common intendment being in 

„III. Cnuti, c. Writing, hath occaſioned ſome to think that the Saxons in their original 

68. in Wilkins, had no uſe thereof, being, as they conceived, fo illiterate as not to have 

i.» the uſe of writing “. But the Character remaining to this day evinceth 

ryn. Pap 8 N 

uſurp. 3 Tom. the contrary ; nor can thoſe words of Tacitus, Et nullum eft teſtamentum, 

OTE in any rational way be expounded in this ſenſe, if we conſider the Con- 

text, which runneth thus: Hæredes & fucceſſores cuigue liberi, & nullum 

eft teſtamentum. Which in my opinion ſounds in this ſenſe : The Heirs 

and Succeſſors to every one are his Children, and there is no teſtamentary 

power to diſberit or alter the courſe of Deſcent, which by Cuſtom or Law is 

ſettled. Otherwiſe to deny them the uſe of all teſtamentary power, was 


a matter quite abhorring the cuſtom of all the Grecians, from whom they 


M. welm. learned all that they had. Nevertheleſs the Saxons had not been long 


An. 817. acquainted with the Romani/ts, but they had gotten that trick of theirs 
Maimib. gf. alſo of diſheriting by Jaft Will, as by the teſtament of Æthelwolf, and 
eg. I. 2. c. 2. R - egy 
others of the like nature, in Hiſtories may appear. 

Cad.. The Conveyances formerly mentioned concerned Lands and Geods ; 
but if no ſuch diſpoſal of Goods were, the ancient German cuſtom car- 
ried them after the death of the anceſtor promiſcuouſly, or rather in com- 
mon to all the Children; but in ſucceeding times, the one half by the 
Law of Edmond paſſed to the relict of the party. deceaſed, by force 
of contract rather than courſe of deſcent. After him Edward the Con- 
feſſor, recollecting the Laws, declared that in caſe any one died inteſtate, 
the Children ſhould equally divide the Goods ; which I 4 to be underſtood 
with a ſalvo of the Wife's Dower or Portion. As yet therefore the Ordina- 
ries have nothing to do with the Adminiſtration, for Goods paſſed by de- 
ſcent as well as Lands; and upon this cuſtom the Writ de rationabili parte 
bonorum was grounded at the Common-Law, as well for the Children as 


F. N. Br. 122. the Wife's part, according as by the body of the Writ may appear. 


CHAP. XIII. 


® Sec LI. Hoeli Of times of Lau, and Lacancy *. 
& LI. Sax. Wil- 


kins, 131, 260, 
261, 290, Kc. CAUCH like, as hath been ſhewed, was the courſe of Government in thoſe 
darker times; nor did the fundamentals alter either by the diverſity 
and mixture of people of ſeveral Nations in the firſt entrance, nor from 
the Danes or Normans in their ſurvenue: not only becauſe in their origi- 
nal they all breathed one air of the Laws and Government of Greece, but 
alſo they were no other than common dictates of nature refined by wiſe 
men, which challenge a kind of awe in the ſenſe of the moſt bar ba- 
rous. I had almoſt forgot one circumſtance, which tended much to the 
honour of all the reſt, that is, their ſpeedy execution of Fu/tice ; for 
they admitted no delays, till upon experience they found that by ſtaying a 
| little 
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little longer they had done the ſooner : and this brought forth particular 
times of exemption, as that of Infancy and Child-bearing, in caſe of an- „ 
ſwering to criminal Accuſations. But more eſpecially in caſe of regard of * 
holineſs of the time: as that of the Lord's day, Saints days, Faſts, Ember Ul. Sax. cap. 10. 
days; for even thoſe days were had in much honour. Nor only days, _ — 
but /eaſons; as from Advent to the Octaves of Epiphany ; from Septuage-" 
fima till Fifteen days after Eafter, (as by the Laws of the Confeſſot) till 
Eight days after Eaſter; and from Aſcenfion to the Eighth day after 
Pentecoſt. And though as Kings and Times did change, ſo theſe ſea- 
ſons might be diverſly cut out, as the Laws of 2 Atbelſtan, E- 
theldred, Edgar, Canutus, and Edward, do manifeſt; yet all agree in 
the ſeaſon of the year, and that ſome were more fit for holy obſervation 
than others. And thus by the devotion of Princes, and power of the 
Clergy, the four Terms of the year were cut out for courſe of Law in 
the King's Court, the reſt of the year being left vacant for the exerciſe 
and maintenance of Huſbandry, and particular callings and imploy- 
ments; ſaving that even in thoſe times the Courts of the County and 
Hundred held their ancient and conſtant courſe. Laſt of all, and as a Miror. cap. 4. 
binding Law unto all, it was provided that falſe Judges ſhould give ſa- 
tisfaction to the party wronged by them, and (as the caſe required) to 
forfeit the reſidue to the King; to be diſabled for ever for place of judi- 
cature, and their Lives left to the King's mercy. 


C HAP. XLIII. 
An Epilogue to the Saxon Government. 


ND thus far of the joints of the Saxon Government in their Per- 

ſons, Precinct, Courts, Cauſes, and Laws; wherein as the diſtance 

will permit, and according to my capacity, I have endeavoured to re- 
freſh the Image of the Saxon Commonwealth, the more curious linea- 
ments being now disfigured by time. Afar off it ſeems a Monarchy, 
but in approach diſcovers more of a Democracy ; and if the temper of 
a body may appear by the prevailing humour towards age, that Go- 
vernment did {till appear more prevalent in all aſſaults both of time 
and change. The firſt great change it felt was from the Danes that ſtor- 
med them, and ſhewed therein much of the wrath both of God and 
Man. And yet it trenched not upon the fundamental Laws of the peo- 
ple's Liberty. The worſt effect it had was upon the Church, in the decay 
of the power of Religion and the Worſhip of God. For after much toil 
and loſs both of ſweat and blood, the Danes (finding that little was 
to be gotten by blows but blows, and that the Clergy at the leaſt was 
the fidewind in the courſe of all affairs) laid afide their Paganiſm, and 
joined with the Clergy : and as their Converts and Pupils, gained not 
only their quiet refidence, but by the favour of the Clergy to make 
trial of the Throne ; and therein ſerved the Clergy ſo well, as they 
brought the people to a perfect Idolatry, with times, places, and perſons 
and ſubjection of their Eſtates to Church-Tributes. And as at Tennis, 
the Dane and Biſhop ſerved each other with the fond Country-man, that 
whether Lord Dane or Lord Biſhop was the greater burthen, is hard to be 
L deter- 


70 


NOR MANS. 


determined, Thus became ambitious Prelacy in its full glory, and the 
poor Church of Chriſt clouded in darkneſs, and little hold left for reco- 


very, but only by the liberty of the Saxon Freemen, which the Danes 


could never conquer ; not for want of will or power, but of time and oc- 
caſion: For the Crown returned to the Saxon-line again after the half age 
of one man, although it was worn by three; ſo God would have it: nor 
did any monument of the Daniſh Government remain, ſaving a few 
cuſtoms in ſome places, which ſhew rather that the Danes were here, than 
that they ruled here. 

To ſum up all; The Saxon Commonwealth was a building of grea- 
teſt ſtrength downward even to the foundation, arched together both 
for Peace and War. That by the Law of Decenners, wherein Juſtice 
was the bond, their Armies were gathered, not by promiſcuous flock- 
ing of people, but by orderly concurrence of Families, Kindreds, and 
Decenners, all chuſing their own Leaders. And ſo Honour, Love, and 
Truſt conſpired together to leave no man's life in danger, nor death un- 
revenged. : 

It was a beautiful compoſure, mutually dependant in every part from 
the Crown to the Clown ; the Magiſtrates being all choice men, and the 
King the choiceſt of the choſen : election being the birth of eſteem, and 
that of merit ; this bred love and mutual truſt, which made them as cor- 
ner-ſtones, pointed forward to break the wave of danger. Nor was other 
reward expected by the great men, but honour and admiration, which 
commonly brought a return of acts of renown. 

Laſtly, it was a regular frame in every part, ſquared and made even by 


Laws, which in the people ruled as Lex loquens, and in the Magiſtrate as 


Lex intelligens ; all of them being grounded on the wiſdom of the Greeks, 
and Judicials of Mojes. Thus the Saxons became ſomewhat like the Jeus, 
diſtin& from all other people; their Laws honourable for the King, eaſy 
for the Subject; and their Government, above all other, likeſt unto that 
of Chriſt's Kingdom, whoſe Yoke is eaſy, and Burthen light. But their 
motion proved fo irregular, as God was pleaſed to reduce them by ano- 
ther way. 


CHAP. XLIV. 
Of the Norman Entrance. 


"THUS was England become a goodly Farm: The Britons were the 
Owners, the Saxons the Occupants, having no better title than 

a poſſeſſion upon a forcible entry, with a cantinuando for the ſpace of four 
hundred years : ſeldom quiet, either from the claim and diſturbances of 
the reſtleſs Britons, or invading Danes ; who not only got footing in the 
Country, but ſettled in the Throne ; and after gave over the ſame to the 
uſe (as it proved) of another people ſprung from the wild ſtock of Nor- 
way, and thence tranſplanted into a milder Climate, yet ſcarcely civilized. 
That in one Iſle the glory of God's bounty might ſhine forth to all the 
barbariſm of Europe, in making a beautiful Church out of the refuſe 
of Nations. Theſe were the Normans out of the continent of France, 
that in their firſt view appeared like the Pillar of the Cloud, with ter- 
Tour of Revenge upon the Daniſh Pride, the Saxon Cruelty, and Idolatry 
| 0 
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of both people. But after ſome diſtance ſhewed like the Pillar of fire, 
clearing God's providence for the good of this Iſland, to be enjoyed by 
the ſucceeding generations. Nor was this done by Revelation or Viſion, 
but by over-ruling the aſpiring mind of Duke William of Normandy to be 
a ſcourge unto Harold tor his uſurpation, and unto the people for their 
cauſleſs deſerting the Royal Stem. Yet becauſe the haughtieſt ſpirit is 
ſtill under fame and opinion, and cannot reſt without pretence or colour 
of Right and Juſtice, the Duke firſt armed himſelf with Titles, which 
were too many to make one good claim; and ſerved rather to buſy mens 
minds with muſing, whilſt he catched the prey, than ſettle their judge- 
ments in approving of his way. Firſt, he was Couſin-german to the 
Confeſſor, and he childlefs ; and thus the Duke was nigh, though there 
were nigher than he : but the worſt point in the caſe was, that the Duke 
was a Baſtard, and ſo by the Saxon Law without the line; nor was there 


other ſalve thereto but the Norman cuſtom, that made no difference; 


ſo as the Duke had a colour to frame a Title, though Eng/and had no 
Law to allow it. And this was the beſt flower of his Garland, when he 
meant to ſolace himſelf with the Engliſh, as may appear by what his Son 
Henry the firſt ſets forth to the World in his Charter whereby he advan- 
ced the Abbey of Ely into the degree of a Biſhoprick ; and wherein, 
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amongſt his other titles, he calls himſelf Son of William the great, Qui Spicileg. 


Edwardo Regi ſucceſſit in regnum jure hareditario. 
But if that came ſhort, he had the bequeſt of the Confeſſor, who had 
deſigned the Duke to be his Succeſſor: and this was confirmed by the con- 


ſent of the Nobility, and principally of Harold himſelf, who in aſſurance M. paris. 1. 
thereof promiſed his Siſter to the Duke in marriage. This countenanced * 
a double Title, one by Legacy, the other by Election; and might be ſuf- * 


ficient, if not to make the Duke's title juſt, yet Haro/d's the more unjuſt, 
and to ground that quarrel that in the concluſion laid the Duke's way o- 
pen to the Crown. And for the better varniſh, the Duke would not be his 
own Judge, he refers his Title to be diſcuſſed at the Court of Rome, and fo 
flattered the Pope with a judicatory power amongſt Princes (a trick of 
the new ſtamp) whereby he obtained ſentence in his own behalt from the 
infallible Chair. The Pope glad hereof, laid up this amongſt his Trea- 
fures, as an E/toppel to Kings for times to come: And the King made no 
leſs benefit of as an F/toppel againſt the Engliſb Clergy that otherwiſe 
might have oppoſed him, and of aſſurance of thoſe to him that were his 


friends, and of advantage againſt Harold, that had gotten the Crown fine. paris. 2. 


Ecclefiaſtica authoritate, and by that means had made Pope Alexander 
and all the Prelates of England his Enemies. 
But if all failed, yet the Duke had now a juſt cauſe of quarrel againſt 


Harold for breach of Oath and Covenant; wherein if Harold chanced to His. vir. 
be vanquiſhed, and the Crown offered it ſelf fair, he might without breach Eadm. 5. 


of conſcience or modeſty accept thereof, and be accounted happy in the 
finding, and wiſe in the receiving, rather than unjuſtly hardy in the for- 
cing thereof, And this might occafion the Duke to challenge Harold to 
ſingle Combat, as if he would let all the World know that the quarrel 
was Perſonal, and not National. 

But this maſk ſoon fell off by the death of Harold; and the Duke muſt 
now explain himſelf, that it was the value of the Exgliſb Crown, and 
not the Title, that brought him over. For though he might ſeem as it 
were 1n the heat of the chaſe to be drawn to London, where the Crown was, 
and that he rather ſought after his Enemies than it; yet as ſoon as he per- 
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ceived the Crown in his power, he diſputed not the right, although that 
was Eagar's, but poſſeſſed himſelf of the long-deſired prey: and yet he 
did it in a mannerly way, as if he ſaw in it ſomewhat more than Gold 

and precious Stones: for though he might have taken it by raviſhment, 

| yet he choſe the way of . by a kind of mutual agreement. Thus 
this mighty Conqueror ſuffered himſelf to be conquered, and ſtooping un- 
der the Law of a Saxon King, he became a King by leave; wiſely fore- 
ſeeing, that a Title gotten by Election, is more certain than that which 
is gotten by Power. 


CH AP. XL. 


That the Tithe of the Norman Kings to the Englith Crown 
was by Election. 


Ome there are that build hai inion upon paſſionate notes of angry 
Writers, and do conclude that the Duke's way and Title was wholly 
y Conqueſt, and thence infer ſtrange aphoriſms of State, deſtructive to the 
Government of this Kingdom. Let the Reader pleaſe to peruſe the en- 

ſuing particulars, and thence conclude as he ſhall ſee cauſe. 

It will eaſily be granted that the Title of Congueſt was never further 
than the King's thoughts, if it ever entred therein: elſe wherefore did he 
gone other Titles to the world ? But becauſe it may be thought that 

is wiſdom would not ſuffer him to pretend what he intended, and yet in 

. intended not what he did pretend; it will be the skill of the 

eader to conſider the manner of the firſt Villiam's Coronation, and 

his ſucceeding Government. His Coronation queſtionleſs was the ſame 

with that of the ancient Saxon Kings; for he was crowned in the 

Abbey of Weſtminſter by the Archbiſhop of York, becauſe he of Can- 

Hoveden, ferbury was not Canonical. At his Coronation he made a ſolemn Co- 
Eadmer. Hiſt. venant to obſerve thoſe Laws which were bone, & approbatæ, & antique 
3 . it legis Regni; to defend the Church and Church- men; to govern all the people 
Gulielm. fuſtly; to make and maintain righteous Laus; and to inhibit all Spot! and 
Malmsb. I. 3. unit judgments, The people alſo entered into Covenant with him, 
Wige. That as well within the Land as without, they would be faithful to 
An. 1066. gheir Lord King William, and in every place to keep with all fidelity 
* Spicil his Lands and Honours, together with him, and againſt Enemies and Stran- 
190. gers to defend. It is the ſelf-ſame in ſubſtance with the fea/ty that the 
Saxons made to their Kings, as will appear by the parallelling them both 

together. The Saxons were ſworn to defend the Kingdom againſt Stran- 

gers and Enemies, together with their Lord the King, and to preſerve 

his Lands and Honours, together with him, with all faithfulneſs; ſo as 

by the Saxon way, the Allegiance firſt terminated on the Kingdom, and 

then, as in order thereunto, upon the King, with his Lands and Ho- 

nours. But the Norman either wholly omitted the firſt, as needleſs to be 

inſerted in a municipal Law, it ſelf being a Law in nature; or elſe in- 

cludeth all within the words Lands and Honours, taking the ſame in a com- 

prehenſive ſenſe for the whole Kingdom, and ſo made up the ſum of the 

Saxon fealty in fewer figures. Which may ſeem the more probable of 

the twain, becauſe little reaſon can be rendred why the King ſhould 

reſtrain that defence to his private Lands (if he claimed all by — 

que 
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queſt) whenas all equally concerned him ; or why he ſhould exclude the 
publick, whenas both himſelf and all he had was embarqued therein, 
and it might ſubſiſt without him, but contrarily not he without it, ap- 

areth not to my underſtanding ; nor did the thing enter into the King's 
purpoſe, if the file of his purpoſes be rightly conſidered : For ſpeaking 
concerning Caſtles, Burroughs, and Cities, which are in nature limbs of 


the Common-wealth, he faith that they were built for the defence of the LI. Gul. Spicil. 
People and Kingdom. Was this the ſervice of Walls and Fortifications, and s“. 


not much rather of men within thoſe places of ſtrength ? Certainly the 
plain Engliſh is, that in time of breach of publick quiet and peace, the 
Subjects were bound to defend the Kingdom, and in order thereto the 
people of the ſame, and of the King's right included in the publick de- 
tence; elſe it were a ſtrange concluſion, that each man in particular, and 
in their own perſonal one, was bound to defend the King's right ; but be- 
ing imbodied, the Kingdom. And yet more clearly it's apparent, in that 
the ſervice of the order of Knight-bood, which was the chief ſtrength of 
the Nation in thoſe days, was determined upon the ſervice of the King, 


and defence of the Kingdom ; or which is more plain, for the Service of M. Paris An. 


the King in or for defence of the Kingdom; as the Statute of Mortmain 119% 1213- 
tat. 7 E. 1. 


expounds the ſame. But not to force the King's ſenſe by argument; if 
the King had purpoſely omitted that clauſe of the Kingdom's ſafety, as of 
interiour regard to his own perſonal intereſt ; it was one of his raſheſt di- 
greſſions, wherein he ſoon eſpied his errour: for in the midſt of his ſtrong 
and conquering Army he held himſelf unaſſured, unleſs he had a better 
foundation than that which muſt change with the lives of a few at the 
utmoſt. And therefore beſides the Oath of fea/ty formerly mentioned, he 
eſtabliſh'd a Law of Aſſociation, that all free men ſhould be ſworn Bre- 
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thren ; 1. To defend the Kingdom with tbeir lives and fortunes againſt all L'.Guliem. 
enemies, to the utmoſt of their power. 2. To keep the peace and dignities of el. 59- 


the Croun. 3. To maintain right and juſtice by all means, without deceit and 
delay. Join then theſe two Oaths together, viz. that of fealty, and this 
of fraternity; and it will eaſily appear, that the Allegiance of the Engh/b 
tothe Norman Kings was no other than what might ſtand with Brother. 
hood, and tender regard of the publick above all : and differing from the 
Saxon fealty only in this, that that was in one Oath, and this in two. 
Wherefore whatſoever reſpects ſteered in the rear of the King's courſe, it 
is leſs material ſo long as the van was right; albeit that the ſequel will 
prove not much different from the premiſes, as will appear in the foot 


of the whole account. 


Thus entred the firſt Norman upon the Saxon Throne; and as he had Van 


ſome colour of right to countenance his courſe, ſo had his Son his Fa- 
ther's laſt Will, and yet he had as little right as he, This was William 
Rufus, that was of his Father's way, but of a deeper dye ; and therefore 
might well be called William Rufus, or William in grain. He was exceed- 
ing happy in the fear or favour of the people, for he had nothing elſe to 
make room for his riſing. True it is, he had the good will of his Father, 
but he was dead ; and probably the people as little regarded it, as he did 
them. Nor was it ever obſerved that the Engliſo Crown was of ſo light 
account, as to paſs by deviſe of ceſtui que uſe ; and therefore though it was 
deſigned to him from his Father, yet both right and poſſeſſion was left to 


the people to determine and maintain. The Clergy firſt led the way, ha- Radmer. Hit. 


14. 


ving firſt taken a recognizance of him for his good behaviour towards Wigorn. 
them ; which he aſſured, as far as large promiſes and proteſtations would M. Far- 


ſerve 


— 
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M. Paris. 
An. 1088. 


Henry ſirſt. 


NORMAN S. 


ſerve the turn; and within one year after, ſtanding in need of the favout 
of the Commons (to maintain poſſeſſion againſt his Brother Robert) he gave 
them as good ſecurity as the Clergy had; which he kept in ſuch manner, 
that it was a wonder that one of ſo ſmall intereſt in the Title, but what 
he had by the people's leave and favour, ſhould rule in ſuch manner, and 
yet die a King; the favour of the people being like a Meteor, that muſt 
be continually fed, or it ſoon goes out and falls: for evident it is, that 
the right of inheritance was his elder Brother Robert's, who was the hr. . 
ver man, and more experienced Soldier ; and upon theſe principles had 
obtained the love of the Norman Barons (the flower of his Father's Chival- 
ry) and the liking of the Clergy, after they had found by exper.ence the 
emptineſs of their hope in his Brother Milliam; and was every way ſo ſu- 
periour to his Brother in advantages, as we are left to believe that Milliam 
got the day *, without any other ground, but only that God would ſo have 
it. It is true, the Engliſh ſtuck cloſe to him; but how they were gained or 
contained, Writers ſpeak not, but tell us of his promiſes, which alſo they tell 


us were vain, and never had iſſue further than would ſtand with his profit. 


Exit Milliam Rufus, and in comes his younger Brother Henry the firit 
of that name; a Prince that excelled in wiſdom, and by it ruled his cou- 
rage, which ſerved him ſo far, as his aims and ends reached: his Title 
was no better than his Father's or Brother's, but rather worſe; tor he had 
no colour of laſt Will to propound him to the people, and his elder Bro- 
ther Robert was ſtill alive, and by his ſervice of the Church in the War 
of Feruſalem, might merit that reſpe& of the Clergy, as not to permit 
him to be a loſer by ſo well-deſerving ſervice, as in thoſe days that was ac- 


counted. Nevertheleſs the Engliſb look upon Henry as the fitter man 


Math. 1100. 
Fadmer. 


Speed. 


Math. Paris. 


for their turn; being now at hand, and Robert at Feruſalem; and being a 
native born in England, civilized into the Engliſh garb by education; and 
of a wiſer and fairer demeanour, and more inclining to peaceable Govern- 
ment, which both Normans and Engliſh were now much inclined to, as 
being weary of thirty years ſervice in the Wars. And therefore it is not mar- 
vellous if they applied themſelves to him in a way of capitulation, and lefs 
wonderful if he hearkned thereunto ; and yet neither unadviſedly yielded 
unto by him, nor traitorouſly propounded by them, as ſome in zeal to 
Monarchy conclude the point. The worſt of the whole matter reſting in 
this, that the King bound himſelf to be juſt, that he might be great ; and 
the people to ſubmit unto Juſtice, that they might be free, like as their 
Anceſtors were, and themſelves by the Law eſtabliſhed ought to be. For 
the capitulation was in ſubſtance ſettled by the ancient Laws of the Saxons 
mixed with ſome additions of Laws made by the King's Father, with the 
joint advice of the grand Council of the Kingdom; all which both the 
Norman Williams had often confirm'd by ſolemn proteſtations and promi- 
ſes; however their actions, upon ſudden ſurpriſal, were malæ conſuetudines 
and exa71ones injuſtæ, by this King's own acknowledgment. Thus theſe 
three Norman Kings made their way to the Throne ; the firſt by Arms, 
under colour of Title ; the ſecond by a kind of Title, under colour of 
Arms; and the laſt by favour, but all entred the fame by capitulation, elec- 
tion, and ſtipulation +; and for the general, had ſome regard to ſuit their 
courſe in order of retaining the good will of their people, although in a 
different meaſure, according to the differency of occaſions. 

* *Twas his Courtſhip to the Exgliſb, kept him on the Throne, and only his Behaviour to the 


Clergy that cauſed the Monkiſh Writers to draw him in the Light he appears in. See his Lite and 
Laws in #7lkins. 


See the King's + They allat their reſpective Coronations ſwore to govern by the ancient and approved Laws; 
Oath in the con eſpecially the good Laws of Edward the Confiſir. Bat Hiltorians obſerve, Breach of Oath was then 


firlt part. 


cluſion of this a Rozal Cuſiom. See Mat, Paris. Mat. W:tminfter, &c. 
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CHA P. XLVI. 


That the Government of the Normans proceeded upon the 
Saxon principles; and firſt of Parliaments. 


HE principles which I mean, are theſe: Firſt, the Lægiſſative Power, 
| and influence thereof upon the whole. Secondly, the Members 
of that Government, with their ſeveral motions. Thirdly, the Laws and 
Cuſtoms, or Rules of thoſe Motions. And firſt concerning the Legifative 
Although it be true that the firſt William's great and moſt con- 
ſtant labour was to have and to hold, and had but little time or liberty to 
enjoy ; yet that time of reſt which he had, he did apply it and himſelf in 
the ſettling of the Laws by the advice of Common council: I ſay, not by 
4 advice of his own heart, or two or three Norman Lords, or of the Norman spicileg. p. c. 
| Nobility only, as ſome men take the confidence to aver, as if they had * Sec illi, 
been eye-witneſſes to the actions of thoſe days; but by the joint advice 21%: hd. 
of the Grand- Council of the Lords, and wiſe men of the Kingdom of Eng- cite. = 
land. 1 will not infiſt upon force of argument to ſhew, that common 
reaſon muſt of neceſſity ſway the King into this courſe, but ſhall reſerve 
that to another place ; the teſtimonies of Writers muſt now ſerve the turn : 
and herein, the teſtimony of the Chronicle of Lztchfield muſt have the 
firſt place, which ſpeaks both of a Council of Lords; and faith, that by 
their advice he cauſed to be ſummoned a meeting of all the Nobles and 
wiſe men through all the Counties of England, to ſet down their Laws 
and Cuſtoms, This was in the fourth year of his Reign, or rather after 
his entry, and as ſoon as the Kingdom was brought into any reaſonable 
poſture of quiet; and which, beſides the intention of governing the King- 
dom according unto Law, doth ſtrongly Þ pretend that the Parliament had + ;. „ infer, 
the Legiſlative Power and right of cognizance, and judicaturein thoſe Laws 
that concerned the Kingdom in general ; and for the particular Laws or 
Cuſtoms of ſeveral Places or Precincts, it was referred to a Committee or 
Jury in every County to ſet them forth upon Oath. 
Secondly, that this Council had power to change Laws, may likewiſe 
appear in that Act made concerning the introduction of the Canon-Law, spicil. 167. 
which ſhews not only the power of that Council in Church- matters, but Fon. Mart. |. 4. 
alſo that the Canon was no further in force than the ſame Council would 
allow; and this was alſo done by Common-council, and the Council of the 
Archbiſhops, Biſhops, Abbots, and all the Princes of the Kingdom; 
which connexion ſhews plainly, that there was a Council beſides that of 
the Prelates and Princes, | 
Thirdly, in matters of general charge upon the whole body of the 
people, the King uſed alſo the help of this Grand-council, as may eſpe- 
cially appear in > i charge of Arms impoſed upon the Subjects; which was , Gulielm. 
faid to be done by the Common-council of the whole Kingdom; as is wit-c. 58. Spicil. 
neſſed even by the King's own Law. It may ſeem alſo, that the grand 
Oficers of the State were elected by ſuch grand aſſembly of the wiſe men; 
for we find that Lanfrank was elected to the See of Canterbury by the aſ- "PP 
ſent of the Lords and Prelates, and of the whole people, that is, by the Par- gy, le.. 
liament of England; and as probable it is, that Biſhops were therein alſo vide a e. 
elected, for that the Biſhop of Lichfield reſigned his Biſhoprick in ſuch like 23. Lex Parl. 9 
Aſſembly, if the meaning of Lanfrant be rightly underſtood, who faith in #3 


his Letter, that it was in conventu Epiſcoporum atque Laicorum. 3 


Laſtly, 
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na Charta in the Norman times, by which the King reſerved to himſelf 


LI. Gulielm. 
C. 55 


in one [Sentence] the liberty of the free-men, and of the repreſentative body 


® j, e. Mat. 
Paris, &c. 


+ See his Hiſt. 
Wilkins, p. 
295, &c. 


See the Notes years without a parley with his || Commons and Clergy, unleſs he meant to 


on the prece- 
dent chap. 


Idee his Hiſt. 


Wilkins, 299. 
and Laws, 16. 
233, &c. 


0 


- 


Bede Hiſt. J. 3. 
e. 30. 
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Laſtly, that one Law of the Kings, which may be called the firſt Mag- 


from the free-men of this Kingdom nothing but their free ſervice, in the 
concluſion ſaith that their Lands were thus granted to them in inheritance 
of the King by the Common- council of the whole Kingdom; and fo aflerts 


of the Kingdom. Theſe footſteps of the Parliament find we in the Con- 
queror's time, beſides other more general intimations ſcattered amongſt the 
Hiſtorians “; which may induce opinion to its full ſtrength, that this King, 
however Conqueror he was, yet made uſe of this additional power of Par- 
liament to perfect his deſigns; and it may be, more often than either of his 
Sons, that yet bog leſs pretence of ſuperlative power to countenance their 
proceedings. 

William Rufus was a man of reſolution no whit inferiour, if not ſurpaſ- 
fing his+ Father ; and had wit enough for any thing but to govern his de- 
fires, which led him many times wild, and might occaſion conceit that he 
was almoſt a mad King, though he were a witty man; and therefore it is 
the leſs marvel if he od not the help of the Common- council more than 
needs muſt ; where Kings many times are told of that which they are loth 
to know, Nevertheleſs William the ſecond could not paſs over thirteen 


adventure a parley between them and his Brother Robert, who like an 
Eagle eyed his poſture, though he hovered afar off. 

But Henry the firſt was more wiſe, and being trained up even from the 
Cradle in the Engliſh garb, moralized by Learning, and now admitted into 
the Throne, found it the wiſeſt courſe to apply himſelf to the rule of an 
+ Engliſh King, viz. To win and maintain the good opinion of the people, by 
conſorting together with them under one Law; and pledging himſelf thereto, 
by taking unto Wife one of the Eng/i/þ Blood-royal: by this means he re- 
ſeized and reaſſumed the Exgliſb, in partnerſhip with the Norman in their 
ancient right of Government; and reconciled the minds of the people, under 
a likely hope of enjoying a ſettled Government. Nor were they greatly de- 
ceived herein, for his courſe was leſs planetary than that of either of his pre- 
deceſſors; and yet we find little ſaid of his parley with his people in a Parlia- 
mentary way **, although more of his Laws than of any of his predeceſſors. 
The reaſon will reſt in this, that the Writers of thoſe times touch more up- 
on matters of ordinary than political obſervation, and regarded rather the 
thing, than the place or manner how. The Laws therefore, although they 
are not entituled as made in Parliament, yet in the continuation of the Hi- 
ſtory of Bede, it is noted that the King renewed or confirmed the ancient 
Laws in Concilio peritorum & proborum virorum regni Anglia; which 
may give ſufficient cauſe to ſuppoſe, that he declined not the ancient way, 
no more than he did the ancient Law. 


Note, About the ſixth Year of his Reign, his Brother Robert, being returned from the Holy 
Land, came into Eng/and, where almoſt all the Norman Nobility joined with him. W hereupoa 
Henry called a Parliament of the Exgliſb only, as appears by his Speech to them at the opening 
thereof, which ſee in Mat. Paris 42, and in Bohun's Lex Parl. 36, 37, Cc. Which has this re- 
markable Concluſion, Si Fortitudine Anglorum roborer, inanes Normanorum 1ras nequaquam cenſco For- 
midandus, Where may be allo ſeen the e Oaths and Aſſurances to the EL, tor granting 
to them the Magna Charta of Exgliſbmen, Liberties, 3. e. the Laws of Edward the Conf. flo: : 
Which implicitly gave them the Right of electing all their Magiſrates and Offcers, civil, military, 
and ecclefiaftical, See Lex Parl. 43, 44, Cc. 
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C HAP. XLVII. 
Of the Franchiſe of the Church in the Normans time. 


HE Canon-Law, that ever ſince Auſtin's coming, like Thunder, 
rumbled in the Clouds, now breaks forth with confuſion to all 

ſers. It had formerly made many fair proffers of ſervice to this 
Iſland, but it was diſaccepted, as too ſtately to ſerve; yet by often courte- 
ſies received, it was allowed as a Friend afar off. For the vaſt body of the 
Roman Empire, like a body boats — age, died upward, andleft the 
Britains to their own Laws, before the ſecond Beaſt was grown; which be- 
ing young, was nouriſhed under the Imperial Law of the firſt Beaſt, till 
it grew as ſtrong as its Dam, and began to prey for it ſeif, The Empire 
perceiving its grey hairs, and the youthful courage of this Upſtart, was 
glad to enter mutual League with it, That to maintain the Eccigſiaſtical 
Monarchy, and This again to ſupport the Imperial: and ſo became the Ca- 
non and Imperial Law to be united, and the Profeſſors to be utrinſque 
juris. But this parity continued not long; the young Beaſt looked like 
a Lamb, but ſpake like a Lion: and contrarily, the Eagle had caſt its Fea- 
thers, and could towre no more; ſo as by this time the Pope was too 
for the Emperor, and the Canon-Law above the Imperial; yet al- 
owing it to ſerve the turn: and fo the Profeſſors of both Laws became 
Students in the Civil, but Practiſers of the Canon. This Compoſition 
thus made beyond the Seas, the great work of the Papacy was how to 
tranſport it over into this Iſle: for the Emperor could entitle the Pope 
to no power here, becauſe none he had. Auſtin the Monk undertakes 
the work; he offers it to the Britains under the goodly Title of Univer- 
fal Biſhop: but they kept themſelves out of Canon-ſhot. The Saxans al- 
lowed the Title, but liked not the power; the Monk obſerved the ſtop, 
and left time to work out that which preſent cunning could not, being 
content for the preſent that a League of Cohabitation ſhould be made 


between the two Swords, though the ſpiritual were for the preſent II. Edw. c. 3 


underling ; not deſpairing that it would work out its own way over the 
Saxon Law, as it had done over the Imperial. Nor did his conceit al- 
together fail: for the Saxons by little allowed much, and the Danes more; 
although the main was preſerved until the Normans came upon the Stage, 
who made their way by the Pope's leave, and gave him a colour of ſome- 
what more than ever any of their Saxon predeceſſors had done; and to 
gain the more quiet poſſeſſion of the Crown to themſelves, allowed the 
Pope the honour of their Council learned to draw the Conveyance: 
which, as ſome think, was made advantageouſly for the Pope himſelf in 
point of tenure, but more probably in the Covenants. For the Conque- 
ror was ſcarce ſettled in his ſeat, but the Canon-Law began to ſpeak 


in the voice of a Royal Law: Firſt complaining of miſgovernment, as Spicil. 167. 
if the Church were extremely wronged by having the fame way and Fox-Mart. 1.4. 


Law of Tryal with the Commons of England; and then propounds four 
ſeveral Expedients, enough to have undone the whole Commonwealth 
in the very entrance, had not the ſuperſtition of thoſe times blinded both 
Parliament and People, and rendred them willing to that, which their 
ſucceſſors in future ages often repented of. 
No offence againſt the Biſhops Laws, ſhall be handled in the Hundred. 
By the Saxon Law, Church-matters had the preheminence both - the 
M un- 


NOR MANS. 


Hundred and in the County; and it was the Biſhop's duty to join with 
the Sheriff in thoſe Courts, to direct and ſee to the adminiſtration of Ju- 
ſtice; and yet the Canon had been above three hundred years foregoing 
in the Negative. * 

No Cafe concerning the Regiment of Souls, ſhall be brought before the Secu- 
lar Judge. | 

The 3 of Souls was a common place ſufficient to contain any 
thing that was in order thereunto: and ſo every one that hath a Soul, 
muſt be no more reſponſible unto the temporal Judge for any matter 
concerning it, but unto the Eccleſiaſtical power: And this not only in 
caſe of ſcandal, as againſt the moral Law or Rule of Faith; but for diſobe- 
dience done to the Canons, made afar off, concerning any geſture or garb 
that may come within the ſavour of an Eccleſiaſtical conceit. 

That all Delinguents againſt the Biſhops Laws, ſhall anſier the Fact in a 
place appointed by the Biſhop to that end. 

So as now the Biſhop hath gotten a Court by the Statute-Law, that 
had formerly no other Cards to ſhew but that of the Canon; and a Court 
of ſuch place as the Biſhop ſhall appoint, however inconvenient for di- 
ſtance or uncertainty it be. 5 

That the tryal of fuch matters, ſhall be according to the Law of the Canon, 
and not according to that of the Hundred. 

That is, not by Jury, but by Witneſſes, in a clandeſtine way, if the Bi- 
ſhop pleaſe: or without any Accuſer, or by mere ſcrutiny, or any other 
way that may reſerve the Lay-man tothe breaſt of a prepoſſeſſed ſpirit of 
the ſpiritual *Judge. And thus the poor Country-man is expoſed to the 
cenſure of an unknown Law, in an unknown Tongue, by an unknown 
way; wherein they had no footing, but by an implicit Faith. And 


herein the providence of God (I imagine) was more manifeſt than the 


Spicil. 164. 
Baron. Annal, 
An. 1068, 


Eadmer. Hiſt. 
I. 1. p. 25. 


wiſdom of Man, which was too weak to foreſee events at ſo great a di- 
ſtance: for queſtionleſs it was a point of excellent wiſdom, for the People 
(now under a King of a rugged nature, that would not ſtick to catch 
whatſoever he could get) to depofit part of their Liberties into the hands 
of the Clergy ; from whom moderation might be expected, as from 
Friends and Neighbours, and (as Partners in one Ship) mutual engage- 
ment to withſtand the waves of Prerogative of Kings, that ſeldom reſt till 
they break all Banks, and ſometimes over-reach their own Guard, and 
cannot return when they would. And thus it fell out: for many times 
the Pope and Clergy became Protectors of the peoples Liberties, and 
kept them ſafe from the rage of Kings, until the time of reſtitution ſhould 
come; and hecame not only a Wall of defence to the one, but a Rock 
of offence to the other. For the Triple-Crown could never ſolder with 
the Engliſb, nor it with that; the ſtrit was for Prerogative, wherein, if 
the Clergy gained, the Crown loſt; and no moderation would be allow- 
ed. For the conquering King was ſcarce warm in his Throne, whenas 
the Pope demanded Fealty of him for the Crown of England; and the 
King's own good Archbiſhop and Friend Lanfrank delivered the Meſſage; 
as alſo Anſelm did afterwards to William Rufus ; which though theſe Kings 
had courage enough to deny, yet it ſhewed plainly that the Popes mea- 
ned no leſs Game than Crown-gheke with the King and people; the Arch- 
biſhops and Biſhops holding the Cardsfor the Pope while in the interim he 
overſaw and directed all. The Norman Kings thus braved, paid the Popes 
in their own Coin, and refuſed to acknowledge any Pope, but ſuch as 
were firſt allowed by their concurrence, 1 
us 
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Thus have we the ſecond bravado of the Canon-Law; for as yet it 
was not ſo fully entered, as it ſeemed. The words of the Act of Parlia- 
ment, it's true, were general; yet their ſenſe was left to time to expound, 
and the courſe of ſucceeding affairs nevertheleſs paſſed with a non obftante. 
For whereas in thoſe days the Clergy claimed both Legiſlative and Exe- 
cutory power in Church-matters, the Normans would allow of neither, 
but claimed both as of right belonging to the Imperial power of this 
Iſland, originally and only. As touching the Legillative power, it is e- 
vident, that notwithſtanding the Canon that had long before this time vo- 
ted the Laity from having to do with Church-matters; yet the Norman 
Kings would neither allow to the Metropolitans the power of calling Sy- Eadmer. Hitt. 
nods nor ſuch meetings, but by their leave, although it was earneſtly g. 5 - 
contended for. Neither could the Clergy prevail to exclude the Laity / 4 
out of their Synods, being aſſembled, nor from their wonted privilege 
of voting therein; albeit that for a long time by Canon it had been con- 
tradifted. The differences between the Clergy and the Kings concer- 
ning theſe and other matters, grew ſo hot, that Kings liked not to have 
any Synods or Meetings of publick Council; and Archbiſhop Anſelm Epiſt. ad 
complained that William Rufus would not allow any to be called for thir- **-?-P: 
teen years together: Which by the file of ſtory, compared with that 
Epiſtle, made up the King's whole Reign. And this was 0 | 
the cauſe that we find ſo little touch upon Parliamentary Aſſemblies in 
the Norman times, Kings being too high to be controuled, and Biſhops 
too proud to obey: but neceſſity of State, like unto Fate, prevails a- 
gainſt all other intereſts whatſoever; and the wiſdom of Henry the firſt 
in this prevailed above that of his predeceſſors, as far as their Will was 
beyond his. For it was bootleſs for him to hold. out againſt the Church 
that ſtood in need of all ſorts to confirm to him that which common 
Right (as then it was taken) denied him; and therefore (though it 
coſt him much trouble with Anſelm) he re-continued the Liberty of pub- 
lick Conſultations, and yet maintained his Dignity and Honour ſeemly 
well. I ſhall not need to clear this by particulars; for beſides the pub- 
lick Conſultations at his entrance, and twice after that, for ſupply or aid 
for his Wars, and the marriage of his Daughter with the Emperor, it is 
obſerved that the Archbiſhop of Canterbury ſummoned a Council at Ve- 
minſter, but it was Authoritate Regia, and that there aſſembled magnæ mul: Conten. 
titudines Clericorum, Laicorum, tam divitum quam mediocrium ; and that A 
_ the third day the Debate was de negotiis ſecularibus nonnullis. The 
iſſue of all was, that ſome things were determinata, others dilata, and o- 
ther matters propter nimium &ſtuantis turbæ tumultum ab audientia judican- 
| trum proſligata. Out of which may be probably concluded, 1. That 
| the Laity as yet were preſent in Councils with the Clergy. 2. That they 
| were all in one place. 3. That they all had votes, and that the major 
A number concluded the matter. 4. That certain perſons uſed to deter- 
1 mine of the major number by the hearing, and that the Votes were till 
clamore non calculis. 5. That they held an Order in debating of affairs, 
| vg. on ſome days Eccleſiaſtical, and other days Secular. 6. That all 
| matters concluded, were atteſted by the King, who, as'tis ſaid, did give 
| his conſent, and by his authority did grant and confirm the ſame. And 
3 upon the whole matter it will be probable, that as yet Councils, and 
F thoſe now called“ Parliaments, differed not in kind, although poſſibly there *Councils were 
| 
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might be difference of names, in regard that ſome might be immediately —_ CO 
and mainly occaſioned and urged by Temporal Exigences, and others by 
| M 2 Eccle- 
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Eccleſiaſtical; but whether Temporal or Eccleſiaſtical the firſt occaſic!; 
was, yet in their meetings they handled both as occaſion offered it ſelf. 
Secondly, as the Clergy could not attain the ſole Legiſlative power, ſo 
neither had they the ſole Juridical power in Eccleſiaſtical Cauſes: for not 
only in caſe of errour in the Eccleſiaſtical Courts was an Appeal reſerved 
to the King's Court, as formerly in the Saxons time; but even thoſe things 
which ſeemed properly of Eccleſiaſtical cognizance, were poſſeſſed by 
theKing's Court in the firſt inſtance, as that of Peter-pence, which was a 
Church-tribute, and might be claimed to be properly of the Church-cogni. 
II. Gulielm, Zance much rather than Tythes: and yet by the Law of this Kingdom in 
c. 20. the Conquerour's time, it is eſpecially provided, That defaults of pay. 
>picil. 180. ment of that duty ſhall be amended in the King's Court, and a fine for 
default was given tothe King, albeit that the Biſhop was made the Col- 
lector, and the Pope the Proprietor. And many other particulars, which 
were holden to be of Eccleſiaſtical cognizance, Kings would draw them 
within the compaſs of maintaining the peace of the Church, which properly 
belonged to them to defend; and fo had the cognizance of them in their 
own Courts, and fines for invaſion of the Church-rights, But becauſe 
this may ſeem but colourable, and by yo of flattery of the Churches 
right, and not in oppoſition thereof; in other things it will appear plain- 
that Kings were not nice in vindicating their own claim in matters 
which the Clergy held theirs quarto modo; as namely in the caſe of Ex- 
communication, a Weapon firſt faſhioned by the Church-men, and in the 
exerciſe whereof themſelves were in repute the only Maſters; and yet 
in this were maſtered by Kings, whoſe Laws directed and reſtrained the 
* Hit. ſwelling of that cenſure, and made it keep meaſure; whoſe Tenants and 
Fi. H.r.cap.z. Officers and Servants muſt not he meddled with by this cenſure, but by 
the King's leave; nor muſt they be called to anſwer but in the King's 
Court, That Right ſtill remained to them after the ſpoil made by the 
Hierarchy upon the Rights of all the reſt of the Free- men, and therefore 
could not of right be called nova in the Hiſtorians ſenſe; ſeeing that it 
was no other than the ancient cuſtom uſed amongſt the Saxons before 
that the Clergy had either purpoſe or power to reach at ſuch a height as 
afterwards by degrees they attained unto. Furthermore, the Hierarchy, 
as they neither could poſſeſs the Legiſlative nor Juridical power in Church- 
matters, ſo neither could they poſſeſs themſelves: for as yet they were 
the King's men, and the more the King's men, becauſe they now think a 
Biſhoprick but a naked commodity, if not robed with a Barony. Never- 
theleſs, before that ever they knew that honour, whatever the Canon was 
for their election, yet both their Title and Power de facto was derived to 
them from the Kings, who alſo inveſted them with Staff and Ring; nor 
had the Pope as yet (though he had conquered the Hierarchy) poſſeſſed 
himſelf of their colours: but during all the Norman T:mes, the Kings 
maintained that trophy of the right they had from their Predeceſſours, 
ne thek hops. not withſtanding the many aſſaults from Rome, and treacheries of the Ca- 
Eadmer. Hig, thedrals“ within the Realm. And albeit ſometimes Kings were too weak 
1. 2. p. 53. to hold the ſhadow, yet the convention of the States did. maintain the 
Felser iti, ſubſtance, viz. the Wer Election without intermiſſion, as the Examples 
. 1. & l. 3. of Lanfranb unto the See of Canterbury, and Anſelm and Ralph his ſucceſ- 
N ſours, and of Thomas into the See of Tor, and Ralph Coadjutor to Thur- 
Spicl = an Archbiſhop of the ſame See, and of Gillert into the See of London, be- 
Lex. Parl. ſides others, do ſufficiently ſet forth, Whether it was becauſe the conven- 
43, 44» Kc. tion of States was more ſtout, or that the Biſhops, now wedded to Tem- 
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poral Baronies, were ſo unqueſtionably intereſted in the publick affairs of 
the Commonwealth, that it was againſt common ſenſe to deny the States 
their vote and cognizance of their Election, I cannot determine; yet it is 
a certain truth, the more Baron, the leſs Biſbop, and more unmeet for the 
fervice of Rome: Politickly therefore it was done by Kings to hold theſe 
men by a Golden hook, that otherwiſe had proſtituted themſelves to a for- 
rcign power, and proved abſolute deſerters of their Countries Cauſe, which 
now they muſt maintain under peril of the loſs of their own honour. 
In the next place, as they were the King's men, ſo their Biſhopricks and 
Dioceſſes were under the King's power to order, as by the advice of the 
Biſhops and Baronage ſhould be thought moſt convenient; either to en- 
dow another Biſhop with part thereof, and ſo to make two Dioceſſes of x,4m.1. 4: 
one, as befel in the caſe of the Dioceſs of Lincoln, out of which the Dioceſs p. 95, 96. 
of Ely budded in the time of Henry the firſt; or to endow a Monaſtery 
or other Religious foundation with part, and exempt the ſame from all E- 
iſcopal or ordinary juriſdiction, as in the example of the foundation of 
the Abbey of Bartel in Suſſex, in the time of William the Conquerour, Spicil. 16f. 
may appear. 
* the firſt intention of this recited Statute were, it may 
probably be judgeg, that it was but a noiſe to ſtill the Clergy; and that 
it never had more than a lifeleſs ſhape, not only in regard of the before- 
mentioned particulars, but eſpecially in regard of that ſubſervient Law of 
Henry the firſt concerning the County-Court, which reciteth it asacuſtom | 
in his time uſed, that the Biſhop and Earls, with other the chief men of LI. Hen. 1.c:73 
that County, were there preſent as Aſſiſtants in directory of judgment. 
And that in order are handled firſt, matters of the Church: Secondly, 
Crown-pleas : Thirdly and laſtly, Common-pleas. However therefore 
Kings ſpake fair, they either ated not at all, or ſocoolly, as the current of 
the cuſtom was too ſtrong; but moſt probable it is, that the Kings ſpake 
fair till they were ſettled in their Thrones, and afterwards pleaſed them- 
ſclves: for by the general thred of ſtory, it may appear that the Clergy 
in thoſe times were more feared than loved, and therefore ridden with a 
ſtrait Rein, The Prelacy on the contrary grew unruly, yet too weak for 
the rugged ſpirits of the Norman Kings; they are glad to be quiet, and 
the Pope himſelf to drive fair and ſoftly, as judging it expedient potefiatem 
Regalem mitius tractandam, and continued that courſe and poſture till the g,., Epiſi l. qj 
calmer times of Henry the firſt ; wherein they mended their pace, and Eadmer. Hit. 
got thatwithout noiſe which they had long ſtriven for, viz. the prehemi- | 4- P. 95: 
nence and preſidency in the Synode, though the King himſelf be preſent ; 
and (if the Hiſtorian writeth adviſedly) the whole ordaining, or Lægiſla- 
tive power, for ſo runs the ſtile or phraſe of the Author, Archiepi/cops & 
Epiſcopi ſtatuerunt in preſentia Regis, as if the preſence of the King and his | 
Barons and People, were but asa great Amen at the Common-prayer (af- | 
ter the old ſtamp) to ſet a good colour upon a doubtful matter, to make | 
N it go down the better. How the Kings brooked this draught, I cannot 
| | ſay; but it hath made the Kingdom ſtagger ever ſince, and it may be fear'd 
2 will hardly recover its perfect wits, ſo long as the brains of the Clergy 
and the Laity thus lie divided in ſeveral Cells, 
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C HAP. XLVIII. 


Of the ſeveral ſubſervient Furiſdictions by Provinces, Mar- 
ches, Counties, Hundreds, Burroughs, Lordſbips, and De- 


cennaries. | 


AD the Normans owned no other Title than that of Conqueſt, 
doubtleſs their tramp muſt needs have — * _ _ ex- 
iency of preſerving the particular /ubſervient Furiſdictions of the King- 
— —— — ba hl if — i th benefit of the 
Conqueſt, or reward of their Partners and Allies; unleſs it ſhould be al- 
lowed unto Conquerors to be more honourable for them to do what 
they will, rather than what is meet. But hereof there is no cauſe of que- 
ſtion in this preſent ſubject; for nothing is more clear than that Wales en. 
Joyed in the Conqueror's time, and for ages after him, its ancient Liber. 
ties, Tribute excepted: nor did Conqueſt ever come ſo nigh to their Bor- 
ders, as to trench upon the Liberties of the Marches, For as it had been a 
piece of — to have holden two ſort of people under conqueſt, 
and their Marches in freedom; or to preſerve them in good Neighbour- 
hood by Marches, which by the Law of Conqueſt were made one: fo was 
itno leſs vain, if all had been once ſubdued by conqueſt, to have raiſed up 
the Liberties of the Marches any more, 

And asthey had leſs cauſe to have invaded the bounds and ancient li- 
mits and partitions of the Counties, ſo, queſtionleſs, had they fo done, they 
would have taken the old courſe of the Micklemote, as they did divide the 
Dioceſs of Lincoln into two Dioceſſes, by advice of the Biſhops, Princes, 
and other wiſe and holy men, and turned the Abbey of Ely into a Biſhop's 
See. But it was their wiſdom to preſerve the ancient Land-marks; and 
no leſs both wiſdom and care, to continue their due Privileges and Inte- 
reſts to each, Every County had its Court, and every Court its won- 
ted Juriſdiction: no complaint muſt be to the King's Court, if right may 
be done in the County ; no diſtreſs muſt be taken but by Warrant from 
the County, and that muſt be after complaint thrice made. The County- 
court muſt be called as our Anceſtors have appointed: Such as will not 
come as they ought, ſhall be firſt ſummoned, and in caſe of default di- 
ſtrained; at the fourth default, the Complainant ſhall be fatisfied out of 
the diſtreſſes ſo taken, and the King alſo for his Fine. Theſe are the ex- 
preſs Laws of the Conqueror's own eſtabliſhment ; the laſt of which al- 
ſo Hen. 1. confirmed by another expreſs Law, faving that he would allow 
but of two Summonsand two Diſtreſſes, before execution. And as it was 
one principal work that he undertook to reduce the Laws into courſe, 
which had been intermitted during the violent times of his Father and 
Brother, (the firſt of whom never had liberty for reformation, and the 
latter never had will) ſo amongſt other Laws he ſettled thoſe concerning 
the County-court; namely, 1. That the 17 Earls, and chief men, ſhould 
be preſent jor direction. 2. That it ſhould be holden once each month. 3. That 


the Church-matters ſhould precede, and then the Crown-pleas. And laſtly, the 
Common-Pleas ; beſides ſome other particulars concerning pleading, and 
proceedings in the handling of Cauſes. Neither were theſe Cauſes of a 
petty regard only, but of greateſt concernment: one example I ſhall re- 


mind the Reader of, and not recite in terminis, but refer to Mr. Selden's 
oun 
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own Pen. The occaſion was this: Odo the Conqueror's Half-Brother, Spicil. 197. 
was by him made Earl of Kent, and therewith had the gift of a large Ter- 

ritory in Kent; and taking advantage of the King's diſpleaſure at the Arch- 
biſhop of Canterbury, poſſeſſed himſelf by deſſeiſin of divers Lands and Stigand. 
Tenements belonging to that See. Lanjrank the ſucceeding Archbiſhop | 
being informed hereof, petitioned to the King that Juſtice might be done 

him ſecundum legem terre: and the King ſends forth his Writ to ſummon 

a County-court. The Debate laſted three days before the Free-men of the 
County of Kent, in the preſence of many chief men, Biſhops and Lords, 

and others ſkilful in the Laws; and the Judgment paſſed for the Arch- 
biſhop Lanfrank upon the Votes of the Free-men. This County-court was 
holden by ſpecial ſummons, and not by adjournment, as was allowable 

by the Saxon Law upon ſpecial occaſions : And this Suit was originally be- 

gun and had its final determination in the County-corrt, and not brought 

by a Tolt out of the Hundred-court, as is ſuppoſed by an honourable Re- 
porter; not by the ancient Laws could the Suit commence in the Hun- 

dred, becauſe the Lands and Tenements did lie in ſeveral Hundreds and 
Counties. The upthot of all is, that the County-courts in thoſe days were of 

ſo great eſteem, that two of the greateſt Peers of the Realm, one a Nor- 

man, the other an Talian, did caſt a Title in fifteen Mannors, two Town- 

ſhips, with many Liberties, upon the Votes of the Free-holders in a County- 

court, and that the Sentence was allowed and commended by the King, and 
ſubmitted to by all. 5 

In the next place we are to come to the Hundred-courts, of which there Hundred- 

are by the Normans allowed two ſorts; the firſt whereof was holden twice“ - 

a year: This was formerly called the Torn, and was the Sheriff's Court; 

hereof little notice istaken, ſaving that by the Laws of Henry the firſt its LI. Hen. 1. c. 8. 

work ſeems to be much deſigned to the view of free pledges. But the 

more ordinary Court, is that which belongs to the Lord of the Hundred, | 

unto whom alſo belong the Fines in caſes there concerned. Thzs Court is — 

to be holden once in each month; and no Suit to be begun in the King's Court, II. Hen. 1. e. 7. 

that regularly ought to begin in the Hundred. No Diftringas ſhall iſſue forth Tl. Giielm. 

72 three demands made in the Hundred. And three Diſtreſſes ſhall then II Gulietm. 

1ſſue forth; and if upon the fourth the party appear not, Execution ſhall be by cap. 42. 

ſale 2 te 2 2 Complainant l receive ſati faction. 9 or 
But by the latter Laws of the ſame King, there are but two Summons 

allowed, and then two Diſtreſſes; and in caſe no appearance be, Execu- 

tion ſhall be for the Complainant, and for the King's Fine. 

Laſtly as the caſe concerned either perſons or places, ſometimes they LI. Hen. 1.c.7. 
uſed to join ſeveral Hundreds together into one Court: but this was by 
ſpecial Commiſſion or Writ. 

As touching inferiour Courts of Towns and Mannors, there's little obſerva- , m 
tion to be had, being of too private a regard to come into fame in thoſe 7,wn; and 
rough times: yet in Hen. the firſt's Laws it is ordered that Town-courts ſhould _—_— | 
meet every month, and that Lords ſhould hold Pleas either in their won 
perſons, or by their Stewards; and that the chief man in the Townſhip, with 
four other of the chiefer ſort, and the Miniſter or Town-Prieſt, ſhould 
Join their aſſiſtance in that work. But in nothing more did the Norman 
Kings ſhew their paternal love to the Commonwealth, than in the Law of 
Pledges or Decenners: for as of all other Beauties, this ſuffered moſt ble. Pecemners 
miſh from the ſtorm of the Norman Invaſion; ſo was it their eſpecial care 
to renew the life thereof, not now amongſt the Natives only, but joining 
the Normans to the Saxons in the fame bond of Brotherhood, utterly 

drowned 
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drowned thereby all memory of Lordly power; and ſo of divers peoples 
making one, conquered even Conqueſt it ſelf, if any were, and made all 
joint- partners in one common Liberty. 

Ll. * Every Free-man muſt be under Pledges to ſatisfy Juſtice, in caſe of delin- 

cap. 64. ency. . 

LI. Hen. 1. c. 8. . Over every nine perſons under Pledges, there muſt be one man in Autlo- 
rity, (i. e. a chief Pledge.) 

View of free Pledges muſt be, to ſee that the Decennaries be full; and if 
any be departed, to enquire the cauſe: and if any be come in, whether he be 
under Pledges or nut. 

And thus the Norman Kings had their People under treble guard: one 
of Fealty, the other of Aſſociation, and the third that of Pledges; and all 
little enough to ſecure that which they in their own Conſciences might 
have ſome cauſe to queſtion whether it belonged to them or not. 


CH AP. XLIX. 


Of the Immunities of the Saxon Free-men under the Norman 
Government, 


SHE freedom of an Engliſb-man conſiſteth in three particulars: 
Firſt, in ownerſhip of what he hath: Secondly, in voting any Lau, 
whereby that ownerſhip is to be maintained : and Thirdly, in having an 
Another Free- Influence upon 1 power that muſt apply that Law *. Now 
neon that the Engliſb under the Normans enjoyed all this freedom unto each 
cipal) was, that Man's own —_— beſides what they had in bodies aggregate, may 
no man ſhould appear, as followeth : The Free-men of England were ſuch as either 
— joined in the War with Harold againſt the Normans; or ſuch as abſen- 
Magiſtracy but ted themſelves from the way of oppoſition or enmity, and were either 
22 dern waiting upon their own affairs, or fiding with the Normans. And que- 
over whom he ſtionleſs all the ſadneſs of the War befel the firſt ſort of the Engliſb, 
was to exerciſe yhoſe Perſons and Eftates (to make the ways of the firſt Norman Wil- 
ll lar, and of one pi fell ſo | 
iam regular, and of one piece) never fell ſo low as to come under 
the Law (or rather the Will) of Conqueſt; but in their worſt condition 
were in truth within the directory of the Law of forfeiture for Treaſon 
againſt their Sovereign Lord, whoſe claim was by Title, as hath been 
already noted. The other ſort either did appear to be the Normans friends, 
or for aught appeared fo were: and fo never offending the Law, never 
ſuffered any penalty; but held their perſons and poſſeſſions till under 
the patronage of Law, as anciently they and their Anceſtors had done. 
And that this was the Normans meaning, they publiſh the ſame to the 
II. Gulieim. World ina Fundamental Law, whereby is granted, That all the Free- men 
. 55. of the whole Kingdom ſhall have and hold their Lands and Poſſeſſions in 
hereditary right for ever. | 
And by this being ſecured againſt forfeiture, they are further ſaved from 
all wrong by the ſame Law; which provideth, | 
That they ſhall hold them well or quietly, and in peace, free from all 
unjuſt Tax, and from all Tallage, ſo as nothing ſhall be exacted nor taken, 
but their free ſervice which by right they are bound to perform. 

This is expounded in the Laws of H. I. cap. 4. That no Tribute or Tax 

ſhall be taken, but what was due in the Confeſſor's time. _ 
nder 
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Vader the Word Tax is underſtood monetagium commune per civitates, 
or comitatus; ſo as aids and eſcuage are not included, for they are not 
charged upon Counties and Cities, but upon Tenures in Knight-ſervice ; 
nor was Dane-gelt hereby taken away, for that was a Tax in the Confeſ- 
ſor's time, and granted by Parliament. 

So then the Norman Kings claimed no other right in the Lands and 
poſſeſſions of any of their Subjects, than under and by the Law or com- 
mon right; and they conclude the Law with a ficut, which I thus Engliſh, 
As it is enacted to them, (or agreed by them) and unto them by us given and Ss antun eff cis 
granted by the Common-council of our whole Kingdom. I leave the words & ilk « whit 
to be criticized upon as the Reader ſhall pleaſe ; being well aſſured, that — — — 
the moſt ſtrained ſenſe can reach no further than to make it ſound as mune concilium 
an Eſtoppel or Concluſion to the King and his Succeſſors to make any . 2 gw 
further claim unto the Eſtates of his Subjects than by Law or Right is : 
warrantable ; under which notion Conqueſt never did nor can come, as 
ſhall more fully be manifeſted hereafter. But the right genius of this 
Law, will alſo more evidently appear by the practice of thoſe times, 
which, even when Juſtice it ſelf did moſt importune, fo tenderly re- 
garded the liberty of mens Eſtates, that no Diſtreſs could iſſue without 
publick Warrant obtained; and upon three Complaints firſt made, and L1. Gulielm. 
right not done. And when Rape and Plunder was in the heat, and “ 4. & 45. 
men might ſeem to have no more right than they had power to main- 
tain ; yet even then this Law was refuge ſufficient for ſuch as were — rn 
oppreſſed ; and was pleaded in bar againſt all uſurpations and intruſi- Nof. 
ons under pretext of the Conqueror's right whatſoever ; as by the 
Caſe of Edwyn of Sharneburn may appear. Secondly, the Freemen 
of England had vote in the making of Laws, by which meum and tuum 
was bounded and maintained, as may appear by what hath been already 
ſaid; nor ſhall I endeavour further therein. Thirdly, they had an in- 
fluence upon the judicatory power: For firſt, the matter in fact was 
determined by the votes of the Freemen, as the Laws of the Conqueror, 
and of Henry the firſt, do ſufficiently manifeſt. Secondly, they had an 
influence in the making of the Sheriff, who, as well as the Biſhop, was vide a». 
by Election of the people. Thirdly, they had an influence upon all L!. Guliem. 
Judges, by ſetting a penal Law upon them in caſe of corruption; which © 5 
if not ſo penal as to take away life, was nevertheleſs penal enough to 
make an unjuſt Judge to be a living pattern and example of miſery, 
to teach others to beware. | 

Two things more muſt be added, though ſomewhat collateral to this 
purpoſe, Concerning the right of the Freemen in the common Mint, 
and in their Villains. Concerning the Mint, that the Saxons having made 11 xa. c.. 
it as parcel] of the demeſnes of the Kingdom, and leaving to the King LI. &theldr. 
only an overſeerſhip, reſerved the controul and chief ſurvey thereof to © ** 
the Grand Council of the Kingdom, who had ſtated the ſame in the Con- 
feſſor's time. But after him the Normans changed the current according 
to their own liking, till by Henry the firſt it was reduced into the an- 
cient courſe, allowing no money but ſuch as was current in the days LI. Hen. 1. 
of the Confeſſor, whoſe Laws alſo (with ſome alterations by the Con- 
weror, with common advice) he alſo eſtabliſhed. Concerning the 

ds right to their Villains, it is obſervable, firſt, that liberty of in- LI. Guliem. 
franchiſement was allowed; which could never have been, had not the c. 65, & 66. 
Liberty of the Subject been ſaved. Secondly, that Infranchiſement pro- 
perly is the work of the people, or the body; and the Lord was to 
| N 


deliver 
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deliver his villain by his right hand unto the Sheriff in full County-court, 
and pronounce him free from his Service ; and ſhall make room for him 
by free paſſage and open doors, and deliver him free Arms, viz. a Lance 
and aSword, and then he is made a Freeman, as I conceive, to all intents 
II. Guitelm, and purpoſes. Otherwiſe there might be manumiſſion; as if the villain re- 
cap. 65. mained in aCity, Borough, walled Town, or Caſtle, by the ſpace of a year 
and a day, and no claim made to his ſervice by his Lord, he ſhall be 
thenceforth free from the ſervice of his Lord for ever : and yet this ma- 
numiſſion could not conclude any but the Lord, and his Heirs or Aſſigns; 
nor could it enforce the Body to allow that for a Member, which was none 
before. Thirdly, that notwithſtanding they allowed the Lords liberty of 
11. Gulielm. 7nfranchiſement, yet would not they allow them free liberty of diſpoſing 
65. them as other Chattels : nor by the Law of the Conqueror might they 
ſell their Villains out of the Country, or beyond Sea; for the King had 
right to the mediate ſervice of every Villain, though the Lord had the im- 
mediate ; and therefore that Law might hold in force: nevertheleſs the 
Ordinance that Anſelm made, that no Lord ſhould ſell his Villain, they 

would never allow for a Law, nor did it hold in force. 


CHAP. L 


A recolleion of certain Norman Laws concerning the Crown, 
in relation to thoſe of the Saxons formerly mentioned. 


Call them Norman Laws, becauſe they were allowed by them, or 
comin in force, although many of them had their original from 
Saxons. | 


Fi ans end One God muſt be worſhipped, and one Faith of Chriſt main- 
tained throughout the whole Kingdom. 


* This is found amongſt the Laws of King William publiſhed by Mr. 
Ll. Gulielm. Selden, and was for ſubſtance in the Saxons time, ſaving that we find it not 
cap. 51. annexed to the Crown ſummarily until now; ſo as by this Law Hereh 


and Idolatry became Crown-pleas. And the like may be collected con- 

LI. Hen. i. c. 25. cerning Blaſphemy, concerning which it is faid, as of the Servant's killing 
his Lord, that it is impardonable: nor could any man offend herein, but it 
endangered his whole eſtate, The trial of theſe crimes is not found parti- 
cularly ſet forth. It might poſſibly be in the meeting of the Clergy, and 
poſſibly in the County-court of the Torne where the Biſhop was preſent 
TFura diving edocere. 


2 Peter- pence, Cirickſceat (or Churcb- ſbot and Tythes muſt 
be duly paid. 


Theſe are all Saxon Laws united to the cognizance of the Crown, as 
formerly hath been ſhewed : Only the firſt William eſpecially provided, 
that in caſe any man worth Thirty pence in Chattels did pay four pence 

II. Gulielm. for his part, it ſhould be ſufficient both for himſelf and his Retinue, whe- 
c. 18. & c. a0. ther Servants or Retainers ; and defaults in payment of theſe duties were 
LI. Hen. 1. c. 10. finable to the King. é 

Trua- 
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Invaſion upon the right of Sanctuary fined. z. 


This I note, not ſo much in relation to any ſuch Law amongſt the Sax- LI. Gulielm. 
ons, as to the future cuſtom, which now began to alter, according to the T. 
increaſe or wane of the Moon. I do not find this miſdemeanour to be 
formerly ſo much taken to heart by the Crown; nor poſſibly would it 
have been at this time, but that the King muſt protect the Church, if he 
meant to be protected by it: and it was taken kindly by the Church- 
men, till they found they were able enough to defend their own right 

by themſelves. Amongſt all the reſt of Church-rights this one eſpeci- 

ally is confirmed, viz. That any Delinquent ſhall have liberty of Sanctuary 

to enjoy both Life and Member, notwithſtanding any Law to the contrary. 
This privilege was claimed by the Canons; but it muſt be granted by 

the Temporal power, or elſe it could not be had; and though it be true 

that Kings formerly did by their Charters of foundation grant ſuch pri- 
vileges in particular; yet could not ſuch Grants create ſuch immunities 
contrary unto, or notwithſtanding any publick Law of the Kingdom; 

and therefore the Monaſteries had their foundations confirmed by Parlia- 
ment, or general aſſembly of wiſe men, if the firſt foundation was not 


laid thereon. 


Working upon the Feaſt-days puniſhed by Fine. 1 


ment. 


Before this time no days for Solemn Worſhip of God were acknowledg- Ll. Hen. i. c. ic. 
ed by the Law of the Kingdom but the Lord's days. By this all days 
celebrated or inſtituted by the Church for that purpoſe are defended by 
the civil power, and breach of the holy obſervation of theſe days made 
enquirable, and puniſhed amongſt other pleas of the Crown, kD 


Breach of the Peace, Bloodſbed, and Manſlaughter S. Command: 
puniſhed by Fine. ; 


This was the ancient Law of the Saxons, and was continued without 
alteration till about A/fred's time, whoſe zeal againſt blood cauſed Mur- 
ther to be puniſhed with death; but the Danes bringing in a moderation, if it 
may rightly be fo called, are now ſeconded by their kindred the Normans, 
who will not admit of puniſhment by death, partly becauſe being a war- 
like people, bloodſhed might ſeem to rank itſelf under the Regiment of va- Ll. Gulielm, 
lour, and partly becauſe they owed much to that Title for the poſſeſſion of cp. 67- 
all that they had gotten in England. And to prevent ſcandal, entring upon 
the rear, _— ſtept in, that a miſerable li: was more penal than death; 
and therefore in crimes of the deepeſt dye, they came to fine and loſs of Idid. 
Member : and which courſe prevailed moſt, either to ſtop or enlarge the 
courſe of that ſin, was left to the diſpoſition of ſuch as intended to make 
trial, But in matters of leſs malignancy, the purſe rather ſmarted than 
the body, wherein they proceeded fo far as to puniſhment of death by yio- Miror. 254. 
lence; yet was not the fine to be meaſured by the judgment of the mer- 1 
cy or rigour of any perſon, but only of the Law itſelf, which ſet down Se 
in certainty both the nature and quantity of the fine; and left that me- 
morial upon record of a good mind at leaſt to an equitable and juſt Go- 
vernment. In all theſe caſes of breach of peace, the King's Court be- 


comes poſſeſſed of the right of — and the peace is now = 
2 


& 
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., Gulielm. Jed the King's peace; not ſo much becauſe that it is left only to his pro- 

r vidential care to maintain, as becauſe the fines for moſt of thoſe 
crimes pertained to the King: for otherwiſe there is a fort of crimes that 
are contra pacem vicecomitis, as will be more cleared hereafter, 

I ſhall conclude this Subject with theſe three Obſervations : Firſt, that 
the Laws in thoſe ancient times of the Normans were ſo general, as they 
then made no difference between places or perſons ; but whether the peace 

L. Hen. i. c. io. was broken upon holy or common ground, or upon a Lay-man, or one 
in orders, the Lay-power ſeized upon all. The ſecond is the care they had 
for apprehending of the offenders in this kind. If the party ſlain were a 
Norman or Frenchman, the Lord of the Manſlayer was charged to have 
him forthcoming within a certain time, or pay theKing's Fine of 46 Marks, 
ſo long as he had wherewith to ſatisfy, and for what remained the whole 
Hundred was charged. But if the party flain were of any other people, 
| the Hundred was immediately charged with the Manſlayer, and muſt 
II. Gulielm. bring him to anſwer within a certain time, or pay the King's fine. The 
_ third and laſt is, the care they had to prevent breach of peace for the fu- 
ture ; firſt in ſettling of night-watches by all Cities, Boroughs, Caſtles, 

and Hundreds, in ſuch manner as the Sheriff or chief Othcers by Com- 

Ll. Gulielm. mon- council ſhall adviſe for the beſt ſafety of the Kingdom. Secondly, 


LI. Gulielm. 
cap. 53. 


7 4 > in forbidding entertainment of unknown perſons above three days, with- 
cap 46. Out ſurety for their good abearance, or becoming their pledge for the 


LI Hen. i. e. S. publick fafety, nor to let any perſons paſs away without teſtimony un- 
der the Miniſters and Neighbours hand of their good carriage. 


7. Command: X Man committing Adultery with a Married Woman, ſhall 
forfeit to his Lord the price of his life. 


1. This made the crime enquirable at the common-Law, as an offence 
| — ＋ 8 contra pacem Domini; but afterward it was finable to the King, and enqui- 
LI. ken. i. c. 10. Table amongſt the pleas of the Crown by the Law of Henry the firſt. 


„Force upon a Woman, to the intent to Raviſh her, is finable; 
L1.Gul.c.19. but if a Rape be committed, it ſhall be puniſhed with oſs 
of Member. 


The crime and offences againſt this Commandment were always pu- 
niſhed in the Temporal Courts, by Fine at the leaſt ; and are ſtill in the 
Normans time proſecuted in the ſame way, notwithſtanding the growing 
authority of the Canon. | 


8. Command: Robbery is finable. 


EY The different Law between the Saxons, Angles and Danes, now by the 
Normans is ſettled in the more merciful way; and in caſe the delinquent 
made flight, the pledge ſatisfied the Law for him. But in the latter times 

Ll. Gul'elm. of Henry the firſt the Law was again reduced to the puniſhment of this 

Site u g eG. crime by death, and ſo hath continued. 


Fn; on Woe ſhall be true weights and meaſures throughout the 
LI. Gulielm. Kingdom, and thoſe ſhall be ſealed. 


3 And this was the conſtant Saxon Law. 


Perjury to be puniſhed by fine, and as formerly till inquirable 
amongſt the Crown-pleas. CHAP. 
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CHAP. LI. 


The like of Laus that concern common intereſt of Goods. 


JF Cattle be taken by Diſtreſs, 33 that will repleuy them ſhall pay 


I, 
or the return of the Cattle, and give ſecurity to bring the Diſtreſs into Ul. Gulielm, 
8 if within a year and a day it be demanded. cap. 6. 
This Law I take to be intended where the Cattle are taken damage 
feaſant 3 becauſe nothing ſhall releaſe the Diſtreſs in other caſes, but obe- 


dience to the Summons. 


No Diſtreſs ad comparendum ſhall be taken but after three ſeveral Sum- TI. Gülielm. 
mons, and ſo many defaults made; and in ſuch caſe Diſtreſs ſhall iſſue by ęſpe- e. 42. 
cial order from the County-court. 
I noted this partly to ſhew the difference of the Normans from the 
Saxons in the delay of execution of Juſtice by ſo much mean proceſs, and 
partly to ſhew the difference between the Norman times, and theſe days 
wherein mens Cattle lie open to the diſtreſs of every oppreſſing or ex- 
torting Bayliff or unknown perſon, and no Summons made at all, where- 
by many poor mens Eſtates are either undone, or they muſt ſubmit to the 
unjuſt demands of their adverſary, 


No manner of Goods of above four pence in value ſhall be bought, unleſs in 3. 
the preſence of four Witneſſes of the Town. And the vendor ſhall ſatisfy out Il. Gulielm, 
of bis own Eſtate, if the ſale be not effetual, and in caſe the vendor have © ** 


no warrant for ſuch Goods by bim ſold. 


No living Cattle ſhall be ſold, but only in Cities, and before three Wit= . 
neſſes ; nor ſhall any thing forbidden be fold without Warranty. 4 - Gu i 


No Fairs or Markets ſhall be holden, but only in Cities, Boroughs, Nalld- 5. 
Towns, and Caſtles. _ 6. 
Theſe Laws concerning Sales and Markets were ancient Saxon Laws, 
and tend all to the avoiding of cheating men of their Cattle by ſurrepti- 
tious ſale of them made by ſuch as had no right. 


Goods found ſhall be publiſhed by the Finder to the Neighbourhood ; and if 6. 
any makes claim and proof of them to be his, he ſhall have them, giving ſe- Ll. Gulielm. 
curity to bring them into the Court, in caſe any other ſhall within a ear 
and a day make his claim thereto. 


The Children of perſons inteſtate ſhall equally divide the Heritage. LI. Gulielm, 

This is in terminis the Saxon Law; and therefore concerning it 1 ſhall e. 36. 
reter to the ſame formerly recited ; only I ſhall add hereto the Law of 
Henry the firſt, which may ſerve as an explanation of the former. Any 11. Hen. 1. 
Freeman may deviſe his Chattels by will; and if he die inteſtate, his Wife, 
Children, Parents, or next kin ſhall divide the ſame for his Soul's good. The 
firſt branch whereof was ancient, and doubtleſs in continual uſe ; but 
the iniquity of the Norman rude times was ſuch, that the Lords under 
ſurmiſe of arrears or relief, would ſeize all the perſonal eſtate after the 
Tenant's death, and ſo the right of laſt Wills was ſwallowed up; but 

\ 4. this 
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this reſtoreth the power of laſt Wills into its place, and in caſe the party 
died inteſtate, preſerveth a kind of nature of deſcent, although they be 
more perſonal. Nor doth that laſt clauſe of the Sou/'s good, diſannul the 
ſame, although the words may ſeem to carry away the benefit to ſome 
other hand. For the whole matter is left to the diſcretion of ſuch as are 
next to the Inteſtate, | 


CHAP. LIL 


Of Laws that concern common intereft of Lands. 


HE Laws that concern Lands, and peculiarly belonging to the Ner- 
mans, are ſuch as concern principally the tenure of Lands ; which 
if duly conſidered, although it favoured ſomewhat of the King, yet little 
of the Conqueror. For generally it muſt be granted, that Tenures long 
before and after this time, were, as the ſervices, ordered according to the 
Will of the giver, in which as the King had the greateſt ſhare, and he the 
moſt publick perſon of all: fo were his Donations ordered chiefly to ad- 
vance the publick ſervice; and in this regard the Tenure by Knight ſer- 
vice might more principally challenge the King's regard, than the regard 
of all the great men beſides. But this was not the ſore, yea, rather it 
was the beauty and ſtrength of the Kingdom ; and for which the King 
deſerved an honourable name above moſt of his progenitors, whohad not 
ſo much Land to diſpoſe of as he had, and therefore could not advance 
that ſervice in any proportion equal unto him. The ſore that cauſed ſo 
many ſighs, was the incumbrances raiſed upon this moſt ncble and free 
ſervice, which through the evil of times by this means became the moſt 
burdenſome, and the only loathed and abhorred ſervice of all the reſt, 
I fay through the evil of times ; for it cannot lodge in my thoughts 
but that in the Norman times the incumbrances were nothing ſo great 
as of latter Ages, and that much hath been imputed to the Laws of 
the Conqueror, which they never deſerved, as may appear in theſe par- 
ticulars, which the Laws of Henry the Firſt have preſerved in memory, 


Reliefs. Tenant of the King, or other Lord, dying, bis Heir ſhall pay no other relief 
Vide = ys + than what by Law is due. 
192 21" That which by Law is due, is ſet down in the Laws of Milliam the Con- 


1 Relief. | | 
Ro, Ss | 
5 8 Horſes ſadled and bridled. 1 
4 Helmets. 5 
4 Coats of Mail. | 
The Relief of an Earl, 4 4 Shields. 
LI. Gulielm. 4 Spears. 
FEY 4 Swords, 
| 4 Chaſers ], .. 
1. Pola {/rided and ſadbe. 
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"4 Horſes with Saddles and Bridles. II. Guliel. 
2 Helmets, => 

* 2 — 44 Mail. 

2 Shields. 

The Religf of a Baron. 2 Spears. 


2 Swords. 


2 Chaſers . 
= Fray ('rided ond fadtd, 


His beft Horſe. 3 Ibid. c. 
His — T 
His Coat of Mail, 
The Relief of a Vavaſor | His Shield. 8. 
to his Lord. His Spear. 100 
His Sword. 
Or i be had no Arms, then be was 


to pay l 


The Relief of the Country-man is the beſt Beaſt that is in his poſſeſſion ; 1). Gulielm. 
and of him that farmeth his Lands, @ year's rent. c. 29. 


Theſe are the Relizfs due by Law, and now ſettled in Goods or Arms, 
but afterwards turned into Money *“; and it is likely that the ill cuſtoms, . 5 Fal, 
in the former times did extort both Money and Arms, or ſuch ſums of and Gilber?'s 
Money as they pleaſed: and by the very words of the Law, it ſeems they — 8 
had brought it to an arbitrary power, to take what they could get, and a 


yet all againſt Law. 


The King's Tenant ſhall adviſe with the King in marriage of his Daugh= 2. 
ter, Sifter, Niece, or Kinfwoman ; and his Widow in hike manner. Marriage. 
The ſenſe hereof in ſhort is, that theſe might marry at their own will, 
without . Fine or Compoſition to the Lord; and yet muſt have the 
liking of the Lord ſo far as to declare whether the man intended were 
his Enemy or not, and fit to perform Knight-ſervice. This Law was 
therefore grounded upon the preſent diſtreſs of affairs, wherein the Na- 
tion was unſettled, and common right having eſtabliſhed a mutual truſt 
between Lord and Tenant, found out this means to preſerve the ſame: 
for if the marriages of thoſe that are related to the Tenant in ſuch man- 
ner as may inherit part of all his Lands, or have jointure therein, ſhould 
72 be left altogether at the liberty of the Tenant or his Widow ; it muſt 
l needs follow, that the mutual truſt between Lord and Tenant muſt fail, 
. and the ſpublick receive damage. And therefore if this cuſtom were of 
Nerman birth, it was begotten upon a Saxon Law, and might the rather 
be owned by the Engliſh. 


The Widew of the King's Tenant, having Children, ſhall have ber Dower 
and Por tion fo long as ſhe keeps —. 

The portion here is in the Latin word maritagium, which I take to 
be the Marriage- portion given by the Huſband according to the Saxon 
cuſtom, whenas the Dower in Land was not in uſe; whereof is ſpoken 
formerly in that Chapter of Dower. And the Normans were neceſſita- 
ted to introduce this cuſtom of theirs with themſelves, partly becauſe it 

was 


3+ 
Dower. 
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Lindenburg. 
Concil. /En- 
ham. c. 19. 
LI. Edm. 


Miror. fol. 20. 


cap. 4. 


4+ 
Wardſip. 
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was a privilege which was their own by birth, and it could not be wa. 
ved without an evident wrong done to the Wives of theſe men who had 
ventured their lives in that ſervice ; but principally becauſe it would not 
conſiſt with the work in hand to diſclaim that cuſtom which mult needs 
be of infinite conſequence in the effecting of what was principally ſought 
after, v/z. the union of the two peoples, Normans and Saxons, into one: 
I ſay, it was principally fought after by the Norman Conqueror, if not 
led thereto by his own genius, yet neceſſitated thereto by force of reaſon 
of State, as — hereafter. And what could be imagined a more 
ready way to ſtay the effuſion of blood, and all other unhappy events 
of enmity, than by taking away enmity it ſelf? or a more ſpeedy and 
certain courſe for union, than to reduce the Men and Women of each peo. 
ple to mutual ſociety, and to ſeal up all by a laſting bond of Marriage? 
or greater encouragement for the comfortable proceedings therein, than 
the ſettling of the conſtant maintenance of the Wife, in caſe of ſurvivor- 
ſhip, by the Law of Dower of the Lands and Tenements of the Huſband? 
which was ſo full of contingencies and uncertainties in the portion of 
Goods that was by the Saxon Law appointed to the Wife in ſuch caſe. Nor 
was this all; for by Marriage thus made to the Normans, they had a great 
hold, not ſo much over the Eng/i/h, as in the Engliſb; and that not only 
during coverture, but by reaſon of this title of Dower, the Women be- 
came Tenants, and under the Lord's wing, fo as they durſt not willingly 
and illegally offend their Lord in their Widowhood, nor by Law nor rea- 
ſon match themſelves and their Dowry to any other that was not firſt al- 
lowed by the Lord to be in friendſhip with him: and thus became the 
Tenants Widows to be at the liking of the Lord for their marriage. And 
the like hereto may be ſaid concerning the Husband in caſe of Tenant by 
the courteſy ; and however by the Norman former practice it was much di- 
ſturbed, yet by Henry the firſt it was again reduced to its former right, ra- 
ther than originally ariſing from his grant, as ſome hold, and proved ad- 
vantageous for the ends aforeſaid, Now as touching their marriage-por- 
tion of Goods, becauſe the Saxon Law had already endowed them thereof, 
they could not be induced to lay down their known ancient right, till they 
found the new Law of Dower to ſettle ; and ſo for ſome time both Laws 
were in force, until the more ancient Saxon law had an honourable burial. 
Nevertheleſs for the preſent, the Law abridged that right fo far as to li- 
mit it to the Widow during Widowhood, according to the former Saxon 
law. Upon conſideration of all which, it may well be conceived that the 
power of the Lords in conſenting or diſſenting to the marriages of their 
Tenants, Widows, and Wards, was not ſo much an uſurpation upon the 
common right of the Eng/i/b Subjects, as a cuſtom rationally, and with 
great wiſdom, as the courſe of affairs then ſtood, upholden and allowed 
amongſt them, principally for the ſpeedy ſettling of a peaceable Govern- 
ment, and conſolidating of two Nations into one, and wherein England 
was then ſo happy as to come to a concluſion in ſeven years, which coſt their 
Anceſtors nigh two hundred years experience with the Britains, beſides 
a world of blood-ſhed that might have been ſpared, c'er they could find out 
the right way to a deſired peace by mutual marriages had between them. 


Such Widow ſball have the cuſtody of the Lands of ſuch Children, or other- 

wiſe ſuch other perſon as by right ought to have the ſame. 
This is the firſt news of Wardſhips that paſſed abroad cum privilægio 
of a received Law, which, together with the former, declare the _ 
| cuſtom 


4 
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cuſtom of the Normans, and thereby the znjuſtas conſuetudines quibus An- 

gliæ regnum oppri mebatur, viz. Arbitrary Relief taken of the Tenant's E- M. Paris. 
ſtate, arbitrary Marriages made of their Perfons, and — Grants of 
Guardianſhip of their Lands: For as yet oppreſſion was not fo high-flown 

as to caſt the government of the perſons of their Mardi out of the view 

of the Lords proviſionary care, upon adventure of the next in Law, whe- 

ther man or woman, wiſe or unwiſe, under pretence to train him up in 

military ſervice fit for the Lord's own fatety, and the Kingdom's lifeguard : 

But it was the proper ground of the Lord's own ſeiſure and right of Ward- 

ſhip, he being looked upon by the eye of common reaſon as the only 

meet man that both could and would effe& that work, ſo as might be 

moſt advantageous to the publick ; which ſeemed to be chiefly concerned 

herein. And upon the ſame general ground the ſurvey of fools accompa- 

nied the-former, albeit it was not in practice till Henry the Firſt brought it 

in, as the Mirror of Fuſtice faith (fol. 258.) yet it came upon an ancient Ll. Canut. 47. 
foundation laid in the time of the Danes. For my own part, I will not diſ- 

pute the point whether this cuſtom of Ward/hzp. was purely Norman, or 

whether it was derived from the Saxons anciently, who poflibly might 

have ſome reſpec to Orphans, in ſuch caſes to train them up for the pub- 

lick ſervice in point of War; eſpecially being poſſeſſors of a known right 

of Relief, as well as Alfred the Saxon King did undertake the work for the Aer. Menev. 
training of ſome ſuch particular perſons in Learning for the ſervice of the 
Publick, in time of peace and civil Government. Yet thus much appear- 
eth, that Guardianſhip of Lands was a known Cuſtom, enough to make 
and maintain a right; and that it by Law was a right belonging to ſome 
perſons before others; and that this had been a cuſtom. before the former 
unjuſt cuſtoms crept into the Government of the Conqueror, and prin- 
cipally of his Son Rufus. And though it be queſtionable whether it ſettled 
ficſt upon the Normans or the Engliſh, yet it is manifeſt that if one people 
had it, the other people now coming into union with that people, could 
not in reaſon except againſt that cuſtom which the other people had taken 
up upon ſo honourable grounds as reaſon of State, which as the times 
then were, was evident and e ; eſpecially the cuſtoms being un- 
der the regulating of Law, and not of any Arbitrary power; and can be no 
Precedents of Relief, Marriage, and Wardſhip that after- ages uſurped. _ 


_ Tenants in Knight-ſervice ſhall hold their Lands, &c. acquitted of all ay. ;. 

Taxes, that they may be more able to 22 Arms, and be more ready and Ln | 

fit for the King's ſervice, and of the Kingdom. gs : 
This Law, whether it be a renewing of a former cuſtom, or an intro- 

duction of a new Law, it is clear it was upon an old ground: That Te- 

nants by Knight-ſervice muſt be ready for the ſervice of their Lord, and 

defence of the Kingdom ; whereof afterwards. But the Law is, that 

theſe men ſhall hold their Lands of that Tenure acquitted of all Taxes, 

though legally impoſed upon the body of the Kingdom, which muſt be 

conceived to be for the publick benefit, viz. either for the preparation 

or maintenance of publick War; for in ſuch caſes it hath been in all times 

held unreaſonable, that thoſe whoſe perſons are imployed to ſerve in the 

Wars, ſhould hold Lands doubly charged to the ſame ſervice, viz. to the 

defraying of their own private expences in the War, and maintenance 

the publick charge of the ſame War beſides, | 
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Of divers Laus made concerning the execution of Juſtice, 


Lthough in proceedings in Caſes of vindicative Juſtice Delinquents 
might ſeem to be left rather to the fury than mercy of the Law; 
yet ſo long as men are under the Law, and not without the Law, it hath 
been always held a — of Juſtice to extend what moderation might poſſi- 
bly ſtand with the honour of the Law; and that otherwiſe an over- rigid 
and fierce proſecution of the guilty, is no leſs tyranny than the proſecu- 
tion of the not- guilty: and although violence was the proper vice of 
theſe times, yet this point of honour muſt be given to the Normans, 
That their Sword had Eyes, and moved not altogether by Rage, but by 
Reaſon. 


i. No Sentence ſhall paſs but upon averment of the complaint by Accuſer ur 
II. Hen. 1. c. 5. Witneſſes produced. 


2. Fine and Pledges ſhall be according to the quantity of the offence. | 

LI. Hen. 1. By theſe two Laws of Henry the firſt, the Subjects were delivered from 
M. Paris. . Pd . . . 

three great oppreſſions. Firſt, in making them offenders without Com- 

plaint or Witneſs. Secondly, in impoſing immoderate Fines. Laſtly, 

in urging extraordinary Bail. 


Forfeiture of Felons Lands is reduced to à year and a day. 
The Normans had reduced the Saxon law in this caſe unto their own 
Laſt, which ſtretched their deſire as far as the eſtate would bear; but 
this being ſo prejudicial to the immediate Lords, who were no offenders 
in this caſe, and ſo contrary to the Saxon law, it was both done and un- 
done in a ſhort ſpace by the allowance of Henry the firſt. 


Miror. fol. 261. 


4. Intent of Criminal offences manifefted by Act, puniſhed by Fine or Muli. 
Miror. fol. 254. This by Alfred's Law was "x57 my by Talioes Law, but now by a Law 
of Henry the firſt reduced to Mulcts. 


5. ÞMainperners are not to be puniſhed as Principals, unleſs they be parties or 
privies to the failing of the Principal. 
Miror. fol. 141. This Law of Henry the firſt repealed the former Law of Canutus, 
which muſt 'be acknowledged to be rigorous, although not altogether 
without reaſon. | 


6. No perſon ſhall be imprijoned for committing of a mortal Crime, unleſs fin 
Le be attainted by Verdict of Twelve men. 

II. Hen. 1 c.5. By Impriſonment, is intended cloſe impriſonment, or impriſonment 
without Bail or Mainprize ; for otherwiſe it js apparent, that as well by 
the Saxon as Norman Laws, men were brought to Trial by reſtraint. The 
Verdict here intended is that of the Grand Fury. 


4.9. Appeals of Murder reftrained within the fourth degree. 
—_— cap. 2. Before this Law, Appeals were brought by any of the blood or kin of 
the party ſlain : but now by Henry the firſt reſtrained, The ground 
ſeems to be, for that affection that runs with the blood, grows ſo cold 
| beyond 
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beyond the fourth degree, that the death of the party is of ſo ſmall ac» 
count, as it can ſcarcely be reputed a loſs of ſuch conſequence to the par- 
ty, as to expoſe the life or price of the lite of the Manſlayer unto the 
claim of ſuch an one. And thus the Saxon law that gave the ſatisfaction 
in ſuch caſe to the whole kindred, became limited to the fourth degree, as 
I conceive, from the Eccleſiaſtical conſtitution concerning marriage. 

Two things more concerning juridical proceedings may be noted ; the 
one concerning ſpeedy courſe of Juſtice, wherein they may ſeem to ju- 
ſtify the Saxon way; but could never attain to their pace, in regard 
they yielded ſo much time to Summons, Ffſoyns, &c. The other concerns 
election of Judges by the parties; for this we find in the Laws of Henry 


the firſt 


C HA. E. 
Of the Militia during the Normans time. 


HE power of Militia is either the Legiſlative or Executory power: 

the Legiſlative power without contradiction reſted in the grand 
Council of the Kingdom, to whom it belonged to eſtabliſh Laws for the 
government of the Kingdom in time of peace. And this will appear in 
the preparation for War, the levying of War, and managing thereof after 
it is levied. For the preparation, it conſiſteth in levying men and muni- 
tion, or of money. In all which queſtionleſs will be a difference between 
raiſing of War by a King to revenge a perſonal injury done to the King's 
own perſon, and a War raiſed by the whole Kingdom, or repreſentative 
body thereof, which is commonly done in defence of publick intereſt, and 
ſeldom in any offenſive way, unleſs in recovery of a right of poſſeſſion, ei- 
ther formerly loſt, or as yet not fully ſettled. Now although it be true, 
that ſeldom do injuries refle& upon the King's perſon alone, but that the 
Kingdom will be concerned therein to endeavour a remedy ; yet becauſe 
it may fall out otherwiſe, and Kings have taken occaſion to levy War of 
their own accord, in ſuch caſe they could neither compel the perſons of 
their Subjects or their Eſtates to be contributary And of this nature I 
take the War levied by Harold againſt the Conqueror to be, wherein 
the greateſt part of the Kingdom was never engaged, nor therefore did it 
feel the dint of the Conqueror's Sword at all; and in this caſe the Militia 
muſt be allowed to ſuch as bear the purſe : nor can it be concluded to be 
the Militia of the Kingdom, nor any part thereof, although the Kingdom 
may connive thereat. But to ſet this conſideration aſide, as not co- inci- 
dent at all with the Norman engagements after they were crowned, and to 
take all the ſubſequent Wars to be meerly defenſive of the right of the 
Crown, as in ſober conſtruction they will appear to be: as touching the 
lying of money, tis evident that it lay only in the power of the grand 
Council of the Kingdom; for otherwiſe the Laws were ſettled that no Tax 
Should be made or taken but ſuch as were due in the Confeſſor's time, as former- 
ly hath been ſhewed. Secondly, for the preparing of men and munition, 
it was done either by Tenure, or by ſpecial Law. As touching Tenure, 
it was provided by way of contract, that thoſe that held by Knight- ſer vice 
ſhould be ready with their Arms to aſſiſt the King for the defence of the 


Realm: So as they were not bound by their Tenure to aid him in any 
O 2 other 
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LI. Hen. 1. c. 13. according to the old Saxon Law revived and declared by Henry the firſt, 


LI. Gulielm. 
cap. 61. 


field; and eſtabliſhed a Law, that ſuch as forſook their Colours or Aſſoci- 
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other caſes. Others were alſo by eſpecial Law of the Land bound to be 
ready for their ſervice in that kind: For all the Inhabitants of this King. 
dom held their Eſtates under a general ſervice, which by common right 
they are bound to perform, viz. in time of danger to join in defence of 
their Country : This is the common Fealty or Allegiance which all men 
owe; and which if neglected or refuſed, renders the party guilty of Trea- 
ſon againſt his Country, and his Eſtate under the penalty of forfeiture, 


Thus the Law made preparation for the War, both of Men and Arms. 
Caſtles and Forts were likewiſe cither firſt made by the order of the grand 
Council, or otherwiſe allowed by them, for the defence of the Commons 
and the Kingdom; ſo was the Law of William the firſt, The levying and 
managing of the War muſt not be denied de jure to belong to the repre. 
ſentative body, ſo far as may conſiſt with the directory part, for that it is 
a main part of the Government of the Kingdom in times of War : And 
therefore Henry the firſt, amongſt his Laws made in the ordinary courſe 
of Law-making, provideth for the ordering of men in the Army in the 


ates in the field, during the Battle, ſhould be puniſhed with death, and 
forfeiture of his whole Eſtate. Nor yet can it be denied but that de fa 
Kings of their own accord, and by ſecret Counci], did deem 
either in the vacancy of Parliament, which was the general caſe of the 
firſt times of the Norman Conqueror, and the whole Reign of Willian 
Rufus ; or by connivance of the grand Council, while they faw nothing 
done but what was well done. Nor can it be rationally ſaid that Kings 
by ſuch advice as they have (in the receſs of the grand Council) levy- 
ing War in defence of the publick according to rules, do otherwiſe than 
their duty ; or if the grand Council look on, ſee nothing miſgoverned, 
and fay nothing, that they do other than is meet : For it muſt be remem- 
bred, that Kings in their firſt original were rather Officers for War than 
Peace; and ſo are holden by all Antiquity, and as Generals in War were 
called Reges or Imperatores, by the Grecians, Romans, and Germans. And 
at ſuch times as War was concluded, at the general meeting of the people 
they choſe their Dux or Rex, call him which you pleaſe ; and he being 
choſen, all bound themſelves to be at his command, and to defend his 
perſon, So as while a King keepeth within his place, in time of danger 
it is his duty firſt to ſtir himſelf, and ſtir up the reſt ; to lead them and 
order them, as may be moſt for the publick defence, and to govern the 
Army by ſuch Laws as are or ſhall be eſtabliſhed by order of the publick 
Meeting, and in caſe of ſudden exigencies to uſe his own wits ; and in all 
this is the common liberty no whit infringed, in regard that all is for the 
publick defence, to which the Knights are bound by their Tenures, and all 
others by the Law. And this was this Kingdom's caſe in the Normans 
time, that both Leaders and Soldiers, whether by election of the people, 
or preſcription, yet all ſerved for the defence of the Kingdom, Nor 
were they comparable to any other ſervice inconſiſtent therewith, nor to 
ſtand to any judgement in ſuch caſes differing from, or contrary to that 
of the Parliament it ſelf. | 
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That the entry of the Normans into this Iſland, could not be 
by Conqueſt.* ale 
| the _ 6 Fo 
HAT in point of fa&, the entry of the Normans into England 3g 
was not by Conqueſt, will ſufficiently appear from what hath 
been already noted. I ſhall make one ſtep further, and ſhew, that as 
affairs then ſtood with the Conqueror, it was impoſſible for him to merit 
that name againſt the ſtream of Providence, that had pre-engaged him 
to three ſorts of men, viz. the Normans, the Clergy, and the Commons 
of England. 
It muſt be taken for a ground, that Duke William muſt give all fair 
correſpondency to the Normans, conſidering they are Members of his 
own Body, and the Arm of his Strength, without which he could do no- 
thing. And it is not leſs certain, that however the Sea divided the two 
Countries, yet long before the arrival of the Army, the Normans and 4. weg. 
Saxons were ſo well acquainted by the latter acceſs of the Danes, that part- An 1072. 
ly by marriage and other intereſts, the Normans made ſo great a party in _ 
England, as that party merited no leſs from the Duke in his entrance, than 
thoſe he brought with him : And therefore both they and their Allies in 
all reaſon muſt expect ſuch reward of their faithfulneſs to him, as the o- 
ther had; nor could the Duke deny the ſame, unleſs he had diſclaimed his 
own intereſts, whereof he had none to ſpare. Secondly, their merit from 
the Duke was accompanied with no leſs mutual relation to his Army, be- 
ing of the ſame blood with themſelves, and of ancient acquaintance ; and 
as impoſſible it was for the Duke to keep them from conſociation with 
the mixed people, as to abſtract the mixed people each from other; one 
or both of which muſt be done, and the Conquerors muſt be kept from 
incorporating with the conquered, or elſe the Law of Conqueſt cannot 
hold. Thirdly, if theſe two had failed, yet had the Duke by his manner 
of rewarding his Army, diſabled himſelf from holding, however he might 
ſeem to have by conqueſt. Thus was his gift of Manors, Lands, and 
Franchiſes unto his Soldiers, compleated with their ancient Rights and 
Privileges in free ſervice ; otherwiſe it had been little better than a Trap 
to bring his own men into bondage, who lately were free Soldiers under 
no better than a Duke of their own election. And their Government in 
their own Country, however big, yet had not brought forth a Sovereignty 
into the World; their Duke no compleat King, nor themſelves ſo mean 
as Vaſſals; and it was equally difficult for him to get up higher, as for 
them to ſtoop lower. And however, it was dangerous now for the Duke 
totry maſteries, unleſs he meant to hazard all, and to change the ſubſtance 
for the ſhadow. Laſtly, to lay them all aſide, and to take the Normans 
as in themſelves conſidered, a People under ſuch Laws and Cuſtoms as 
were the ſame with the Saxons, and originally in them, and from them 
derived into Normandy by Rollo, or ſome other ; or take them as a People 
willing to lay afide their own Law, as ſome Writers affirm, and more 
willing to take up the Daniſh cuſtoms, which were alſo very nigh akin to 
theirs, and in part ſettled by the Danes in that part of the Kingdom where 
themſelves moſt reſided : It muſt be concluded, that a Government bv 
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Law was intended, and ſuch a Law that was no way croſs to the Funda- 
mental Laws of this Kingdom, but concurring therewith : in every of 
which regards, the future Generations may juſtly claim their mmuni- 
ties as Succeſſors and Heirs unto the Normans, albeit no Saxon could 
have enjoyed or derived the ſame to Poſterity. 
A ſecond ſort of men that made the King uncapable to hold by Con- 
queſt, was the Clergy, a confiderable part of the Kingdom in thole days, 
* 5 4 whenas in every Nation they grew checkmate ; and in this * Kingdom had 
— well- nigh the one half of the Knights fees, and thereby a principal part of 
many Normans the ſtrength of the Kingdom, beſides the Conſciences of them all: and 
— ot for a Reſerve, they had the Pope in the tear, whoſe power in every King- 
who pav'd the dom was little inferiour to that of the King's own, and therefore ſufficient 
= — 4 to ſtop an abſolute Conqueſt, unleſs the Clergy were firſt conquered, 
Sax. Chron. But the King came in upon great diſadvantages in both theſe regards: for 
167, 168, Sc. whereas his pretence upon his entry was to advance Juſtice principally to- 
9 ward the Clergy, who formerly were wronged by Harold, or voiced ſo to 
be; this bound him from Injuſtice and Oppreſſion. And furthermore, the 
Pope had him in a double bond ; one as Prince of the Engliſb Clerg , the 
other as Judge of the Title of the Crown by the King's own Election; and 
that by Sentence: for the King had merited of him, if not to hold the 
Crown it ſelf by Fealty to the Roman See, yet by ſuch ſervices, as that the 
Tripple-Crown ſhould be no loſer. The King therefore mutt reſolve to 
have no more to do with the Church than will ſtand with the Pope's liking, 
unleſs he meaned to adventure himſelf and all he had into the danger of 
the great Curſe, of which the King would ſeem more ſenſible than per- 
haps hewas. Nor were thoſe times of the Church ſo moderate, as to bring 
forth Church-men that would catch the good will of the Laity by conde- 
ſcenſion; or Popes of that height of perfection, as to part with one tit- 
tle of their great Titles, much leſs aught of that pitch of power which 
they had griped, though it would fave the World from Ruine. In all 
which regards, the Norman Duke was too far inferiour to attain by Con- 
queſt any thing in this Kingdom, wherein the Pope or Clergy claimed 
aught to have or do. B 
A third ſort of People avoided the dint of Conqueſt, either by timely 
ſiding with the Norman, or by conſtant reſiſting ot him, or by neutrality, 
Of the firſt ſort were many, both Lords and others, that by affinity and 
Hovedon 1. 6. conſanguinity were become Engliſb-men to the Norman ule ; others were 
| purchaſed thereunto by the Clergy, that were zealous for the Pope's ho- 
nour, that was engaged in the Work. Of thoſe likewiſe that were reſo- 
Ingulfus 512. Jute in the defence of the Liberty of their Country, there were not a few 
that purchaſed their Liberty, who otherwiſe might under pretence of 
Treachery have forfeited the ſame to the rapacious humour of the Con- 
queror, And this was not done only by Valour ; for Normandy ſtood 
in a tottering condition with their Duke, partly drawn away by the 
French, that feared the Duke would be too ſtrong for them ; and partly 
declining their own further aid, leſt their Duke ſhould be too great for 
the Dutchy. It was therefore wiſdom in the Conquetor to ſettle the 
Engh/hattairs in the faireſt way, to gain them for himſelf, who had been fo 
brave againſt him. But the greateſt number, eſpecially of the Commons, 
looked on while the game was playing, as contented with the caſt of the 
Dice, whatever it ſhould be. Theſe were afterwards by the King looked 
upon, not as Enemies (as the precedent of Edwin of Sharneburn witneſſeth 


Gloſf 217, ſufficiently) but ſuch as either were, or by fair carriage would be —_ 
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his friends; and therefore he concluded them under a Law of aſſurance, 
that they that had been fo peaceable, ſhould have and enjoy their Lands as 
entirely and peaceably as they had formerly done before his entry. To 
conclude therefore this point; if theſe three parties of the Exgliſb Nor- 
mans, the Engliſh Clergy, the flout Engliſh, and the peaceable Engliſb, be 
ſet aſide from the Title of Conqueſt, it will be probable that not one 
tenth part of the Kingdom were ever under other change than of the 
Governour's own perſon, ' 


CHAP. LI. 


A brief Survey of the Senſe of Writers concerning the point 
| of Conqueſt. 


HE clamours in ſtory that the Conqueror altered and made Laws at * See Sir Mar. 
pleaſure, brought in new Cuſtoms, moleſted the Perſons and Eſtates of _ —— 
the People with Depopulations, Extortions, and Oppreſſions, and others of 5, 
that nature, have made latter times to conclude his Government to be 
(as of a Conqueror) meerly arbitrary, and that he did what he liſt, How 
different this concluſion is from the intent of thoſe Writers, 1 know not; 
but if the King's Title and Government was a Conqueror, then was his Will 
the only Law, and can adminiſter no cauſe of complaint of wrong and 
oppreſſion : and therefore if theſe be taken in nature of complaints, they 
declare plainly that there was a Law in Title, or elſe there could have been 
no tranſgreſſion or cauſe to complain. But if the Reader ſhould apprehend 
theſe paſſages in Writers to be no other than ſober Relations, then were it 
not amiſs to conſider from what ſort of men theſe Complaints or Relations 
do proceed, viz. from Writers that have been cloyſtered men, little ſeen in 
affairs of State more than by common report and rumour ; prejudiced by 
the King's diſpleaſure againſt their Cloyſters, and therefore apprehenſive 
of matters in the ſaddeſt ſenſe, and many times far beyond the truth, and 
might as well be ſupported to miſ-relate, as to miſtake. For if we ſhall 
touch upon particulars, I think no man will deny but the King allowed 
property indifferently, as well to Normans as Engliſh, it the premiſes be 
rightly conſidered : and therefore though ſomewhat be true of the plun- 
dering of houſes of Religion, perſecuting of the Exgliſb Nobility, depoſing 
of Biſhops and Abbots, whereof they ſpeak ; yet all might be deſervedly 
done in a legal way, and in execution of Juſtice, whereof Hiſtorians are 
not altogether ſilent. Nevertheleſs, if in the proſecution the King did 
ſhewa kind of rage, and ſome raſhneſs, it might be imputed to the com- 
mon infirmity of great men: for as Oppreſſion upon thoſe that are in- 
feriour, makes them mad, ſo doth Treachery againſt them that are 
ſuperiour make them little other ; eſpecially if they be dvertaken with a 
_ of paſſion in the inſtant, or their minds wrapped into a whirlpool of 
affairs. 

But the change of Laws makes the greater noiſe ; wherein what change 
they ſuffered, may appear from the premiſes, if Writers have dealt up- 
rightly ; otherwiſe general imputations without particular inſtances, will 
never {way Opinion contrary to the current of the Laws that are publiſhed; 
eſpecially ſeeing we have obſerved the errour of the beſt Hiſtorian of thoſe 

times, 
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times, in calling thoſe things new, which were anciently uſed in England, 
before Normandy was in a condition of a State. Yet: if this ſhould be gran- 
ted, and that there were ſuch change of Laws as is pretended, it makes no- 
thing to the point of Conqueſt, fo long as the new Laws are made by ad- 
vice of Common-council, and for the common good; and ſo long as they 
are eſtabliſhed to be Rules for Government. I remember it is affirmed 
by ſome of thoſe ancient Writers, That the Duke or King would have 
brought in the Cuſtoms of Norway, but the earneſt Mediation of the Eng- 
liſh prevailed againſt it: and this evinceth two things to my opinion; 
Firſt, that there was queſtion made what Law ſhould be eſtabliſhed. Se- 
condly, that notwithſtanding the Intereft that the Normans had in the 
Kingdom, theycould not prevail to bring in the whole body of their Law, 
or of the Cuſtoms of Norway ; which were not only the prima materia 
of their Law, but alſo in kind had a ſettling at that very time in thoſe pla- 
ces of this Kingdom where the Danes had their principal ſeat : and there- 
fore not altogether ſtrange to the Saxons themſelves. The ſum of which 
will be this, That upon debate a Law muſt be ſettled, and that not the 
Law of the Conqueror's own Will, nor the Law that ſuits with his De- 
fire; but the ancient Law of the Kingdom: And therefore if at any time 
the unquietneſs of ſome of the Engliſh brought the King to ſome thoughts 
of Arbitrary Rule, and to ſhake off the clog of the Saxon Law, it was 
Jong e'er it ſtirred, and ſprang up too late to raiſe the Title of Conqueſt, 
and withered too ſoon to ſettle it. 

As touching the change of Cuſtoms (for that alſo is imputed to the Con- 


12 it cannot be denied but ſome alteration might be in matters of 


ller conſideration ; yet are the Writers not without miſtake in the 


particular inſtances : For whereas they tell us that the Conqueror took 


away the cuſtom of Gavel-kind, and brought the cuſtom of deſcent to the 
eldeſt Son; and that Kent ſa ved their Liberties, and continued this cuſtom 
of Gavel-kind : I ſhall not contend about the Liberties of Kent, but muſt, 
till I ſee better reaſon, hold the opinion of the change of Inheritance to be 
a meer conceit. For (beſides what hath been already ſa id concerning that 
cuſtom of Gavel-xind) if we believe Glanvil, the difference was between 
Lands holden by Knight's-ſervice, and in Socage; the firſt of which in his 
time, by ancient cuſtom, always deſcended to the eldeſt : and thoſe Lands 
that were holden in Socage (if not partible by cuſtom, in which caſe they 
went equally to all the Sons) went by cuſtom in ſome places to the eldeſt, 
in other places to the youngeſt ; ſo as the Rule of Inheritance in the Nor- 
man times was cuſtom, as well as in former times, And furthermore, if 
the cuſtom of Gavel-kind had been the general cuſtom of this Nation, the 
King by his change had contradicted his own Prerogative, and granted as 
great a Liberty to his Subjects as could have been invented: For had the 
cuſtom of Gavel. kind happened upon the Lands in Knight-ſervice, it had 
brought all the Sons under the Law of Wardſbip, and had made a ready 
way to enthral all men of Worth, and undo all Husbandry ; the firſt 
whereof had been as advantageous to the King's private intereſt, as both 
deſtructive to the publick. 

Nor is it clear from any Author of credit, that the Normans changed the 
Tenures 25 Lands ; albeit that it cannot be denied but ſuch Lands as he 
had by forfeiture, or otherwiſe, were in his own power to diſpoſe upon 
what Tenure he pleaſed : for as well before the Normans time, as long af- 
ter, Tenures were like as the Services were, all at the Will of the Donor ; 
and were of as many Individuals almoſt as the minds of the Owners. 
Some 


S 
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Some being of more general regard and publick uſe, are recorded amongſt 
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the grounds of Engliſb Laws; none of which appear to me to be of Nor- Liulet. 


man original, although they received their names according to that 
Dialect. | 

The next thing objected, is the change of Language; which thing, ſome 
Writers tell us, the King endeavoured; or which is worſe, to be ſo abſo- 
lute, as to be abſolute Tyrant, and to publiſh Laws in a foreign Language, 
that the people through ignorance might the rather tranſgreſs, and there- 
by forfeit their Eſtates. This (if true) ſo far differed from the nature 
of a Conqueror, as rather proveth that he was put to his ſhifts. Neverthe- 
leſs, the thing taſteth ſo much of Spleen, as it might occaſion diſtruſt of 
other relations concerning this ſubject. For beſides that it is nonſenſe for 
a Conqueror to entitle himſelf by a cheat, where he hath an elder Title by 
Conqueſt ; 1 ſhall in full anſwer to that calumny, inſert a paſſage of an Hi- 
ſto lan that was in the continual view of publick affairs in thoſe times, 


4 


who ſpeaking of the Conqueror, faith, That he commended the Confeſſor's Ingulſus. 


Laws to his Fuſtices, in the ſame Language wherein they were wont formerly 


to be written, leſt through ignorance the people might raſhly offend, And a- 


nother Author ſaith, That the King had a defire to learn the Engliſh Tongue, NI. Paris. 


that be might the better know their Law, and judge according thereto. It is fragm. 
- probable nevertheleſs, that the Laws were in the Norman Tongue; and it G 


is no leſs likely that the Pleadings, in real Actions eſpecially, were alſo in 
the ſame Language; elſe muſt the Normans be put to School to learn Eng- 
liſh, upon peril of loſs of their Eſtates. But that either the written Laws 
were wholly concluded into the Norman Tongue, or that the publick plea- 
ding of Cauſes by word of mouth in all Actions where the iſſue was left 
to the Country, were in any other Language than Engliſh, no adviſed 
Reader will conceive; ſeeing it had been a madneſs for an Engliſb Jury to 
paſs their Verdict in any caſe wherein it is likely many of them under- 
ſtood ſcarce a ſyllable of the Norman Language, much leſs aught of the 
matter upon which their Verdict ſhould be grounded. Add hereunto, 
that it is not likely but the Conqueror inhibited the uſe of the Engliſh 
Language in all matters of publick Record, inaſmuch as 'the Charters 
made by him to corporate Towns and Franchiſes, were ſometimes in the 
Saxon, more generally in the Latin, but ſeldom or never in the Norman 
Dialect; and that Pleadings and Indictments were entred in like manner 
in the Latin Tongue, as formerly by an old cuſtom brought in by the 
Clergy was uſed: for the Clergy, who had gotten the Key of Know- 
ledge and Law into their own cuſtody, laid it up in that Language 
whereof the Commons had little knowledge, that they might thereby 
be enforced to depend upon theſe men for Juſtice, as well as for Piety. 
The Normans therefore either found it too hard to alter the former cuſtom 
in ſuch caſes, or elſe thought it the wiſeſt way to chuſe the Latin as a third 
Language, indifferent as well to the Normans as Saxons, and beſt under- 
ſtood of any foreign Tongue beſides: and yet endeavoured to bring both 
Peoples into one Language, as they were intended to be one People; and 
to preſs the uſe of the Norman Tongue in publick affairs, ſo far as might 
conſiſt with good Government and Juſtice, leaving time and occaſion to 
work the iſſue; which doubtleſs was much, and had been more, had the 
Norman Race continued in the Throne. Butit falling out otherwiſe, the 
Engliſh blood prevailed in the head, and their Language continued poſſeſſi- 
on, mixedonly with ſome Norman words, as the people alſo were a mix- 
cd people: So as the Language was not changed, though it was or” 
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Laſtly, it isaftirmed, that the Normans did impoſe a new cuſtom called 


Coverfeu*; and it is thought by ſome to be a meer Vaſſalage, that every 
man at the noiſe of the Bell every night, muſt put out both Fire and Can. 


dle; and yet it is a matter of ſo ſmall concernment, that (being in its 


own nature convenient) Scotland received it without ſuch coercion : and 
it can be reputed for no other than a ſeaſonable advice, which any Corpo. 
ration in time of danger might order within their own Precinct, without 
tranſgreſſing the Liberty of the Subjects. OF leſs conſequence is that 
change, which is alledged was brought in by the Normans in the ſcaling of 
Deeds of Conveyance, by ſetting a print upon Wax annexed to the Deed, 
which formerly was wont to be by ſetting a print upon the blank at the 
end of the Deed ; and yet it is looked upon by ſome as a Trophy of Con- 
queſt or abſolute Government. Concerning which, I will not diſpute 
whether the Normans firſt brought in this courſe, but ſhall reſt in this, 
That the King being about to compleat the unity of the Laws in the ſu. 
rſtructure as well as in the fundamentals, if herein and in ſome other 
particulars the Engliſb ſubmitted to the Normans, they likewiſe ſtooped 
to the Engliſh Law in other things: and therefore ſuch Concurrences 
ought not to be imputed unto a conquering power, but unto moderation 
amongſt a company of wiſe men. 

Thus having glanced at the changes of Property, Laws, Tenures, Lan- 
guage, and ſome Cuſtoms, we come to that which is the main occaſion of 
all theſe Complaints; I mean, unlawful Taxes, Afforreſtings, and other ſuch 
Oppreſſions upon the Eſtates of the People: concerning which I purpoſe 
not to contend; for much thereof is like to be true. The Norman Kings 
(eſpecially the two Williams) were under continual occaſion of Expence, 
many Wars, more Provocations, which kept them ever in Action, and 
that wrought their ſpirits into an immoderate heat, little inferiour unto 
Rage; and ſo they might ſoon out- reach their bounds, and fit heavy on the 
People: and in ſuch occaſions no man eſcaped, Norman nor Engliſh, Cler- 
gy-man nor Lay-man; nor did the Kings themſelves come off ſuch gainers, 
but that they might ſometimes put up their gettings into their own eyes, 
and ſee never a whit the worſe. And yet to do them right, they were not 
always of ſuch ſad influence, but had their lucida intervalla ; eſpecially he 
that had the leaſt cauſe, I mean the Conqueror, who certainly was a man 
of a ſerious regard; and did not only remit ſometimes his Rigour in ex- 
acting where he ought not, but alſo forbear to require that which he had 
ſome colour to demand: For whereas the Dane-gelt was left unto him in 
the nature of an Annuity, he was contented to turn it into a ſum in groſs, 
and to demand it only Cum ab exteris gentibus bella vel opiniones bellorum 
inſurgebant; and it was then done conſultis magnatibus. Theſe things thus 

conſidered, might have mollified ſomewhat the Pens of angry Writers; 
and where they fail, may be caution to readers to conſider occaſions and 
diſpoſitions of Princes; and fo long as Laws hold in Title, to conſtrue the 
irregularities of Princes to be but as ſteps out of the path to avoid a little 
dirt, that a man may get home the more cleanly; and therefore rightly 
can derive no other Title of abſolute Sovereignty to their Succeſſors, than 
to hold by infirmity. And thus the Government under the Normans, at 
the worſt, was but like that of Childhood, following ſudden and preſent 
defires, not wiſe enough to plot for abſolute Monarchy, nor to keep off a 
Polity, which ſtill rooted underneath; though the fruit, while it was now 
green, was harſh and unpleaſant. 1 


Note, Some hold this to have been an Antient Saxon Cuſtom z but 'tis certain it was aboliſhed 
by H. I. See his Laws in }7/kin, 


The Government of Steven, King of England, 


I ſhall conclude this Norman Diſcourſe with this Advertiſement: That 
notwithſtanding the words Conqueror and Congueſt have often fallen from 
my Pen, and hereafter may do the like; yet can I ſee no reaſon why di- 
vers ſucceeding Kings, coming to the Crown by argument of the Sword, 
and not by right of Deſcent, may not deſetve the Laurel as well as the 
firſt Norman King; only becauſe Fame hath fancied him that Title, under 
a kind of preſcription, I do the like, as to his Denomination] ; 


CH AP. LVII. 


Of the Government during the Reigns of Steven, Henry Il. 
Richard I. and John, And firſt of their Titles to the 
Crown, and Diſpoſitions in Government, 


Have cut out this Portion of One hundred twenty and five years 
(containing the Reigns of theſe Kings) apart from their Suceeſſors, 

in regard of their Titles; all of them being under one general Climate, 
and breathing one air of Election and Compact between them and the Peo- 
le. Now was the Iſſue male of the Stock of Normandy quite waſted; 
mean, in relation to ſucceſſion by inheritance: for although it was 
the lot of Henry the firſt to have many Children, yet it was not his hap- 
pineſs to have many Lineal, nor to hold what he had; nor of them all 
was there left above one that might pretend to the Crown, and it a 
Daughter, who was the great Grandmother to all the ſucceeding Kings 
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ull this day. Only King Steven, like an unruly Ghoſt, coming in upon Steven, 


the Stage, troubled the Play during his time. This Daughter of Henry 
the fir was married to the Emperor Henry the fourth; and ſurviving 
him, was in her Father's life-time acknowledged to be his Heir, the Sea 
having formerly ſwallowed up the remainder of his hope: Unto her the 
Lords ſware Fealty, as to the next Succeſſor in the Throne after the de- 
ceaſe of her Father ; being led thereto by the inſtigation of her Father, 
whoſe Conſcience told him, that the Title to the Crown by inheritance 
was weakned by his own precedent, himſelf coming to the ſame by 
Election of the People, contrary to the Title of his Brother Robert. Ne- 
vertheleſs, this was not the time that the Engliſh Crown refuſed to 
be worn by practice; for Henry the firſt being dead, Steven, the younger 
Son to a younger Siſter of Henry the firſt, put up head; who being of 
the Royal Stem, a Man, and a brave Soldier, by the ancient courſe of 
the Saxons, had Title enough to be thought upon in a doubtful Succeſ- 
ſion. Beſides, he was a rich man, and had enough to raiſe up his thoughts 
to high undertakings; had a Brother a Biſhop and Legate to the Pope 
here in England, one who was of a high ſpirit, and vaſt power ; advan- 
tages enough to have quickned a much duller ſpirit than his was, who 
was a Son of a Daughter to William the Conqueror. And to make 

yet more bold, he had the upper ground of the Heir, who was a 
woman, diſadvantaged by a . of wilfulneſs, and cuſtomary Go- 
vernment like an Empreſs: which was too high a fail for an Engliſb bot- 
tom, wherein ſo precious a Treaſure as the Subjects Liberties was to be 
ſhipped. Thus provided, Steven ſtepped up to the Engli/b Throne, and 
with proteſtations of good Government, entred, and made up the match 
both for Crown and Scepter, the —_ waving the Title both of Empref 
| | : 2 1 an 
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fe, though generally he was victorious, and did as much as a ]ting could 


ſelf to his Brother; and to boot, gave both to the Chrgy and Barons li- 


and Heir. The pretenſions of the E. of Bloys elder Brother to Steven, 
gave way to the common Law and Liberties of the Subject, to faſten, root, 
and gather ſtrength, after the violence of the Norman blaſts was out of 
breath; thus making way over Hedge and Ditch of all Oaths, till the 
King was quietly ſettled in the Throne. | 

Quietly, faid I? that I muſt retract; for he never had quiet during his 


do, that had the paſſions of a man and Soldier, to give the Subjects con- 
tent. The true cauſe whereof, was an errour in the tying of the Knot, 
wherein he neither became theirs, nor they his: for the Fealty that was 
ſworn to him, was but conditional, and eoufyue; and yet the King's pro- 
miſes were abſolute, and better obſerved than the People's were, poſſibly 
becauſe his Engagements were more, For befides his Proteſtations, the 
King pledged his Brother the Legate to the people, and mortgaged him- 


berty to build and hold Caftles for their private fecurity : The iſſue where. 
of may remind, that too much nie n from the King to the peo- 
ple, is like ſo many Covenants in Marriage, that make room for jealouſy, 
and are but ſeeds of an unquiet life. And thus it befel this King's Reign. 
His firſt troubles ate brought in by Hiſtorians, as if they dropped from 
Heaven, yet probably came immediately from without, vi. from beyond 
Sea, where the Empreſs was: for as the King's Engagements were in their 
firſt heat on the one ſide, fo was alſo the Empreſs's Choler on the other 
fide; and therefore might make the firſt aſſault. And the King's firſt ſuc- 
ceſs therein falling out proſperouſly for him, gave him a conceit that he 
was ſtrong enongh to encounter his own Covenant, although in truth he 
invaded but the fkirts there of; I mean, that collateral ſecurity of Caſtles: 
for by experience he now. feels that they are blocks in his way, he muſt 
therefore have them into his own power. But the Clergy doth to for- 

o their pawn till they had their full Bargain; for now they were working 
Fard for inveſtitures of the Mitred Clergy under the patronage of a Le- 
gate that had the King in bonds) acted their parts ſo well, as they enga- 
ged the Nobility for their liberty of Caſtles ; in which Atchievement the 
way ky taken priſoner, The Empreſs betakes her ſelf to the Clergy, and 
by the Legate's means, procures a kind of Election to be Queen: But ſhe 
fick of the Woman's. humour, and thinking too much of the Empreſi, and 
too little of the Queen, and forgetting that the Eng/;/h Crown would not 
fit an Empreſs, unleſs the could fit her head firſt toit, choaked her own Title 
by Prerogative, and ſo let the Crown flip through her own hands; which 
fell upon the head of Steven again, who maintained it by his Sword, after 
by Compoſition, and then died a King. And thus like a Vapour moun- 
ted up by the Clergy, toſſed by Tempeſts for a time, and at length falling, 
he gave way to the Crown to have its free courſe to the Empre/s's Son by 
Geoffery Plantagenet. | | 


This was Henry the ſecond, the moft accompliſhed for Wiſdom, Cou- 
age, and Power, of all his Predeceſſors; and one that wanted nothing 
but Purpoſe, to have undone what the foreign Princes had done, in 
the ſettling of the Liberties of the People: for the Subjects were tired 
with the unquiet former times, and the Clergy in diſtraction through the 
Schiſm in the Popedom between Victor the fourth, and p* des > the 
third; and very unfitting all were to diſpute the point of Prerogative 
with ſo mighty a Prince, And it was the Wiſdom of God to order his affairs 


10, 
1 


The Government of Rich. I. King of England. 
ſo, as that he was not very fit to diſpute with the people in that caſe: for his 
Title to the Crown was not very excellent, being neither Heir to the 
laſt King that reigned, nor to the laſt of that Title, I mean to Henry the 
| firſt; but Son only to the Empreſs, who was now alive, and by deſcent 
was to be preferred before all other. His Title therefore is clearly by com- 
pad and agreement made between the Lords, King Steven, and himſelf; all 
being then ready to try the right by the Sword, to that, to which none of 
them had any right at all at that time, but by the favour of the people. 
Nor did the King ever after diſpute the ſtrength of his Title, although 
before he died, his Mother's death conveyed over to him what right of 
deſcent ſoever was conſiſtent with the Law of the Crown: nor did Occa- 
fion favour him thereto; for as it is never ſeen. that any man is honoured 

God with many advantages, without proportionable employment for 
the fame, ſoit befel withthis King: His great Territories in France brought 
jealouſy in the rear; and thence ſtrife and contention with France, enough 
to turn his thoughts from waxing wanton againſt his own people; and 
therefore his wiſdom taught him to prefer peace at home to the chief of 
his Prerogative; to become ſomewhat popular, and yet to loſe nothing 
of a King thereby. His way was to __ Church-men down, that had 


during his predeceſſors time grown, whether more obſtinate againſt the 


King, or in ſolent over the people, is hard to judge; and in this he had the 

le to friend, and might have prevailed much more than he did, but 
that the people feared the threats of Rome more than he; and he (if not 
guilty of Becket's death) more the conceit of Fame than there was cauſe. 
Theſe concurring with unnatural troubles from moſt unthankful Sons, 
made that ſpirit of his to fail, that formerly knew no peer; as it is often ſeen 
that the moſt generous ſpiritsare ſooner quelled with ſhame and grief, than 
with fear of any danger whatſoever. Towards his Lay-Subjects he was 
more regardant for the ſettling of Laws, and executing of Fuftice; ſo as 
ſome have thought him the firſt ſource of our Engliſh Laws; others more 
truly, the firſt Mecænas ſince the Conqueſt, that brought on the ſpring- time 
of a ſettled Common-wealth; and therefore left this fair teſtimony, by his 
putting forth that Primroſe of Engh/h Laws, under the name of Glanvil; 
letting all men know, that thenceforth England would no more veil itſelf 
in an unknown Law, but explain itſelf unto the World to be a regular 
Government. Such was the King's Idea; yet was he touched with fo 
much of the common infirmity of Kings, as ſhewed him to be a man; 
eſpecially in his old age, being loaden with Military Affairs, wherein he 
had been long exerciſed, he had contracted ſome ſhifting courſes of a 
Soldier, in gathering Money and Soldiers ſomewhat out of the road- 
way of an Engliſh King; and led an ill example to future Ages; nor had 
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he other ſalve for this wound, but that it was for the honour of Chriſtian Hoveden. 348. 


Faith, and for the ſake of Feruſalem. ä 
Next comes in Richard the firſt, Henry 


the ſecond's Son both in birth Richard 25 


and courage; yet was his behaviour to his Father ſuch, that his merito- . 


rious Holy War could never wipe it out of the Calendar of ſtory. His 
entrance was upon an Election made in his Father's life-time, and the ſame 
confirmed by receiving of Homage from the Peers. The fad troubles that 


this Election amongſt other things occaſioned to his Father in his old age, M. Paris. 


ſhew plainly that Richard truſted not to the Title of Inheritance; nor 


the French King (that took his part) unto the Exgliſb cuſtom, for the 
poſſeſſion of the Crown, but all muſt be done in the Life of the Father; 
that 
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The Government of John, King of England. 
that muſt ſecure the Government to the Son when the Father is dead, 
And thus is he entred upon the Throne, not as Heir, but as Succeſſor to 
his Father, yea rather as Survivor, taking poſſeſſion of what was by ſpe- 
cial compact conveyed to him by the means of his Father in his life-time, 
though ſore againſt his will, if Writers ſpeak true. As his entrance was, 
it promiſed a better Government than tollowed; for though it was for 
the moſt part hidden in the Womb, as himſelf did ſubſiſt in another 
World; yet by a ſecret providence he was given over to the election of ill 
Deputies ; and therefore he was not well beloved, however dear he was 
to this Nation, A third part of his Government was ſpent in a calm with 
Pope, Clergy, Commons, and all Nations that wete not Infidels, upon 
conſcience it ſeems that he ought not to be troubled, who adventured his 
= ſo bravely in the Holy War. But above all, he was the Clergy's dar- 
ing, not only for his adventure in the Holy Land, but now much more 
in his return by his impriſonment in Germany; and therefore they ſtuck 
cloſe to him in his abſence, not only in maintenance of his right to the 
Crown (whereto ſome made claim, and his own Brother John did more) 
but emptied themſelves to the utmoſt for his delivery, which they effect- 
ed, to the envy of the French, and ſuch as longed for his downfal here in 
England. The King comes like the Sun-riſing, ſcattering his Brother's de- 
ſigns by his very view; then returns his thoughts for France, where he 
ſpent the reſt of a reſtleſs life: and as his entry upon the Throne was un- 
natural (for he made his way upon his Father's Herſe) ſo was his Reign full 
of troubles, and hisend not unlike; for it was violent, and by the hand 
of his own ſubject; and ſo ended his reign, that ſcarce had any begin- 


ning. 


Next comes in King John to act his part, according to his entry, hand 
over head; whether called by a people ſcared with the noiſe of Succeſſi- 
on by inheritance, or ſuch as thought it not convenient nor ſafe in a 
ſtirring time to have a Child to be their King; or laſtly, led by an inte- 
reſt that Jahn the youngeſt Son of Henry the ſecond had by woful ex- 

rience obtained amongſt the Lords, or ſome or all concurring; it 


zs clear, they croſſed the way of inheritance, waved Arthur's Title, who 


was Heir to Richard the firit, and by him alſo appointed to ſucceed, be- 
ing then but a Child; and they choſe Jobn, a man of War, trained up in 
the Government of Ireland, which made way for his active ſpirit; and 
well ſeen in the Government of England, which might have made him 
wiſe; and under theſe conceits they were willing to forget his oppreſſion 
in Treland, his Treachery againſt hrs Lord and King in England, ſet the 
Crown upon his head; and in concluſion ated the Tragedy of Abime- 
lech in Engliſh, wherein the Cedar was rooted up, and the Bramble trod- 
den down. | 

The general temper of his Government ſheweth, that though the 
King muſt be thought ſober, yet the man was mad, for he hawked at 
all manner of game, France, Scotland, England, Laity, Clergy, ſpared not 
the Pope himſelf, ſcorned to ſtoop to occaſion; all which he did by the 
rate 7 of the name of a King: till at length, being well cuft and plumed, 
he was fain to yoke his lawleſs will under the grand Charter, depoſe his 


| Crown at the _ foot, and inſtead of a King, became little better 


than a chief Lord in England. Thus although R:chard the Firſt forgot 
this man's diſloyalty, yet God remembred it: for the King having 
gotten the Pope upon the hip, and put him to his laſt ſhift to ſtir 11 


the 


The Government of John, King of England. 

the French to ſet his curſe on work, was by a hidden providence conque- 
red in the middeſt of a Royal Army, without view of Enemy, or 
other weapon than a meer noiſe; his Nobility (either ſuſpecting all would 
be gone to Rame, or expecting that the King would not deny them their 
own, ſeeing he had been ſo profuſe in giving away that which was not 
his) demand that their Liberties might be confirmed; but he being loth 
to be mated by his Nobles, though he was overmatched by the Pope, 
arms himſelf with the Pope's curſe, and the Lords themſelves with 
the Frenchmens power: thus the Tables are turned, and the French play- 
ing an after-game to gain to themſelves the Crown of England, after 
they ſaw the death of a Warlike King, diſcovered their deſign before it 
was ripe; and in the concluſion were beaten out of the Kingdom by a 
Child. 

It is not worth inquiry what the King allowed or diſallowed; for it 
was his courſe to repent of any thing done contrary to his preſent ſenſe, 
and made it his chief principle in policy to have no principle but defire; 
wherein he triumphed too long, by reaſon of the contentions between the 
| Clergy and the Laity; which coming nigh unto the puſh of pike, and 
the King ready for the ſpoil of both ; the Barons and Clergy ſuddenly cloſe 
their files, and like a ſtone-wall ſtood firm to each other, till the King 
- wearied with ſucceſsleſs labour, was glad to give and take breath, confirm- 
ed the Liberties of the people by his Charter, which is now called the 
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Magna Charta, for ſubſtance, and gave ſuch collateral ſecurity for per- M. Paris, 
formance on his part, as did let the World know the thing was as juſt, as ** 1213. 


himſelf had been unjuſt. The worſt point in the caſe was, that the people 
got their own by a kind of re- diſſeiſin; a deſperate remedy for a 2 
rate condition, wherein the Commonwealth then lay between life and 
death, upon the rack of the will of a King, that would be con- 
trouled by nothing but his own appetite, and was in the end devour- 
ed by it. 


C HAP. LVIII. 


Of the Pate of the Nobility of England from the Congueſt, 
and during the Reign of theſe ſeveral Kings. 


US the Title of the Nobility of England, I ſhall comprehend all 
ſuch as are of the greateſt eminency for birth, or wiſdom and 
learning, and advancement into place of Government and Honour. 
Theſe were in the Saxons times the flower of the people, flouriſhing 
only from the honour that aſcended from beneath; their deportment 
then was full of chear and fafety to the people: after that Royalty ſprung 
up, the influence thereof upon them exhaled ſuch a reciprocal intereſt back 
again, as made them leſs regardful of their own root; whereas we ſee 

more mature flowers are the more propenſe to turn head and look 
downward to their own original. This diſtemper was yet much worſe 
by the coming in of the Normans, whoſe Nobility, beſides their Titles of 
honour in their own Country, obtained by cuſtom ſuch command and 
power amongſt the meaner ſort, being Soldiers under them in time 


the ſervice in the field, that (when the Wars had breathed = 
| their 
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their laſt) neither of them could forget, or were very careful to lay 2 
fide. This was obſerved by Kings, and advantage eſpied to climb to the 
top of Monarchy by the help of theſe great men, whom if they could 
make their own, all would be theirs; and therein they had prevaileg 
much more than they did, if they had been wiſe enough to have main- 
tained them in unity ; but in that failing, the Kings were neceſſitated to 
take parties, and ſerve the Nobility to ſave the main: and thus continu- 
ed they a conſiderable party in the Government of this Kingdom from the 
Normans, for the ſpace of two hundred years well-nigh, to the prejudice 


both of the growth of the Prerogative of Kings, and Liberties of the 


Commons; and benefit of none but the Lords, who in thoſe unquict 
times were the chief Commanders in the field. This errour of the Kings 
was ſoon eſpied, but could not be avoided; it Fry to man to be 
proud, and to ſuch to fall into contention; anbther courſe therefore is 
taken, viz. to raiſe up ſome ſo high as may over-top all, and keep them 
under: nor is it altogether without reaſon, for Kings are no ubiquita- 
ries, and ſome muſt bear their power where they cannot be perſonally 
preſent; yet it is dangerous to beſtow too much upon one man, for there 
is no man fitting to be a King, but himſelf that is a King; and where 
Kings are immoderate in beſtowing power, it many times works much 
woe to the people, and not ſeldom ſorrow to the Kings themſelves. The 
place of the Chief Fuftice was in ſhew but one Office, yet in theſe times 
was in nature of the King's Lieutenant- general throughout the Kingdom. 
A power and work too great for any one man in the world, that can 
make no Deputies to manage it; and yet in thoſe times you ſhall meet 
with one man made up of an Arch-biſhop, a Legat, and Chief Juſtice of 
England; or a Biſhop, a Lord Chancellor, a Legat, and Chief Juſtice of 
England: and a ſtrange kind of Government muſt that needs be, where- 
in the Servant's Throne is above his Maſter's, and a Subject ſhall have a 
plenitudinary power beyond that which his Lord and King had, or, asthe 
times then were, was capable of. By theſe and ſuch like pluralities, the 
great men of England kept the Commons below, and themſelves above; 
and probably rendred the temper of the Government of this Kingdom 
more Ariſtocratical than in Atter-ages. , And if their perſonal authority 
was of ſuch value, how much rather in their joint aſſembly or court of 
Council! concerning which I muſt agree, that as in their original in Ger- 
many, they did conſult and determine of the meaner matters, that is to ſay, 


of matters concerning Property; and therefore were in their moſt ordi- 


nary work Meetings of Judges, or Courts of Judicature, and alſo mat- 
ters of defenſive War, becauſe themſelves were the Commanders: and 
laſtly in matters of ſudden concernment to the State, not only to ſerve 
as eyes to foreſee, but to provide alſo if they can, or otherwiſe to call in 
the aid of the people's advice; ſo alſo they continued this courſe, and it 
may be now and then (as all Councils have done) ſtrained their endeavours 
beyond their reach, eſpecially ſince the Normans entrance: and therefore 
T ſhall not deny but that they alone with the King, and without the Com- 
mons, have made m_ Laws and Conſtitutions, ſome of which now 
are called Statutes, (although many of them in truth are no other than 
Rules for Judicature, which ordinary Courts may frame; or Judgments 
in particular caſes, ſuch as are the Conſtitutions at C/arendon in Henry the Se- 
cond's time) and many other Laws which are reported to be made 
between the King and his Lords. Nor can I look upon ſuch Laws 
otherwiſe, than as upon Judgments in Courts of Juſtice in new 

| points 
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points of controverſy, grounded upon ancient grounds, which properly 
are not new Laws, but the ancient Rule applied to new particulars: and 
being ſo pnbliſhed to the World, may bear the name of Laws, Ordi- 
nances, Conſtitutions, or Judgments; the word Statute being of latter 
times taken up, and uſed in a more reſtrictive ſenſe: of which, more in 
their due place. Now that this Court was a ſettled Court of Judicature, 


in this Court, it is ſaid, that the Tryal was by Plea, and if need were, 
by Battle. The Judges in this Court were the Baronage of England; for 
the entry of Judgment in that great Caſe, is thus: Comites & Barones 
Regalis Curiæ Angliæ adjudicaverunt, &c. So as though doubtleſs many 
were abſent, ſome being enemies, others diſcontented, others upon other 
occaſions; yet all might claim their Votes as Barons. The Preſident 
over all the reſt was the Chief Juſtice, or if the King were preſent, then 
himſelf; and by him was the Sentence or Judgment declared, according 
to the entry in that Caſe aforeſaid, Habito Concilio cum Epiſcopis, Comiti- 
bus & Baronibus, adjudicavimus, &c. The honour of this Court was 
great, ſo long as the Lords had liberty or care to attend thereon: but 
when Kings Src to have private intereſts, they would have theſe to be 
more private Councils; which weakned the eſteem of the Concluſions 
that there paſſed, and reduced the honour thereof ſcarce to the degree of 
- a Conventicle. And by this means the neceſſity of calling together the 

whole Body-Repreſentative, was made more frequent, the power of the 
Nobility of 


Convention of Eſtates in Parliament, where 


meeting, and free voting without impeachment. 


CHAP. LIX. 
Of the Pate of the Clergy, and their power in this Kingdom 


from the Normans time. 


F the Prerogative of Kings prevailed not to its utmoſt pitch during the 
Normans time, it did much leſs in theſe times ſucceeding, wherein the 
Clergy took up the Bucklers, and beat both King and Commons to a Re- 
treat; — in the Interim remaining ſole Triumphers in the Field. 
In their firſt Adventure th paced the Stage, no man appearing to oppoſe: 
Steven then was King by 15 leave, and their — — and they 
might have any thing, ſobeit they would ſuffer him to enjoy his Crown. 
His Brother the Biſhop was the Pope's ſervant, the Church-men's patron, 
and the King's ſurety; in whom the Clergy's favour to the King, and his 
good behaviour toward them and all Men, concentred. Beſides all this, 
the King was but fo upon condition; and there being no better Title 
than Election, Conſcience in thoſe times was well enough fatisfied in the 
breach of Covenant on their part, when on the King's part it was firſt 
broken. All this the King faw full well; and therefore what can he 
deny to ſuch Benefactors? Vacancies of Churches he readily parts with; 


. and 


tog 


and ſo uſed, may appear, in that Fines were levied therein, and Writs Hoveden. 
of Right determined: as in the great Caſe between the two Kings of Na- A. 
var and Caſtile, referred to the Judgment of Henry the ſecond, and tried id 
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England decayed, and this * Court forfeited all its Juridical . 8 Ch. Ba- 
power to the three Courts at Weſtminſter, viz. the King's-bench, Commons ron Gilbert's | 
fleas, and Exchequer z ſaving ſtill the __— unto the grand + ng 


the Lords had liberty of chap. 1. 
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State of the Clergy 


and his right of inveſtiture of the Mitred Clergy he diſpenſed: ſo as he 
open d the way to his Succeſſors of an utter dereliction of that Privilege. 
He ſees his Brother the Legate deflower the Crown of England, by main- 
taining Appeals from the Courts in England unto the Court of Rome, and 
he ſays nothing; he is contented with the ſtump of the Crown, and (with 
Saul) if he be but honoured above or before all others of the people, it 


is enough: But the Clergy, like the barren Womb, hath not yet 
enough. The King hath allowed them Caſtles; and too late he ſees, 


that inſtead of being Defences againſt the Imperial power of the Emprejs, 
they are now made Bulwarks againſt the lawful power of a King : he had 
therefore endeavoured to get them down, and gotten ſome of them into 
his power. The King himſelf is now ſummoned to anſwer this before a 
Legatine Council, wherein his Brother is Preſident : That was a bold ad- 


venture in them; but it was extreme raſhneſs in him to appear and plead 


the Cauſe of the Crown of England before a Conventicle of his own Sub- 
jects. And thus to ſecure Rome of Supremacy in Appeals, he ſuffers a 
recovery thereof againſt his own 4 in a Court of Record; and ſo 
loſes himſelf, to ſave the Crown. Thus are Synods mounted up on 
Eagles wings; they have the King under them, they will next have the 
Crown. Within a while Steven is taken priſoner : The Empreſs percei- 
ving the power of the Clergy, betakes her caſe to them now aſſembled in 
Synod ; they now proud of the occaſion (and conceiting that both Law 
and Goſpel were now under their decree) publiſh, That the Election of 
the King belongeth unto them; and by them the Empreſs is elected Queen 
in open Synod, Seven's Brother leading the Game: and had ſhe been as 
willing to have admitted of the Laws as Steven was, ſhe had ſo continued, 
and had left a ſtrange Precedent in the Exgliſb Government for Poſterity, 
But the Citizens of Londen, who had made the way to the Throne for 


Steven, reduc'd the Synod to ſober conſideration, and helped the King's 
return unto his Throne again; wherein he continued a friend to the Cler- 


during the reſt of his time. 

Henry the ſecond ſucceeded him : as brave a man as he, but beyond 
him in Title and Power; and one that came to the Crown without pre- 
engagement by Promiſe or Covenant, ſaving that which was proper for 
a King. A man he was that knew full well the Intereſts in the Govern- 
ment, the growing power of the Clergy, and the advantages loſt from 
the Crown by his Predeceſſor: And to regain theſe, he ſmooths his way 
towards theſe braving men, ſpeaks fair, profers fair; he would act to in- 
creaſe the bounds of the Church : He would have the Pope's leave to do 
him a kindneſs; and ſobeit he might gain an Intereſt in Ireland, he 
would take it from the Pope, who pretended, as Heir of Jeſus Chriſt, to 
have the Iſlands and utmoſt parts of the Earth for his Poſſeſſion; and as 
if he meaned to be as good to the Church as Steven was, and much bet- 
ter, he deſires the Pope's kindneſs for the confirmation of the Liberties and 
Cuſtoms of his Crown and Kingdom; and no ſooner deſired than obtai- 
ned. This was a ſecond Example of a King of England, but the firſt of 
an Engliſh King, that ſought to Rome for Right in the Crown ; and there- 
by taught the Pope to demand itas a privilege belonging to the Triple- 
Crown. Nor was Henry the ſecond leſs benign to the Church-men, till 
he found by his dear-bought experience that he had nouriſhed ions; 
and would have ſuppreſſed them, but was rather ſuppreſſed himſelf; as in 
that ſhameful ſucceſs of the death of Becket may appear, wherein he 
yielded the day up to the Clrgy, who formerly ſcorned to ſtoop to * 
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greateſt Potentate on Earth. The State of Kings is to be pitied, who 
muſt maintain a politick affection above, and ſometimes againſt Nature 

it ſelf, if they will eſcape the note of Tyranny in their Undertakings, Conſtit. at 
and of a feeble ſpirit in their Sufferings: For the King having made Bec- . 
ket Chancellor of England, and then Archbiſhop of Canterbury, he be- 
came ſo great, that his Feathers bruſhed againſt the King's Crown; who 
begins to rouſe up himſelf to maintain his Honour and Prerogative Royal. 
The Biſhops ſide with Becket: the King intending the Perſon, and not 
the Calling, fingles out the Archbiſhop, and hunts him to ſoil at Rome; 
yet befare he went, the King puts the points of his Quarrel in Writing, 
and made both Archbiſhop and Biſhops ſign them as the Rights of his 
Crown, and as the Conſuetudines Avite: But Becket repenting, went to 
Rome, and obtained the Pope's pardon and bleſſing, the reſt of the Bi- 
ſhops yielding the Cauſe. 

The particulars in debate were ſet down in the nature of Laws or Con- 

ſtitutions, commonly called the Conſtitutions at Clarindon; which ſhew 
the prevailing humour that then over-ſpread the body of the Clergy in 
thoſe days: and therefore I ſhall ſum them up as follows. 


Rights of Advowſons ſhall be determined in the King's Court. ap. i. 


This had been quarrelled from the firſt Normans time, but could ne- 
ver be recovered by the Clergy. Before the Normans time, the County- 
courts had them, and there they were determined before the Biſhop and 
Sheriff; but the Eccleſiaſtical Cauſes being reduced to Eccleſiaſtical Courts, 
and the Sheriff and the Laity ſequeſtred from intermeddling, the Nor- 
mans, according to the cuſtom in their own Country, reduced alſo the 
tryal of rights of Advowſons unto the Supreme Courts: partly becauſe 
the King's Title was much concerned therein, and the Norman Lords no 
leſs; but principally in regard that Rights require the conſideration of 
ſuch as are the molt learned in the Laws. 


Rights of Tythes of a Lay-fee, or where the Tenure is in ap :. 
queſtion, belong to the King's Court. 
Plas of Debts by troth-plight, belong to the King's Court. cap. 3. 


Theſe were Saxon Laws, and do intimate, that it was the endeavour 
of the Clergy to get the ſole cognizance of Tythes, becauſe they were 
originally their dues; and of Debts by zroth-plight, becauſe that Oaths 
ſeemed to relate much to Religion, whereof they held themſelves the 
only Profeſſors. 


The King's Juſtice ſhall reform Errors of the Eccleſiaſtical ay. 4. 
Courts, and Crimes of Eccleſiaſtical Perſons. 
— Appeals ſhall be from Archdeacons Courts to the Biſhops ap. s. 
Courts, and thence to the Archbiſhops Courts, and thence to 
the King's Court, and there the Sentence to be final. 


No man that ever was acquainted with Antiquity, will queſtion that congit. at 
theſe were received Laws in the Saxons time; nor did the Clergy ever Clarindn. 
quarrel them, till the Normans taught them by courteſy done to Rome, 
to expect more from Kings than for the preſent they would grant; * | 
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—— The King 
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of ſee Cap. 47. But King Steven that was indebted to the Clergy for his 
Crown, and could not otherwiſe content them, parted with this Jewel of 
Supreme power in Cauſes Eccleſiaſtical to the Roman cognizance, as 
hath been already noted; but Henry the ſecond would have none of this 
Cheat at ſo eaſy a rate. This ſtruck ſo ſmart a blow, as though the Pope. 
dom had but newly recovered out of a paralytick Schiſm, yet (ſeeing it 


ſo mainly concerned the maintenance of the Triple-Crown) Alexander 


the Pope having lately been blooded againſt a brave Emperor, made the 
leſs difficulty to ſtickle with a valiant King; who in concluſion was fain 


to yield up the Bucklers, and let the Pope hold what he had gotten, not- 


withſtanding againſt this Law, and all former Law and Cuſtom. And 
thus the Pope's Supremacy in Spiritual Cauſes, is ſecured both by a Re- 
covery, and a Judgment by confeſſion, thereupon. 


all have vacancies of Churches, and power t9 
elect by his ſecret Council: The Party elected ſhall do homage 
falvo Ordine, and then ſhall be conſecrated. 


This certainly was none of the beſt, yet it was a cuſtom not altogether 
againſt reaſon, although not ſuitable to the opinion of many; yet we 
meet two alterations of the ancient cuſtom. Firſt, that the election ſhall 
be by the King and ſecret Council; whereas formerly the election of Bi- 
ſhops and Archbiſhops was of ſuch publick concernment, as the Parlia- 
ment took cognizance thereof; and (that which was worſe) a Council 
was hereby allow'd, called a ſecret Council, which in effect is a Council to 
ſerve the King's private aims; and unto this Council, power given in the. 
ordering of the publick affairs, without advice of the publick Council of 
Lords, which was the only Council of State in former times. And thus 
the publick affairs are made to correſpond with the King's private intereſt, 
which hath been the cauſe of much irregularity in the Government of this 
Iſland ever ſince. The ſecond alteration reſteth in the a, which is a 
clauſe never formerly allowed, unleſs by practice in Stever's time, whenas 
there was little regard of the one or the other: Nor doth it concur with 
the file of ſtory, that it ſhould be inſerted within theſe Conſtitutions, !-c- 
ing that Writers agree it was the chief cauſe of quarrel between him and 
Becket, who refuſed ſubmiſſion without the clauſe, and at which the King 
ſtuck with the Archbiſhop for the ſpace of ſeven years, which was fix years 
after the Conſtitutions were conſented unto, and concluded upon. 


Mo Clerg yman or other may depart the Realm, without the 
King's Licence. | 

It isa Law of Nations, and muſt be agreed on all hands, that no reaſon 
of State can allow diſpenſations therein, eſpecially in a doubtful Govern- 
ment, where the Supremacy is in diſpute: and this the wilful Archbiſhop 
never queſtioned, till he queſtioned all Authority, but in order to his own; 


for but the year before, when he went to Turonn to the general Council 
upon ſummons, he firſt obtained Licence from the King before he went. 


Wo Sentence of Excommunication or Interdifion to paſs a- 
gainſt the King's Tenant or any Miniſter of State, without 
Licence firſt of the King, or his Chief Fuſtice in the 
King's abſence. . : 
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Till the Conqucſt, no Excommunication paſſed without Warrant of Sata 
Law made by the joint aſſembly of the Laity and Clergy; but the (n- 
having let looſe the Canons, and the Clergy having got the upper 
— in Councils, made Canons as they pleaſed, and ſo the Laity are 
expoſed to the voluntary power of the Canon: only as well the Normans, 
as until theſe times, Kings have ſaved their own affociates from that ſud- 
den blow, and upon reaſon of religious obſervance, leſt the King ſhould 
converſe with excommunicate perſons &'er he be aware. 


The Laity are not to be proceeded againſt in Eccleſiaſtical ap. 9. 
Courts, but upon proof by Witneſſes in the preſence of the Biſhop 
and where no Witneſſes are, the Sheriff ſhall try the matter by 


Jury in the preſence of the Biſhop. 


A negative Law, that implieth another Courſe, was uſed upon light 
Fame or Suſpicion ex gfficzo, although the Oath at that time was not born 
into the World, and that all this was contrary to the liberty of the Sub- 
jet, and Law of the Land: And it intimates a ground of prohibition in 
all ſuch caſes upon the Common Law; which alſo was the ancient courſe 
in the Saxons times, as hath been formerly noted, 


Excommunicated perſons ſball be compelled only to give er 19. 
pledge, and not Oath, or Bail to ſtand to the Judgment of 
the Church. 


Upon the taking and impriſoning of the party excommunicate, the Sonſtit. at 
courſe anciently was, it ſeemeth, to give pledge to ſtand to order. Of * 
this the Biſhops were weary ſoon, as it ſeemeth; and therefore waved 
it, and betook themſelves to other inventions of their own, viz. to bind 
them by Oath or Bail; both which were contrary to Law: for no Oath 
was to be adminiſtred but by Lay of the Kingdom; nor did it belong to 
the Eccleſiaſtical Laws to order Oaths or Bail; and therefore this Law 
became a ground of prohibition in ſuch caſes, and of the Writ de cau- | 
tione admittenda. 


Perſons cited, and making 2 may be interdicted, and cp. 11. 
the King's Officer ſhall compel him to obey. 


1f the King's Officer make default, he ſhall be amerced, and 
then the party interdicted may be excommunicated. 


—— —_ — — — — 


So as the Proceſs in the Spiritual Courts was to be regulated according 
to Law. Nor did it lie in the power of ſuch Courts to order their own 
way, or ſcatter the cenſure of Excommunication according to their own 
liking. This, together with all thoſe that forego, the Archbiſhop upon 
his repentance abſolutely withſtood, although he had twice conſented, 
and once ſubſcribed to them, having alſo received ſome kind of allowance Conftit. at 
thereof even from Rome it (elf. 1 


Clerg ymen holding per Baroniam, ſhall do ſuch ſervices as ay. 13. 
to their Tenure belong, _ aſſiſt in the King's Court till 
Judgement of Life or Member. 


, Two 


3 


— — . 
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Two things are hereby manifeſt, Firſt, that notwithſtanding the 
Conquerors Law formerly mentioned, Biſhops ſtill ſate as Judges in the 
King's Courts, as they had done in the Saxon times; but it was upon 
cauſes that merely concerned the Laity; ſo as the Law of the Conqueror 
extended only to ſeparate the Laity out of the Spiritual Courts, and not 
the Clergy out of the Lay Courts, Secondly, that the Clergy, eſpecially 
thoſe of the greater ſort, queſtioned their ſervices due by Tenure, as if 
they intended neither Lord nor King, but the Pope only. Doubtleſs the 
uſe of Tenures in thoſe times was of infinite conſequence to the peace of 
the Kingdom, and government of theſe Kings; whenas by theſe princi- 
pally, not only all degrees were united and: made dependant from the 
Lord paramont to the Tenant paravale, but eſpecially the Clergy with the 
Laity upon the Crown; without which, a ſtrange metamorphoſis in Go- 
vernment muſt needs have enſued, beyond the ſhape of any reafonable 
conceit, the one half almoſt of the people in England being abſolutely 
put under the Dominion of a foreign power. 


cap. 13, 14. Sanctuary ſhall not protect forfeited Goods, nor Clerks con- 
dicted or confeſſed. 


This was Law; but violence did both now and afterwards much ob- 
literate it. - | | ' 


Conftit. at Churches holden of the King ſhall not be aliened without Li- 


f 


Clarindon. 


Cap. 15. Cence, 


It was an ancient Law of the Saxons, that no Tenements holden 
ſervice could be aliened without Licence or conſent of the Lord, becauſe 
of the Allegiance between Lord and Tenant. Now there was no queſ- 
tion but that Churches might lie in Tenure as well as other Tenements; 

but the ſtrife was by the Churchmen, to hold their Tenements free from 
all humane ſervice; which the King withſtood. 


p16. Sons of the Laity ſhall not be admitted into a Monaſtery 


without the Lord's conſent. 


Upon the fame ground with the former: for the Lord had not only 
right in his Tenant, which could not be aliened without his conſent, but 
alſo a right in his Tenant's Children, in regard they in time might by 
deſcent become his Tenants, and fo lie under the ſame ground of Law: 
For although this be no alienation by legal purchaſe, yet it is in nature 
= the ſame relation; for he that is in a Monaſtery is dead to all worldly 
affairs, 

Theſe then are the rights that the King claimed, and the Clergy diſ- 
claimed at the firſt; although upon more ſober conſideration they gene- 
rally conſented unto the five laſt: But their Captain- Archbiſhop Becket 
withſtood the reſt, which coſt him his life in the concluſion ; with this 
honourable teſtimony, that his death, Sampſon- like, effected more than 
his life: For the main thing of all the reſt the Pope gained * to be friends, 
for the loſs of fo great a ſtickler in the Church-affairs as Becket was. ] 

ya 


Here ſeems an Omiſſion in all the Editions, which I conceive ſhould be thus ſupplied, (i. e. le 
Vacancies of Benefices, while the King was forced to intreat the Pope). 
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In this Tragedy the Pope obſerving how the Engliſb Biſhops had for- 
ken their Archbiſhops, eſpied a muſe through which all the game of 
the Popedom might ſoon eſcape, and the Pope be left to ſit upon Thorns 
in regard of his Authority here in England. For let the Metropolitan 
of all England be a ſworn ſervant to the Metropolitan of the Chriſtian 
World, and the reſt of the Enxgliſb Biſhops not concur, it will make the 
Triple Crown at the beſt but double. Alexander the Pope therefore Antiq. Brit. 
meaned not to truſt their fair natures any longer; but puts an Oath upon Jt , 
every Engliſh Biſhop, to take before their conſecration, whereby he be- 1179. 


came bound, 


1. To abſalute allegiance to the Pope and Romiſh Church, 

2. Net to further by deed or conſent any prejudice to them. 
. To conceal their Counſels. 

4. To aid the Roman Papacy againſt all perſons, 

5. To aſſiſt the Roman Legate. 

6. To come to Synods upon Summons. 

7. To viſit Rome once every three years. 


8. Not to fell any part of their Biſhoprick without conſent of the Pope. 


And thus the Engliſb Biſhops that formerly did but regard Rome, now 
give their Eſtates, Bodies and Souls unto her ſervice; that which remains, 
the King of England may keep: And well it was that it was not worſe, M. Paris. 
conſidering that the King had vowed perpetual enmity againſt the Pope. un. 
But he wiſely perceiving that the King's ſpirit would up again, having 
thus gotten the main battle, durſt not adventure upon the King's rear, Baronius An- | 
leſt he might turn head: and ſo he let the King come off with the loſs = : "a | 
of Appeals, and an order to annul the cuſtoms that by him were brought | 
in againſt the Church, which in truth were none. 

This was too much for ſo brave a King as Henry the ſecond, to loſe 
to the ſcare-crow-power of Rome: yet it befel him as many great ſpirits, 
that favour prevails more with them than fear or power: For being to- 
wards his laſt times worn with grief at his unnatural Sons, a ſhadow of M. Paris. 
the kindneſs of the Pope's Legate unto him, won that which the Clergy . 1178. 
m_ never formerly wreſt from him in theſe particulars granted by 

im: That, 


No Clerk ſhall anſwer in the Lay-courts, but only for the . 
Foreft, and their Lay-fee. 


This favoured more of courteſy than Juſtice, and therefore we find 


not that the fame did thrive, nor did continue long in force as a Law, 
although the claim thereof laſted. | 


Vacancies ſhall not be holden in the King's hand above ons . 
year, unleſs upon caſe of neceſſity. 


This ſeemeth to paſs ſomewhat from the Crown, but loſt it nothing; 
for if the Clergy accepted of this grant, they thereby allow the Crown a 
right to make it, and a liberty to determine its own right, or continuing 
the ſame by being ſole Judge of the neceſſity. 


Ki lers 
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they grew ſo unruly, that in a ſhort time they had commit 


of ſtriving with the Clergy. 


Slate of the Clergy 


Killers of Clerks convifted, ſhall be puniſhed in the Biſhops 
preſence by the King's Juſtice. op 


In the licentious times of King Steven, wherein the Clergy 2 Rex, 

above a 
hundred murthers. To prevent this evil, the King, loth to enter the 
Liſt with the Clergy about too many matters, let looſe the Law of feud, 
for the friends of the party ſlain to take revenge; and this colt the blood 
of many Clerks: The Lazty haply, being more induſtrious therein than 
otherwiſe they would have been, becauſe-the Eccleſiaſtical Judge for the 
moſt part favuured them. As an expedient to all which, this Law was 
made, and fo the Clergy was ſtill left to their Clergy, and Juſtice done 
upon ſuch as ſought their blood, 


Clerg ymen ſhall not be holden to trial by Battle. 


It was an ancient Law of the Saxons, and either by negle& worn out 


of uſe, or by the valour of the Clergy laid aſide, as reſolving rather to 


adventure their own blood, than to end their quarrel before the Lay- 
F.. e by Plea: but grown weary of that courſe, and likely alſo put 

d to the pinch upon Complaints made by them againſt Clerk-flayers, 
they are fain to have recourſe to their ancient Privilege. 

itherto therefore it is manifeſt the Clergy were in their growing con- 

dition, notwithſtanding the policy and power of Henry the ſecond, who 
was the Paragon of that age. | 
After him reigned Richard the firſt, that muſt expiate his diſobedience 
to his Father, by obedience to his ghoſtly Father the Pope, in under- 
taking the holy War; and being gone, left the Government in his ab- 
ſence ſo deeply intruſted to the Clergy, as they could loſe nothing of 
what they had gained, unleſs they would; and might have gained much 
more than they did or ſhould, had not the Biſhop that was the overſeer 
of the whole Kingdom been drunken with vanity, and ſpued out his 
own ſhame. However the ſucceſs was, it was not contrary to the prin- 
ciples of thoſe times: for Richard had experience in the Emperor Fre- 
derick and his Father's example, that the Pope and Clergy were too hard 
for all the Potentates in Europe, and therefore might moſt ſafely truſt 
them with all he had at home, whilſt he was in their ſervice abroad. 
Nor were they ſhort of what was intruſted to them, but ſtuck cloſe for 
the maintenance of his Right to the Crown, and emptied themſelves e- 
ven to the very conſecrated Veſſels, and procured the Laity of all forts 
to do the like, to fave the Kingdom from the rape of ſtrangers and uſur- 
pers, who eſteem'd the King dead in Law, and as one buried alive. 
Thus paſſed they to King Jobn the Government, - ſuppoſing them- 
ſelves well enough aſſured of what they had gotten by their ſeveral at- 
chievements had under the Reigns of three ſeveral Kings ſucceſſively: 
And King Jobn might well enough have underſtood the times, it he 
had ſeriouſly conſidered them; but being heightned all his life-time with 
lawleſs Government, wherein he was trained up in Ireland, he knew 
not how to ſtoop, till he ſtooped ſo low as the Legate's Knee, and his 
Crown at the Pope's Foot; leaving an example to poſterity to beware 


If 
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If then theſe ſparks of ambition were ſo violent being alone, certainly 

in their joint conſultations much more. They had long ſtriven now fince 

the Conqueſt to have excluded the Laity from their Synadi, and about theſe 

days effected it. And yet about Henry the ſecond's time it may be ſup- 

poſed the thing either was not yet done, or ſo lately, that the Law was 

not clear in that point; for Petrus Biecenſis, who was Arch-deacon of 

Bath about thoſe times, in his Epiſtle to the Arch-biſhop of York con- 

cerning the reſtraint of the growing Se& of the Publicans, he adviſeth 

in theſe words: Accipite clerum, congregate populum, & ex eorum communi 
deliberatione, qui Spiritum Domini habent, terribilis conſtitutio promulge- 

tur, &c. And if the Hiſtorian doth not miſtake, the proceedings againſt 

that Sect being only for errours in Religion, was in a Council of Biſhops 

and Lords, Nevertheleſs, whether preſent or abſent, the Lazty fate there 

as Cyphers, making the number great, but not valuable by themſelves. 

For even in the Norman times they were brought ſo low, as the Conſti- | 
tution made by the Clergy wrought more upon them, than civility it ſelf M. Weſt. 
can work upon profeſſors of Religion in theſe days. For it ſeems exceſs . 127 
of long Hair was grown to that meaſure, that the Synod cried out againſt 

it, and decreed that men ſhould cut their Hair ſo as their Eyes and laps of 

their Ears might be ſeen; and the King himſelf, I mean Henry the firſt, 
ſubmitted to this cut, and made all his Knights to do the like, and 'ex- 

poſed themſelves to the then-odious by- names of Clowns or Prieſts, (like 

to the round-heads of theſe days) who formerly marched under the title 

of Criniti or Ruffians, This did but touch the Hair, but they went to the 

quick, when they decreed that Lords ſhould not ſell their Villains, and 

that Outlawries ſhould paſs in certain particular cafes; as in the Conſtitu- 

tions of Archbiſhop Anſelm may appear. Afterwards in theſe Kings 

times they flew at the Throat of the Government, got all places of ho- Antiqu. Brit. 
nour, or profit, or power, whether for Peace or War, under their gripe: 50. ibid. 155. 
depoſed and advanced as they pleaſed, even to the Royal Throne itſelf: . 

and that not only out of a ſudden paſſion of State, but adviſedly con- 

cluded for a maxim, That the election of the King belonged to them; as in 

the caſe of the election of Maude the Empreſs, they did hold forth to Ibid. 127. 
all the World; and in which the King alſo then flattered them, as hol- 

ding their Election ſo neceſſary, that he kept the whole Synod in dureſs to 

have their votes for the election of his Son to be his Succeſſor. 


CHAP. LX. 
Of the Engliſh Commonalty fince the Normans time. 


1 dignity of the Engliſb Crown thus deflowred by the great men, 
was no loſs to the common people: For as in all decays of Mo- 
narchy the great men get nothing if they pleaſe not the people, fo the 
King can hold nothing if the people be not contented. And yet contented 
or not contented, they could not gain much; for as affairs ſtood then in 
the Chriſtian world, the Politicians diſcourſe of three kinds of Government 
proved idle; neither could Monarchy, Ariſtocracy, nor Democracy, attain any 
ſemblable condition in any place, ſo long as the Church held its deſign a- 
part, and prevailed to have the greateſt ſhare in all; not now by the fa- 
vour either of great or ſmall, but by a pretended divine right, — 
Whic 
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which they now had gotten to their full pitch of Lordſhip in the Conſci- 
ences of men. It muſt be acknowledged that this was a diſtemper in 
Government; yet ſuch it was, as kept humours low, and reſtrained the in- 
ordinate exceſſes that in all kinds of Government are ſubject to break 
forth; ſo as neither King, nor Lords, nor People could ſwell into larger 
proportion than would ſuit with the ends of the Church-men. But to ming 
the matter in hand: ſomewhat the Commons gained in theſe ſtormy times: 
the Taxes that they were charged with, were rather perſwaded than impo- 
ted upon them; and generally they were ſparing in that work; and it is 
noted for the honour of King Steven, that though he was ſeldom with- 
out War, yet he not only never charged the people with any Tax, but 
releaſed that of Dane-gelt, and acquitted the Subject for ever of that Tax, 
which former Kings . cr" Sane) as their right ; all which ſhew him to be 
a brave King, if he was not a very rich man. Henry the ſecond was more 
heavy, becauſe he had more to do; yet find we but one aſſeſſment, which 
was Eſcuage, unleſs for the holy War, which was more the Clergy-mens 
than his. Richard was yet a greater burthen : his Reign was trouble- 
tome to him, and he deſerved it; for from the beginning thereof to the 
ending, could never the guilt of his diſobedience to his Father be blotted 
out: but it was more troubleſome to the people, becauſe it coſt ſo much 
treaſure, was managed by ſuch ill Governors, (except 'the Archbiſhop 
of Canterbury) and was unſucceſsful in moſt of his undertakings: yet ne- 
ver invaded the liberties of the Commons by any face of Prerggative. But 
what wanted in him, was made compleat and running over in his Succeſſor 
Jobn, who (to ſpeak in the moſt moderate ſenſe of his Government) 
being given over to himſelf, when he was not himſelf, robbed the Lords 
of their authority, bereaved the Church of his Rights, trod under foot the 
Liberties of the people, waſted his own Prerogative : and having brought 
all things into deſpair, comes a deſperate cure; the head is cut off to {ave 
the body, and a precedent left for them that liſt to take it up in future a- 
ges. And thus that which Steven gave, Henry the ſecond loſt, Richard the 
firſt would not regain, and John could not; and fo all were gainers but the 
Crown, 


C HA P. LXI. 
Of Fudicature, the Courts, and their Fudges. 


is no ſilent argument that the Commons gain, where Laws grow in- 
= courſe: and it was the lot of theſe troubleſome times to lay a foun- 
dation of a conſtant Government, ſuch as all men might learn, which 
formerly was laid up only in the breaſts of wiſe experienced men. The 
two moſt confiderable points in Government, is the Law, and the Execu- 
tion; the latter being the life of the former, and that of the Common- 
wealth. I fay not that the Law was augmented in the body of it, or 
that the Execution had a freer courſe than in the beſt of the former times; 
but both were more and more cleared to the world in many particulars, 
as well touching matters concerning practice of the Law, as touching 
rules of righteouſneſs. For the firſt whereof, we are beholden to Glanuit 
in Henry the ſecond's time; and for the latter, to King John, or rather 
the Barons in his time, in the publiſhing of the Grand Charter, or an 


enume- 
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enumeration of the Liberties or Cuſtoms of the people derived from 
the Saxons; revived, continued, and confirmed by the Normans and their 
Succeſſors: which for the preſent I ſhall leave in lance dubio, to ſtand or 
fall, till occafion ſhall be of clearing the point, in regard that King 
John ſoon repented of his Oath, (the Bond of his conſent) and to heal 
the Wound, got the Pope's pardon and bleſſing thereupon: ſo eaſy a thing 
it was for a Son of the Reman Church to paſs for a good Catholick in an 
unrighteous way. [And ſome Doubt is left in Hiſtory as to his Religion.] 
The execution of the Law was done in ſeveral Courts, according to 
the ſeveral kinds of affairs, whereof ſome concerned matters of Crime 
and Penalty; and this touched the King's honour, and fafety of the per- 
ſons of himſelf and his Subjects, and therefore are faid to be contra coronam 
& dignitatem, &c. The ſecond ſort concern the profits ofthe Crown, or 
treaſure of the Kingdom. The third concern the /afety of the Eftates of 
the people. Theſe three works were appointed unto three ſeveral Courts, 
who had their ſeveral Judges eſpecially appointed to that work. Origi- 
nally they were in one, vig. in the ſupreme Court of Judicature, the 
Court of Lords, whereof formerly was ſpoken; but after, through increaſe 
of affairs, by them deputed or committed to the care of ſeveral men that 
were men of ſkill in ſuch affairs, and yet retained the Supremacy in all 
ſuch caſes ſtill. And becauſe that which concerned the publick Treaſure 
was of more publick regard than the other, the deputation thereof was 
committed probably to ſome of their own members, who in thoſe days Glo. 
were Barons of the Realm, and afterwards retained the Title, but not the 
Degree; and therefore were called for diſtinction- ſake, Barons of the Ex- 
chequer. The particular times of theſe deputations appear not clearly 
out of any monument of antiquity; nevertheleſs it is clear to me that it 
was before Henry the ſecond's time, as well becauſe Henry the firſt had 
his Jude fiſcalis, as Glanvil ſo frequently toucheth upon the King's 11 Hen n e wi 
Court of Pleas, which cannot be intended at the Court of Lords; for that rs 
in thoſe days was never ſummoned but in time of Parliament, or ſome 
other ſpecial occaſion. But more principally becauſe the hiſtorian ſpeak- 
ing of the Judges itinerant, reciteth ſome to be of the Common-pleas; Hoveden, 
which ſheweth that there was in thoſe days a diſtinction of juriſdiction 
in Judicatures. And it may very well be conceived that this diſtinction 
of Judicature was by advice of the Parliament after that the Grand Coun- 
cil of Lords was laid aſide by Kings, and a Privy-Council taken up, unto 
whom could not regularly belong any juridical power, becauſe that re- 
mained originally in the grand aſſembly of the Lords. x 
Over theſe Courts, or two of them, one man had the prime Title of 
Chief Juſtice, who then was called Lord Chief Fuftice of England, and 
whoſe office was much of the nature of the King's Lieutenant in all cau- 
ſes and places, as well in War as Peace; and ſometimes was appointed to 
one part of the Kingdom, and by reaſon thereof had the name only of 
that part, and ſome other of the other parts. The greatneſs of this Of- 
fice was ſuch, as the man for neceſſity of ſtate was continually reſident at 
the Court, and by this means the King's Court was much attended by 
all forts of perſons; which proved in after-times as grievous to the King, as 
it was burthenſome to the people. Other Judges there were, which were | 
choſen for their learning and experience, moſt of them being of the Cler- 
O as were alſo the Under-Officers of thoſe Courts; for thoſe times was 
Reme's hour, and the power of darkneſs. . 
Ocher Courts alſo were in the _ try, and were Vicontiel or Courts 
| 0 
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of Sheriffs, and Lords of Hundreds and Corporations, and Lordſhips, as 
formerly; and theſe were ſettled in ſome place, But others there were, 
which were itinerant, over which certain Judges preſided, which were 
elected by the Grand-Council of Lords, and ſent by Commiſſion from 
King Henry the ſecond throughout the Kingdom, then divided into 
Six Cireuits, unto each of which was aſſigned Three Juſtices; ſo az 
the whole number of Juſtices then was Eighteen. The office was betore 
the coming of the Saxons over hither, but the aſſignation was new; as 
alſo was their Oath, for they were ſworn. But the number continued 
not long, for within four years the King re- divided the Land into four 
Circuits, and unto each Circuit aſſigned five Juſtices, making in the 
whole the number of twenty and one Juſtices z for the Northern Circuit 
Hoveden. r37, had fix Juſtices, which the King made Juſtices of the Commen-pleas 
Ivid. 475. throughout the Kingdom. Neither yet did the firſt Commiſſion continue 

fo long as four years; for within that time Richard Lucy one of the 

Juſtices had renounced his Office and betaken himſelf to a Cloiſter, and 

yet was neither named in the firſt Commiſſion nor in the latter: nor did 
Hoveden An. the laſt Commiſſion continue five years; for within that time Rahph Glan- 
1184. vil removed from the Northern Circuit to that of Worceſter, as by the 

rugs of Sir Gilbert Plumpton may appear, though little to the honour of 


Tloveden. 


the Juſtice of the Kingdom, or of that Judge, however his book commen- 
ded him to poſterity. I take it upon the credit of the reporter, that this 
itinerary judicature was ſettled to hold every ſeven years; but J find no 
monument thereof before theſe days. 

As touching their power, certainly it was in point of judicature as large 
as that of the Court of Lords, though not fo high: It was as large, be- 
| cauſe they had cognizance of all Cauſes both concerning the Crown and 
3 Common-pleas, And amongſt thoſe of the Crown this only I ſhall note, 
Glanvil, I. 1 4 that all manner of falſhood was inquirable by thoſe Judges, which after 
c.. came to be much invaded by the Clergy. 

I ſhall ſay no more of this, but that in their original theſe 1ters 

were little other than viſitations of the Country by the grand Coun- 

; cil of Lords. Nor fhall I add any thing concerning the Vicontiel 
Glinv. Ib. 1. Courts and other inferiour but what I find in Glanvil; that though 
cap. 2. Robbery belonged to the King's Court, yet Thefts belonged to the 
Sheriff's Court; and (if the Lords Court intercepts not) all batteries 

and woundings, unleſs in the complaint they be charged to be done 

Hem. lib. o. contre pacem Domini Regis: the like alſo of inferiour Treſpaſſes, beſides 
10. Common-pleas, whereof mare ſhall follow in the next Chapter as occaſion 


& 10. 
wall be. 
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CHAP. LXII. 


Of certain Laws of Fudicature in the ** of Henry 
| / 4 755 Second. 4 


A ND hereof I ſhall note only a few as well touching matters of the 
Crown as of property, being defirous to obſerve the changes of Law 

with the times, and the manner of the growth thereof to that pitch which 
in theſe times it hath attained, | 


We 


* * 


in the time of Henry II. 121 


We cannot find in any ſtory, that the Saxon Church was infeſted with _ 1 
any Hereſy, from their firſt entrance, till this preſent Generation. The * 
frit and laſt Hereſy that ever troubled this Iſland, was imbred by Pela- 
gius; but that was amongſt the Britons, and was firſt battered by the 
Council or Synod under Germanus ; but afterwards ſuppreſſed by the 
Zeal of the Saxons, who liked nothing of the Britiſb breed, and for whoſe 
ſake it ſuffered more haply than for the foulneſs of the opinion. The : 
Saxon Church, leavened from Rome for the ſpace of above five hundred Hoveden. 565. 
years, held on its courſe, without any intermiſſion by croſs Doctrine ſpring- 
ing up, till the time of Henry the ſecond. Then entred a Sect whom 
they called Publicans, but were the Albigenſes; as may appear by the de- 
cree of Pope Alexander, whoſe opinions I ſhall not trouble my courſe 
with: but it ſeems they were ſuch as croſſed their way, and Henry the ſe- 
cond made the firſt precedent of puniſhing Hereſy in the Kingdom, under 
the name of this Sect; whom he cauſed to be brought before a Council of Nubrig. lib. - 
Biſhops, who endeavoured to convince them of their errour: but failing cap. 13. 
therein, they pronounced them Hereticks, and delivered them over to the 
Lay power; by which means they were branded in the fore-head, whipped, , 
and expoſed to extremity of the cold, (according to the decree of the qc. 
Church) died*, This was the manner and puniſhment of Hereticks in Decret. Papz 
this Kingdom in thoſe days; albeit it ſeemeth they were then decreed to Alexand. 
be burnt in other Countries, if that Relation of Cagſhall be true which Pi- *. 
cardus noteth upon the 13th Chapter of the Hiſtory of William of Neu- 
berry, out of which I have inſerted this Relation. 


Another Caſe we meet with in Henry the ſecond's time, concerning A- 2. 
poftacy, which was a Crime that as it ſeems died as ſoon as it was born; agg. 1g 
for beſides that one, we find no ſecond thereto in all the file of Engh/b ay. g. * 
ſtory, The particular was, that a Clerk had renounced his Baptiſm, and 
turned Few; and for this was convicted by a Council of Biſhops at Oxford, 
and was burned. So as we have Apoſtacy puniſhed with death, and Here- 

with a puniſhment that proved mortal; and the manner of conviction 
of both by a Council of the Clergy, and delivered over to the Lay-power, 
who certainly proceeded according to the direction of the Canon, or advice 
of the [Eccleſiaſtical] Council. Theſe (if no more) were ſufficient to 
demonſtrate the growing power of the Clergy, however brave the King 


was againſt all his Enemies in the field, 


Treaſon was anciently uſed only as a Crime of breach of Truſt or Fealty, 3. 
as hath been already noted; now it grows into a ſadder temper, and is 70 
made all one with that of /z/a Majeftas; and that Majeſty that now-a-days 
is wrapped up wholly in the perſon of the King, was in Henry the ſecond's 
time imparted to the King and Kingdom, as in the firſt times it was more 
related to the Kingdom. And therefore Glanvi/ in his book of Laws, ſpeak- 
king of the Wound of Majeſty, exemplifies Sedition and deſtruction of the 
Kingdom, to be in equal degree a Wound of Majeſty, with the deſtruction n  __ 
of the perſon of the King: and then he nameth Sedition in the Army, and $ hs: 
fraudulent converſion of Treaſure-trove, which properly belongs to the 
King. All which he faith are puniſhed with Death and forfeiture of E- 
ſtate, and corruption of Blood; for ſo I take the meaning of the words in 
relation to what enſueth. | 


Lib. 1. cap. 2. 


Felonies, of Manſlaughter, Burning, Robbery, Raviſhment, and Fauſonry, 4. 
are to be puniſhed with leſs of Member and Eſtate. This 
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This was the Law derived from the Normans, and accordingly was 
the direction in the Charge given to the Juſtices z inerant in Henry the ſe- 
cond's time, as appeareth in Hoveden. But Treaſon or Treachery againſt 

II. Hen. 1. c. 25. the Oath, Fealty, or Bond of Allegiance, as of the Servants againſt the 
Lord, was puniſhed with certain and with painful deaths: And therefore 
though the murther of the King was Treaſon, yet the murther of his Son 

| was no other than as of another man, unleſs it aroſe from thoſe of his own 

II. Hen. :. e. 29. Servants, The penalty of loſs of Eſtate, was common both to Treaſon and 

; Felony ; it reached even unto Thefts; in which caſe the forfeiture, as to the 
2 lib. 7- Moveables, was to the Sheriff of the County, unto whole cognizance the 
FIT caſe did belong: and the Land went to the Lord immediately, and not 
to the King. But in all caſes of Felony, and of a higher nature, the party 

(though not the King's Tenant) loſt his perſonal Eſtate to the King for e- 

ver, his Free-holds alſo for a year and a day: after which, they returned 

to the Lord of the Soil, by way of Eſcheat. It ſeemeth alſo, that the loſs 

not only of Chattels and Goods, but alſo of Lands, &c, extended to Out- 
latories (I conceive in caſe of Felony;) and the King's Pardon in ſuch caſe 

could not bind the Lord's right of Eſcheat, although ir might diſcharge 

the Goods, and the year and day whereunto the King was entitled: which 

caſe alone ſufficiently declareth what power Kings had in the Eſtates of 


their Subjects. 
5. Manſlaughter made not bailable. 
1 1 This was Law in Henry the ſecond's time, although it croſſed the Nor- 
anv. lib. 14. . K 
cap.1,&z3. man Law; and queſtionleſs it was upon good ground: for the times 


now were not as thoſe in the Congueror's times, when ſhedding of Blood 
was accounted Valour, and in moſt caſes in order to the publick ſervice. 
And now it ſeems it was a growing evil, and that cried fo loud, as though 
in caſe of Treaſon bail might be allowed, yet not in this caſe, ub; ad terro- 
rem aliter ſtatutum ęſt, faith the Author. 8 


6. Robbers ſhall be committed to the Sheriff, or in his abſence to the next 
— Caſtelane, who ſhall deliver him to the Sheriff, and the Juſtices ſhall do 

| right to them, and unto Treſpaſſers upon Land. | 
II. Gulielm. 4. By the Conqueror's Law thefe offenders were bailable; and I conceive 
Spicil. 174 this was no Repeal thereof; and the rather, becauſe Glanvil alloweth of 
cant. 19: 14: Pledges in all caſes (except Manſlaughter) yea in thoſe Crimes that did 
wound Majeſty it ſelf, although they concern the deſtruction of the King's 
perſon, or Sedition in the Kingdom or Army thereof. The Juſtices here- 
in mentioned, were intended to be the Juſtices itinerant; and the Treſpa/- 
fes upon Land, are meant ſuch as are contra pacem Domini Regis, as riotous 
and forcible Entries: for ſome Treſpaſſes were againſt the peace of the 

Sheriff, as formerly hath been obſerved. | 


. Fauxonry is of ſeveral degrees or kinds: ſome againſt the King, others 
Fauxonry. painſt other men ; and of thoſe againſt the King, ſome are puniſhed as 
— 5 lib. 14. Wounds of Majeſty, as fal/ifying the King's Charter : and whether falſiſying 

2 of Money were in that condition or not, I leave; or falſſying of M.aſures, yet 
more inferiour, I cannot determine; but it is clear by Glanvil, that falſſhy- 
ing of the Deed of a private perſon, was of ſmaller conſideration, and at 
the utmoſt deſerved but loſs of Member. 


Inheritances may not be aliened, 
: Inbe- 


1 


in the time of Henry II. 


Inheritances were in thoſe times of Lands or Goods; for it was the cu- 
ſtom then, that the perſonal Eſtate (the Debts deducted) was diviſible 


/onable part, the other to the Heir, anda third to the Teftator to make his 
Will of them, and of the other two parts he could not diſpoſe by Will. 
Concerning Lands, it was regularly true, that no man could alien his 
whole Inheritance to the diſheriſin of his Heir, either by Act in his life- 
time, or any part thereof by his laſt Will, without the concurrence of the 
Heir. But of purchaſed Lands he may give part by Act executed in his 
life-time, though he have no Lands by inheritance ; and if he hath no Iſſue, 
then he may alien all. And where a man hath Lands by inheritance, and 
alſo by purchaſe, he may alien all his purchaſed Lands as he pleaſeth. If 
the Lands be holden in Gavel· kind, no more of the Inheritance can be con- 
veyed toany of the Children, than their proportionable parts will amount 
unto. This Law of inheritance was diverſe, according to the Tenure: for 
the Lands in Knights-ſervice always deſcended to the Heir; but ſuch as 
were holden in Socage paſſed according to the cuſtom, either to the eldeſt, 
or to the youngeſt, or to all equally. And thus ſtood the general ſtate of 


for the Free-men, that by Law of Property might challenge a power to do 
with their own as they pleaſed. But the Normans ſaw a double 2 
herein: the firſt was the danger of ruin of many of their Familes, who 
now ingrafted into the Exgliſb ſtock, and yet not fully [conſolidated], one 
might expect a late check to their preferments from the Saxon Parents, 
after a long and fair ſemblance made of their good Will. The ſecond pre- 
judice was the decay of their Militia, which was maintained by Riches 
more than by multitude of men: partly becauſe that rich men are moſt 
fearful of offending, and therefore ordinarily are moſt ſerviceable both with 
their Bodies and Eſtates againſt publick dangers; and partly becauſe by 
their Friends and Allies they bring more aid unto the publick, by engaging 
them in the common Cauſe, that otherwiſe might prove unſenſible of the 
condition of their Country. 


The Heir of a Free- man ſhall by deſcent be in ſuch ſeiſin as his Anceſtor had 


Chattels. 

Tf the Heir be under age, the Lord ſhall have the Wardſhip for the due time, 
and the Wife ber Dower and part of the Goods. 

If the Lordwith-hold ſeiſin, the King's Fuſtice ſhall try the matter by twelve 
men. 

The firſt of theſe branches is declaratory of a ground of common 
Law; but being applied to the laſt, is an introduction of a new Law of 
tryal of the Heir's Right by Aſſize of Mortdanceſtor, where formerly no 
remedy was left to the Heir, but a Vrit of Right. If theſe three branches 
be particularly obſerved, they ſpeak of three ſorts of Heirs; of Tenants by 
Knight-fervice, viz. ſuch as are Majors, or of full age; and ſuch as are Mi- 
nors, or under age; and ſuch as are of a doubtful age. Thoſe that are of 
full age at the death of their Anceſtors, may poſſeſs the Lands deſcended, 
and the Lord may not diſſeize him thereof; but may be reſiſted by the 
Heir in the maintenance of his poſſeſſion, ſo as he be ready to pay Relzef, 
and do the ſervice that is due: and if the Lord expel him, he ſhall have re- 
medy by Aſſize. Thoſe Heirs that are Minors, ſhall be under the Lord's 
guardianſhip till they come to one and twenty years, The Heirs of ſuch 
as 


8. 
Glanvil. lib. 7. 
cap. 1. 
into three parts; one whereof belonged in right to the Wife as her rea- Ibid. c. 5. 


Inheritance from the Normans time hitherto, ſeeming ſomewhat too ſtrait Il Hen. 1.c.88. 


at the time of his death, doing ſervice, and paying relief; and ſhall have his Vide diane. 
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as hold by Socage, are ſaid to be at full age at fifteen years, becauſe at that 
age they were thought able to do that ſervice; but the Sons of Buigeſſes 
are then ſaid to be of full age, when they have ability to manage their Fa- 
ther's Calling, ſuch as telling of Money, meaſuring of Cloth, and the like: 
yet doth not Glanvil, or any other, ſay that theſe were their full age to all 
purpoſes; albeit that ſome Burroughs at this day hold the laſt in cuſtom 
to all intents whatſvever. The laſt branch provided the remedy to reco- 
ver to the Heir his poſſeſſion in caſe it be detained, either through douht. 
fulneſs of age of the Heir, or his Title; and it directs the Iſſue to be tryed 
by twelve men. This tryal ſome have thought to be of GlanuiPs inven- 


tion; and it may well be that this tryal of this matter, as thus ſet down, 


was directed by him: yet he uſeth often in his book the word ſolet, and 
in his Preface faith, That he will ſet down frequentizs uſitata; and it is paſt 
queſtion, but that the tryal by twelve men was much more ancient, ag 
hath been already noted. One thing more yet remaineth, concerning the 
Widow of the Tenant, whoſe Dower is not only provided for, but her 
reaſonable part of her Huſband's perſonal Eſtate. The original hereof was 


from the Normans, and it was as popular as that of Wardſhips was Rega/; 


10. 


Glanvil. lib. 13. 
cap. 33. 


TI. 


See Mat. Paris 
per Watts, p. 
360. Sub præ- 
textu Juſtitiz 
Pecuniam colle- 
gerunt, &c. 


13. 


and fo they made the Eng/i/þ Women as ſure to them, as they were ſure of 
their Children. 


The Fuſtices ſhall by afſize try Diſſeiſins done ſince the King's coming over 
Sea, next after the peace made between him and his Son. 


This is called the Afize of Novel diſſeiſin, or of diſſeiſins lately made. 
It ſeems that the limitation was ſet for the Juſtices ſake, who now were 
appointed to that work which formerly belonged to the County-courts; 
and to prevent intrenchments of Courts, a limitation was determined, al- 
though the copy ſeemeth to be miſtaken: for the limitation in the Writ is 


from the King's laſt Voyage, or going into Normandy. 


Juſtices ſhall do right upon the King's Writ for half a Knight's Fee, and un- 
der, unleſs in caſes of difficulty, which are to be referred to the King. 
The Juſtices itinerant ended the ſmaller matters in their Circuits; the 


other were reſerved to the King in his Bench. 


Fuſtices ſhall enquire of Eſcheats, Lands, Churches, and Women, in the 
King's gift: And of Caſtle-guard, who? how much? and where? 

So as the Judges ztznerant had the work of Eſcheators; and made their 
Circuits ſerve as well for the King's * profit, as juſtice to the Subjects. They 
uſed alſo to take Fealty of the people to the King at one certain time of the 
year, and to demand Homage alſo. Theſe matters of the King's Exche- 
guer made the preſence of the Judges leſs acceptable, and it may be occa- 
ſioned ſome kind of oppreſſion. And as touching Caftie-guard, it was a 
Tenure in great uſe in theſe bloody times; and yet it ſeemeth they uſed to 
take Rent inſtead of the perſonal ſervice, elſe had that enquiry (how 


much?) been improper. | 
Of a Tenant's holding, and of ſeveral Lords. 
That one man may hold ſeveral Lands of ſeveral Lords, and ſo owe 


ſervice to them all, is ſo common, as nothing can be more: nevertheleſs 


it will not be altogether out of the way, to touch ſomewhat upon the 
I nature 
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nature of this mutual relation between Lord and Tenant in general, that Homage and 


the true nature of the diverſity may more fully appear; The founda- Fealty. 


tion or ſubject of ſervice was a piece of Land, or other Tenement, at the 

firſt given by the Lord to the Tenant, in affirmance of a ſtipulation be- 

tween them preſuppoſed, by the giving and receiving whereof the Te- 

nant undertook to perform ſervice to the Lord, and the Lord under- 

took protection of the Tenant in his right to that Tenement. The Ten- 

ant was firſt by ſervice ſolemnly bound, either by Oath, which the Lord Clanvil. 1. $. 
or his Deputy by the Common-Law hath power to adminiſter; as in the © 

caſe of Fealty, in which the Tenant bound himſelf to be true to the ho- 

nour and ſafety of his Lord's perſon, and to perform the ſervice due to 

the Lord for the Tenement ſo given; or otherwiſe by the Tenant's hum- 

ble acknowledgement, and promiſe not only to ſin the ſervices due, 

but even to be devoted to the Lord's ſervice, to honour him, and to adven- 

ture limb and life, and be true and faithful to the Lord, This is called 

Homage, from thoſe words, I become your man Sir; and yet promiſeth 

upon the matter no more but Fealty in a deeper complement, albeit there | 
be difference in the adjuncts belonging to each. For though it be true that | 
by promiſe of being the Lord's man, a general ſervice may ſeem to be im- 

plied, yet in regard that it is upon occaſion only of that preſent Tenure, 

it ſeemeth to me that it is to be reſtrained only to thoſe particular ſervi- 

ces which belong to that Tenement; and thererore if that Tenement be 

holden in Sacage, although the Tenant be bound to homage, yet that Ha- 

mage ties not & Tenant to the ſervice of a Knight; nor contrarily doth t lib. 2 c. , 
the homage ofa Tenant in Knight-ſervice tie him to that of Socage upon 
the command of his Lord, though he profeſſeth himſelf to be Jis man. 

Nor doth the Tenant's homage bind him againſt all men, nor ad 7 

for in caſe he holdeth of two or divers Lords by homage for ſeveral Tene- Glanvil. lib. 9. 
ments, and theſe two Lords be in War one againſt the other, the Tenant Thb. I cp. 10. 
muſt ſerve his chief Lord of whom the Capital houſe is holden; or that 

Lord which was his by priority, who may be called the chief Lord, be- 

cauſe having firſt received homage, he received it abſolutely from his Te- 

nant, with 4 /aving of the Tenant's Faith made to other Lords and to the 

King; who in order to the publick had power to command a Tenant into 

War againſt his own Lord. If therefore he be commanded by the King in 

ſuch caſes unto War, he need not queſtion the point of — but if Glanvil. lib. g. 
he be commanded by a chief of his other Lords into War, againſt a par- P. 

ty in which another of his Lords is engaged, his ſafeſt way is to enter 

upon the work, becauſe of his Allegiance to that Lord, yet with a /al- 

vo of his fea/ty to that other Lord. But in all ordinary caſes, Tenants Ibid. cap. 4. 
and Lords muſt have regard to their ſtipulation, for otherwiſe, if either 

break, the other is diſcharged for ever; and if the fault be in the Tenant, 

his Tenement eſcbeats to his Lord; and if the Lord fail, he loſes his Te- 

nure, and the Tenant might thenceforth diſclaim, and hold over for ever. 
Nevertheleſs the Lords had two Privileges by common cuſtom belong- 

Ing to their Tenures, which although not mentioned in the ſtipulation, 
were yet more valuable than all the reſt; the one concerning matter of 

profit, the other of power: That of profit conſiſted in aids and relief. Ad- and Relief 
The aids were of three kinds, one to make the Lord's elde/t Son Knight, Ibid c. 8. 

the other to marry his eldeſt Daughter; the third to help him pay a re- vide poſt 161, 
lie to his Lord Paramount; which in my opinion ſounds as much as if 73. 

the Tenants were bound by their Tenures to aid their Lord in all caſes of Gun. 19 e. 8. 
extraordinary charge (ſaving that the Lord could not diſtrain his * 
| 8 | or 
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Ibid. for aid to his War) and this according to the Lord's diſcretion; for Glanvi 
ſaith that the Law determined nothing concerning the quantity or value 
of theſe aids. Theſe were the Norman ways, and ſavoured ſo much of 
Lordſhip, that within that age they were regulated: But that of relief; 
was an ancient facrifice; as of firſt-fruits of the Tenement to the Lord, 
in memorial of the firſt Lord's favour in conferring that Tenement; and it 
was firſt ſettled in the Saxons time. The Lords Privilege of power ex- 
Ibid. tended fo far, as to diſtrain his Tenants into his own Court to anſwer to 
himſelf, in all cauſes that concerned his right ; and ſo the Lord became both 
Judge and Party; which was ſoon felt and prevented, as ſhall appear 
ereafter. Another privilege of the Lord's power, was over the Tenant's 
Heir after the Tenant's death, in the diſpoſing of the body during the mi- 
nority and marriage of the ſame. As touching the diſpoſing of the Body, 
the Lord either retained the ſame in his own power, or committed the 
ſam to others; and this was done either p/ens jure, or rendring an ac- 
Glanv. 7.10. count. As concerning the marriage of the Females that are Heirs, or ſo 
Id. c 12. apparent, the Parents in their life-time cannot marry them without the 
Lords conſent; nor may they marry themſelves after their Parents death, 
without the ſame: and the Lords are bound to give their conſent, unleſs 
they can ſhew cauſe to the contrary. The like alſo of the Tenants i. 
dows that have any Dowry in the Lands of ſuch Tenure. And by ſuch- 
like means as. theſe, the power of the Barons grew to that height, that 

in the lump it was too mafly both for Prince and Commons. 


Of the porver of the laſt Will. | | 

7. ; 92 a , opinion, that at thecommon Law no man could deviſe 
* See Mr. S/. his Lands by his “ laft Will. If thereby it be conceived to be againſt com- 
> or end mon reaſon, I ſhall not touch that; but if againſt cuſtom of the ancient 
. times, I muſt ſuſpend my concurrence therewith, until thoſe ancient times 
be defined: for as yet I find no teſtimony ſufficient to aſſert that opini- 

on; but rather that the times hitherto had a ſacred opinion of the /af 

Will, as of the moſt ſerious, ſincere, and adviſed declaration of the moſt 

inward deſires of a man; which was the main thing looked unto in 

all Conveyances, Voluntas donatoris de cœtero obſervetur. And therefore no- 

| thing was more ordinary than for Kings in theſe times, asmuch as in them 

M. Paris, did lie, to diſpoſe of their Crowns by their 4% Will. Thus King Fobn ap- 
An. 1216. pointed Henry the Third his Succeſſor z and Richard the fiſt deviſed the 
Hoveden. Crown to King Jobn; and Henry the firſt gave all his Lands to his Daugh- 
— ter; and William the Conqueror by his laſt Will, gave Nor mandy to Robert, 
Wins 1, ENland to William, and to Henry his Mother's Lands. If then theſe 
— things of greateſt moment under Heaven were ordinarily difpoſed by 
e laſt Will, was it then probable, that the ſmaller Free- holds ſhould be 

of too high eſteem to be credited to fuch Conveyances? I would not be 

miſtaken, as if I thought that Crowns and Empires were at the diſpoſal 

of the /aft Will of the poſſeſſor; nor do I think that either they were thus 

in this Kingdom, or that there is any reaſon that can patronize that opi- 

nion; yet it will be apparent that Kings had no ſlight conceit of their 4 

Will, and knew no ſuch infirmity in that manner of conveyance, as is pre- 

tended; or elſe would they never have ſpent that little breath left them 

Glanvil.1.5, in vain. I have obſerved the words of Glanvil concerning this point, 
cap. 1. & 5. and I cannot find that he poſitively denieth all conveyance of Land by 
' Will, but only in caſe of diſheriſon; the ground whereof is, becauſe it is 
contrary to the conveyance of the Law ; and yet in that caſe alſo * 


in the time of Henry II. I27 


of a diſpoſing power by conſent of the Heir; which could never 
make good conveyance, if the Will in that caſe were abſolutely void, 
and therefore his Authority lies not in the way. Nor doth the particular 
cuſtoms of places diſcountenance, but rather advance this opinion: for 
if deviſes of Lands were incident to the Tenure in Gavel-· kind, and that fo 
general in old time, as alſo to the burgage Tenures, which were the rules 
of Corporations and Cities, Ub: Leges Angliæ deperiri non poſſunt, nec de- LI. Gulicts. 
fraudari, nec violart, how can it be ſaid contrary to the common . 
And therefore thoſe Conveyances of Lands by /a/t Will, that were in and 
after theſe times holden in uſe, ſeem to me rather remnants of the more 
general cuſtom, waſted by poſitive Laws, than particular cuſtoms grow- 
ing up againſt the common rule, It is true, that the Clergy put a power 31 Pars. 
into the Pope to alter the Law, as touching themſelves in ſome caſes: An. 1181. 
for . ——ů— of Nork procured a faculty from the Pope to ordain, — _ 
that no Ecclefiaſtical perſon's Will ſhould be good, unleſs made in health, Decret. Alen. 
and not lying in extremity; and that in ſuch caſes the Archbiſhop ſhould 72: , 
ſſeſs himſelf of all ſuch parties goods: but as it laſted not long, ſo was tol. 907. 

imſelf made a precedent in the caſe; for being overtaken with death cer Clans. I. 7. 
he was provided, he made his Will in his ſickneſs, and Henry the Se-? 
cond poſſeſſed himſelf of his Eſtate. And it is as true, that Feme 
coverts in theſe days could make no Will of their reaſonable part, be- 
cauſe by the Saxon Law it belonged jointly to the Children. Nor could 
Uſurers continuing in that courſe at the time of their death make their 
Will, becauſe their perſonal Eſtate belonged to the King after their death, 
and their Lands to their Lords by e/cheat, although before death they 
lie open to no cenſure of Law: but this was by an eſpecial Law made 
ſince the Congqueror's time; for by the Saxon Law they were reputed as 
Out-Laws. Nevertheleſs, all theſe do but ſtrengthen the general rule, II. Edu. 35. 
viz, That regularly the 44% Will was holden in the general a good convey- 
ance in Law. If the Will were only intended and not perfected, or no 
Will was made, then the Lands paſſed by deſcent, and the goods held Clanv. I. 7. c.6. 
courſe according to the Saxon Law, viz. the next Kinſman and Friends. 
of the inteſtate did adminiſter, and as adminiſtrators, they might ſue b 
Writ out of the King's Court, although the Clergy had now obtained ſo 
much power, as for the recovery of a Legacy, or for the determining of 
the validity of the Will in its general nature, it was tranſmitted to the Ec- 


clefiaſtical Court. 


CH A P. LXIIL 
Of the Militia of this Kingdom during the Reign of theſe 


Kings. 


Undertake not the debate of right; but as touching matter of fact 
ſhortly thus much: that from the Norman times the power of the Mi- 
litia reſted upon two principles; the one the Allegiance for the common 
defence of the King's perſon and honour, and Kingdom; and in this cafe 
the King had the power to levy the force of the Kingdom: nevertheleſs 
the cauſe was ſtill under the cognizance of the great Council, ſo far as to 
agree ar diſavow the War, if they ſaw cauſe; as appeared in the defections 
wennn 3 


of 
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Of the Militia of the Kingdom. 
of the Barons in the quarrel between King Steven and the Emprefc, 
and between King Jobn and his Barons, The other principle was 
the ſervice due to the Lord from the Tenant, and by virtue hereof (e- 
fpecially whenas the liberty of the Commons was in queſtion) the Mi- 
litia was ſwayed by the Lords, and they drew the people in Arms either 
one way or the other, as the caſe appeared to them: the experience 
whereof the Kings from time to time felt, to their extreme prejudice, and 
the Kingdom's _—_ Nor did the former principle overſway the 
htter, although it might feem more conſiderable, but only in the times 
of civil peace, when the Lords were quiet, and the people well-conceit- 
ed of the King's aims in reference to the publick; which happineſs it was 
Henry the Second's lot to enjoy: for he being a Prince eminent amongſt 
Princes both for endowments of Mind and of outward eſtate, not only 
gained honour abroad, but much more amongſt his own people at home, 
who faw plainly that he was for foreign employment of honour to the 
Kingdom; and not only contented with what he had in England, but im- 
barqued together with the Lazty againſt the growing power of the Clergy, 
for the defence and honour of the privileges of the Crown, wherein alto 
the Liberties of the people were included. They therefore were ſecure in 
the King's way, and ſuffered themſelves to be engaged unto the Crown 
further than they or their Anceſtors formerly had been, out of pretence 
of ſudden extreme occaſions of the Kingdom, that would not be match- 
ed with the ordinary courſe of defence. For the King (finding by former 
experience that the way of Tenures was too lame a ſupply for his acqueſts 
abroad, and that it had proved little better than a broken reed to the 
Crown in caſe of diſpute with the people) aimed at a further reach than 
the Lords or Commons foreſaw; and having learned a trick in France, 
brought it over (although it was neither the firſt nor laſt trick that Eng- 
land learned to their colt from France) which was a new way of levying 
of Men and Arms for the War, by aſſeſſing upon every Knight's Fee, and 
upon every Free-man of the value of ſixteen Marks yearly, their certain 
Arms; and upon every Free-man of ten Marks yearly value, their certain 
Arms; and upon every Burgeſs and Free-man of an inferiour value, their cer- 
fain Arms. 2. That theſe ſhould be ready prepared againſt a certain day. 
z. That they ſhould be kept and maintained from time to time in the King's 
Service, and at his command. 4. That they ſhould not be lent, pledged, ſold, 
or given away. 5. That in caſe of death they ſhould deſcend to the Heir, 
who if under age, ſhould find a man to ſerve in his ſtead. 6. That in caſe 
the owner were able, he ſhould be ready at a certain day with his Arms for 
the ſervice of the King, ad fidem Domini Regis & Regni ſui, 7. That 
unto this every man ſhould be fewarn. I call this a new way of levying of 
Arms and Men, not but that formerly other Free-men and Burgeſſes 
found Arms, albeit they held not by Knight ſervice; for it was ſo ordain- 
ed by the Conqueror's Laws formerly uſed : but now the King thruſt in 
two clauſes (beſides the altering of the Arms) the one concerning the Oath 
whereby all men became bound; the other concerning the raiſing and 
ordering of Men and Arms, which here ſeems to be referred to the King 
only, and in his ſervice; and this I grant may imply much in common ca- 
pacity, viz. thatall the power of the Militia is in Henry the Second. But this 
trick catched not the people according to the King's meaning: for the 
words ad fidem Regis & Regni ſtill left a muſe for the people to eſcape, if they 
were called out againſt their duty to the Kingdom; and taught the doctrine 


which 
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which is not yet repealed, viz. That what is not according to their Faith to 
the Kingdom, 1s not according to their Faith to the King. And therefore they 
could find in their hearts ſometimes to fit ſtill at home, when they were 
called forth to War: as may appear in one paſſage in the days of King 
Jobn, who had gathered together an Army for the oppoſing of foreign 
Power, at ſuch time as the Pope had done his worſt againſt him and the 
whole Kingdom; which Army was of ſuch conſiderable ſtrength, as 
I believe none ſince the Congueſt to this day exceeded or parallel'd it: 
But the King's mean ſubmithon to the Pope's Legat fo diſtaſted the Vo- 
bles and People, as they left him to his own ſhifts; and that in ſuch man- 
ner, as although afterwards he had advantage of them, and liberty enough 
to have raiſed an Army to have ſtrengthned himſelf againſt the Noble, 
yet the Lords coming from London, brought on the ſudden ſuch a party 
as the King was not able to withſtand; and ſo he came off with that con- 
cluſion made at Renny-mead, which though in it ſelf was honourable, yet 
loſt the King ſo much the more, becauſe it was rather gained from him, 


than made by him. 


C HAP. LXIV. 


Of the Government of Henry the third, Edward the firſt, and 
Edward rhe ſecond, Kings of England. And firſt a general 
view of the diſpoſition of their Government, 


NE hundred and ten years more I have together taken up, to add a 
period to this firſt part of diſcourſe concerning Engh/h. Govern- 
ment; principally becauſe one ſpirit of arbitrary rule from King Jabn, ſeem- 
eth to breath throughout the whole, and therewith did expire. 
The firſt that preſents himſelf is Henry the third, begotten by King 
ohn when he was in the very firſt enterprize of oppreſſion that occaſio- 
ned the firſt Barons bloody Wars, and which this King was ſo miſerable 
as to continue for the greateſt part of his Life and Reign, and yet fo hap- 
Py as to ſee it ended about four years before he died. Although the ſoul 
be not ingendred from the parent, yet the temperature of the body of 
the Child doth ſometimes ſo attemper the motion of the ſoul, that there 
is in the Child the very image of the Father's mind: and this Henry the 
third lively expreſſed, being ſo like unto his Father Fobn in his worſt 
courſe, as if his Father's own ſpirit had entred into him, and animated him 
in all his ways. He brought in with him the firſt precedent of Conſci- 
ence in point of Succeſſion by inheritance in the Engliſb Throne; for 
the ſtream of probabilities was againſt him, He was a Child, and the 
times required a compleat man, and a man for War, He was the Child 
of King Fohn, whoſe demerits of the State were now freſh in the minds 
of all men. He was alſo deſigned to the Throne by his Father's 44% 
Will; which was a dangerous precedent for them to admit, who had but M. Paris. 
even now withſtood King John's depoſiting the Crown in the Pope's An. 1216. 
hands, as not being in the power ofa King of England to diſpoſe of his 
Crown according to his own will. Yet [the People and ſome Nobles] 
leaping over all theſe conſiderations, and looking on Henry the third 
as the Child of a King, that by good nouriture might prove a wiſe and 
Juſt King, they cloſed about this ſpark, in hope it might bring forth 
a 
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a flame whereby to warm themſelves in ſtormy times. . Nor did their 
hopes ſoon periſh: for, during his minority, the King was wile to follow 
. Counſel, and by it purged out all the ill humours that the Kingdom 


ad contracted in the raſh diſtempers of his Father's government. Nor 
did he only follow the counſels of others herein, but even at tuch times 
as their counſels croſſed, he choſe thoſe Counſels that ſuited with the moſt 
popular way; as is to be ſeen in the different counſels of the Archbiſhop 
of Canterbury and William Breware. And yet two things troubled much 
thoſe times: one, that they were times of parties; the other, that the 
* Protector was ſomewhat too excellent to be a meer ſervant; and it is; 
hard for the Eng/ifþ Nobility to endure him to be greater; although it 
may ſeem reaſonable that they that are thought worthy to govern a King, 
ſhould be much more worthy to govern themſelves. But the Pope put 
an end to all occaſion of queſtion — for by his Brief he declares 
the King to be ſixteen years old, and of age to govern himſelf; and there- 
fore all Caſtles are forthwith to be rendred up into the King's hands. 
This proved the rock of offence, whilſt ſome obeyed the Pope, and were 
impugners of thoſe that put more confidence in the Caſtles than in the 
King's good- nature. Hence firſt ſprang a civil broil, thence want of 
money, then a Parliament, wherein the Grand Charter of England's 
Liberties once more was exchanged for a ſum of Money. Thus God 
wheeled about ſuccefſes. But the King having paſſed over his tame age 
under the Government of wiſe Counſellors, and by this time beginning 
to feel liberty, it was his hard condition to meet with want of Money; 
and worſe, to meet with ill Counſellors, which ſerved him with ill 
advice, that the Grand Charter would keep him down, make him con- 
tinually poor, and in a ſtate of pupillage. To this giving credit, it ſhaped 
an Idea in his mind that would never out for forty years after; and thus 
adviſed, he neglects his own engagement, defies the Government, that 
by his Royal word, and the Kings his predeceſſors, in cool blood had been 
ſettled: and that he might do this without check of Conſcience, he forbad 
the ſtudy of the Law, that ſo it might die without heir, and he have 
all by Eſcheat, This ſadded the Engliſb, and made them drive heavily: 
the King (to add more ſtrength) brought in Foreigners and foreign Coun- 
cils; and then all was at a ſtand. The Councils were for new ways. The 
great deſign was to get money to fupply the King's wants; and as great 
a defign was to keep the King in want: otherwiſe it had been eaſy for 
thoſe at the helm to have ſtopped the concourſe of Foreigners (other 
than themſelves) from abroad; the confluence of the Queen's poorer Allies, 
laviſh entertainments, profuſe rewards, cheats from Rome, and all this in 
neceſſitous times. But ſtrangers, to maintain their own intereſts, muſt 
maintain ſtrangeneſs between the King and his Subjects. To ſupply there- 
fore theſe neceſſities, all ſhifts are uſed, as revoking of Charters, diſplacing 
of Officers, and fining them, Aﬀoreſtations, with a train of oppreſſions 
depending thereon, Fines and Amercements, corrupt Advancements, Loans, 
and many tricks to make rich men offenders, eſpecially projects upon 
the City of London*, Nevertheleſs all proved infinitely ſhort of his diſ- 
burſements; ſo as at times he is neceſſitated to call Parliaments, and let 
them know his wants. At the firſt the people are ſenſible, and allow 
ſupply; but after by experience finding themſelves hurt by their ſupplies 
to the King, they grant upon conditions of renewing the power of the 
Great Charter ; and many promiſes paſs from the King to that end, and 


after that Oaths, and yet no performance: This makes the * 1 
utely 


ges in the Preface to Privilagia Lendins a brief abſtract of this King's Extortions, $5. 
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lately deny ſupplies. Then the King pretends Wars in France, Wars in 
Scotland, and Wars againſt the Infidels in the Holy-Land, whither he is 
going: the people upon ſuch grounds give him azds; but finding all but 
pretences, or ill ſucceſs of ſuch enterprizes, they are hardned againſt ſup- 
plies of him for the Holy War. Then he ſeems penitent, and pours out 
new promiſes, ſealed with the moſt ſolemn execrations that are to be found 
in the Womb of Story, and ſo punctually recorded, as if God would have 
all generations to remember it as the ſeal of the Covenant between the 
King of England and his people; and therefore I cannot omit it. 

It was done in full Parliament, where the Lords Temporal and Spiri- ,, "8 
tual, Knights, and others of the Clergy, all ſtanding with their Tapers An. 1253. 
burning; the King himſelf alſo ſtanding with a chearly countenance, hold- 
ing his open hand upon his breaſt, the Archbiſhop pronounced this Curſe 
enſuing: 


By the authority of God omnipotent, of the Son, and of the Holy Ghoſt, and 
of the glorious Mother of God the Virgin Mary, and of the bleſſed Apoſtles 
Peter and Paul, and of all the other Apoſtles, and of the Holy Martyr and 
Archbiſhop Thomas, and of all the Martyrs, and of the bleſſed Edward 
King of England, and of all Confeſſors and Virgins, and of all the Saints 
of God : 


We Excommunicate and Anathematize, and ſequeſter from our holy Mo- 
ther the Church, all thoſe which henceforth knowingly and maliciouſly ſhall 
deprive or ſpoil Churches of their right. 

And all thoſe that ſhall by any art or vit raſhly violate, diminiſh, or 
change, 7 openly, in deed, word, or counſel, by croſſing in part or whole 


thoſe Ecclefiaſtical Liberties, or ancient approved cuſtomsof the Kingdom, ejpe- 
cially the Liberties and free Cuſtoms which are contained in the Charters FA 
the common Liberties of England, and the Foreſts granted by our Lord t 
King to the Archbiſhops, Biſhops, Prelates, Earls, Barons, Knights, and 
Wal bliſhed, or being pub 4 
all thoſe who have publiſhed, or bet liſhed have obſerved a : 
thing — or their — or * Lam _ in any alan 4 — — 
or being brought in have obſerved; and all Writers of Ordinances or Councils, nm Law then 
or Executioners, or ſuch as ſhall judge by fuch things. oY 
All fuch as are knowingly guilty of any ſuch matters, ſhall ipſo facto incur 
this Sentence: ſuch as are ignorantly guilty ſhall incur the ſame cenſure, if be- 
ing admoniſhed he amend not within fifteen days after admonition. 
In 2 cenſure are comprehended all perturbers of the peace of the 
_ a n Kingdom: for everlaſting memory whereof, we have hereunto put 
our Seals, 
And then all throwing down their Tapers extinguiſhed and ſmoaking, 
they ſaid, So let all that ſhall go againſt this cur 12 extinct, and ſtink in 
Hell. The King all the while continuing in the poſture above-mentio- 
ned, ſaid, So God me help, Iwill obſerve all theſe things ſincerely and faith- 
fully, as I am a Man, as Tam a Chriſtian, as I am a Knight, as I am a 
King crowned and anointed. 


If we ſhall pare away the ſuperſtitious ceremonies, and conſider divine 
Providence, we may ſearch into all Hiſtories of all ages, and we ſhall not 
find a parallel hereunto; ſo ſeriouſly compoſed, ſolemnly pronounced, 
with an Amen from the repreſentative body of the whole Kingdom, put 
in writing under ſeal, preſerved to poſterity; vindicated by God _ 
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ſelf in the ruin of ſo many oppoſers. And yet the duſt of time hath 
almoft buried this out of the thoughts of men; ſo as few even of ſuch 
as know it, do ſeriouſly conſider how far it may yet and even now he 
charged upon the account of this Nation. Serious as it was, it was ſoon 
forgotten: nor would the King be long holden with promiſes, ſome un- 
happy Star ſtruck him in his birth: he had been too hard for his pro. 
miſes; and now having the Pope at his Elbow, he can diſpenſe with his 
Oath, and bid defiance to an“ Execration: and in flat defiance of the 
Grand Charter profeſſeth opprefſton, accumulates foreign Counſellors, 
and foreign Guards, contemns his own people, uſhers in the Pope“ 
Extortions upon them to fill up the meaſure: thrives in nothing but in 
the match of his Son and Succeſſor with a Siſter of Spain, and yet that 
alfo helps to haſten on the publick poverty, and that a Parliament that 
brought forth a bloody iſſue; although not by any natural power, but 
occaſionally, For the Barons mean now no longer to truſt to promiſes; 
ſtrangers are banithed the Realm, and others of the Engliſb blood ſtep. 
ped into their Places and Revenues. But this was not all, the King 
muſt confirm the Grand Charter; and thereto he addeth not only hi; 

% own Oath, but cauſeth the Prince his Son to confirm the fame in like 
manner. It is likewiſe propounded to him, that the chief Officers f 

* Which as to the Kingdom may be choſen ſuch as the Parliament ſhall like of *®, And 

— — that other Laws meet for the government of the Kingdom might be 

the Saxox Con- eſtabliſhed: of all theſe the King made no bones. And to make men 

— believe that he was in good earneſt, he was contented to diſrobe and 

Dan. diſarm himſelf, and inveſt the Barons both with Sword and Scepter, 
retaining nothing but the Crown for himſelf. This had been ſafety e- 
nough for the Kingdom, but that it was a concluſion without an a- 

reement; for as it was on the King's part made from a principle of ſhame 
and fear, ſo it was determined in anger; for after that the King had 
been thus dreſt and girt for the ſpace of Four or Five years, (whatſoever 
he thought all the while it is no matter) he began firſt to ſtretch his 
Conſcience, and having the Pope's Diſpenſation to help, ſoon makes 
his Oath to fly aſunder (although his Son had for the preſent more 
Conſcience.) But the other girt held more ſtoutly, for the Lords had 
the Sword chained to their Arm by the King's own grant. Liceat om- 

E nibus in regno noſtro contra nos inſurgere, & ad gravamen noſtrum opem & 

| Dan. an. 1258. eram dare, ac ſi nobis in nullo tenerentur; and the Lords maintained 

their hold, though not without ſome jealouſies amongſt themſelves. 

And it is very probable had the King been a little longer breathed 

with patience, he might have had his will upon eaſier terms: for the 

Lords were not ſo jealous of one another as the Commons were jea- 

lous of the Lords, that they meaned to rule only for themſelves. But 

the King now being in a wood, and bemired, ſo as he muſt now reſolve 
to get all or loſe all, and ſo either ſacrifice his natural deſires, or the re- 
mainder of his politick power, entred the field with the aid of thoſe 

Commons that choſe rather to be oppreſſed by one King than many 

Lords. And thus the Lords received the firſt blow, and gave the firſt 

foil: Afterwards being worſted by their own diviſions and jealouſies, 

they left a victory to the King that might have made him abſolute, 
if he had been moderate; but purſuing revenge too far, he was diſtaſted 
of his own party that looked on him as a Polyphemus that intended to 
devour the Enemy firſt, that he might more freely feaſt upon them- 


| ſelves 
Mat. Paris, this King's own Hiſtoriographer, has given frequent Inſtances, quod impudenter fre 
git Sacramentum ſuum. 
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ſelves in the iſſue, This made victory follow the King afar off, and 
taught the King that the end of Civil War muſt be attended with mo- 
deration in the Conqueror, ſo far as may ſtand with publick fafety ; or 
otherwiſe he that is Conqueror to-day by the Sword, may be conquered 
to-morrow by Jealouſy. Thus many humours conſumed, and all parts 
tired after four years continual War, the State cometh to its right Wits. 
The King's gains in all this bloody ſweat may be ſummed up in two 
heads. Firſt, that he had liberty to chuſe his principal Officers of State 
by advice of the Lords, and them alſo to difplace by like Counſel. Se- 
condly, in that he gained (though at a dear rate) wiſdom to obſerve the 
ſtate of affairs, and to apply himſelf according to occafion : ſo lived 
Henry the third for three or four years after theſe troubles; long enough 
to let the World know that he was able to govern like an E2g/i/þ King, 
and to teach his Son by his own late experience to be a wiſe governour 
betimes. | 

For Edward the firſt being trained up in the Tragedy of a Civil War, EA t. 
wherein he was one of the chief actors; and having expiated the bloo- 
dy way of his riotous youth by his Hoy War, as they called it; now 
he betakes himſelf to amends making, by Juſtice in Government; ha- 
ving found by his Father's experience, that a Kingdom well governed 
(like good husbandry) preſerves the owner, but being neglected deſtroys 
both. 

He came over in his third year in Auguſt, was crowned in September, 
ſummoned a Parliament in February following, but adjourned it till af- 
ter Eaſter : and then it is found that the Church of late had been ill 
governed; the Clergy-men grieved by many ways, the people other- 
wiſe handled than they ought to be, the Peace ill kept, the Laws leſs 
uſed, and Delinquents leſs puniſhed than was meet; and in the ſenſe of 
theſe inconveniencies were the Laws of Weſtminſter the firſt made; 
wherein the world may ſee the great difference between the Prince and 
the King in one and the ſame man. 

The moſt part of thoſe Laws were little other than plaiſters applied 
to particular botches of thoſe times; wherein the King dealt with a ten- 
der hand, as if he feared to ulcerate any part, and eſpecially the Cler- 
O, and therefore delivered the laſt Law in a petitionary way to the Cier- 
O, becauſe it concerned the execution of Juſtice in prohibited times, 
and yet bound up all with a /a/vo to himſelf and his prerogative, like a 
wiſe King, that would neither loſe right, nor do wrong; nor yet ſtickle 
to debate with his Subjects now, whenas his eye was upon a further 
mark. For Leolin the Prince of Wales had affronted him; and though Walling. 46. 
he could not endure affronts, yet could he diſſemble them for advantage; 
and fo he ſuffered the Parliament to run its courſe, that he might have 
done the ſooner. Otherwiſe he had a feed of his Father's conceit that 
Laws are not made for Kings, as appeared afterward : for after he had 
gotten his Army into the field, he took a fifteenth which was granted to his 
Father, and this was inaudito more: but there was no diſputing with M. weſtm, 
power, and therefore the Subject muſt be contented rather to ſcore it up An. 1276. 
againſt the future, than require preſent pay: ſo dangerous a thing it is 
for England, that Kings ſhould = — to gather Armies, though 
for never ſo honourable an employment. 

The Welſb chaſe is hotly purſued, yet it did not rid much way; for it 
colt the Engliſh a voyage of nine years travel before they could attain the 


thore, although it had been often within their view. It may be the King 
T | found 


. _ - — — ATT ooo mug IE "FW bh. — 
. Ä ˙1m]ef ——  — —— x — 2 22 7˙˖—*᷑* 2 


— — —— 
— 


1 

; 

! 
"= 
* 
!; 

| 1 
! 

f 

ö 


134 


M. Weſtm. 
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Walſing. 69. 
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found it advantageous for his Government, to maintain an Army in the 
field under the colour of the Melſb War, that he might more bow his 
Subje&s to his own bent: for during theſe Wars, the King made many 
breathings, and took time to look to the husbanding of his own Revenue, 
as thoſe Ordinances called Extenta Manerii, and Officium Coronatoris, do 
witneſs, and the Statute of Bigami. But the people were not altogether 
yet tamed; for the times being ſtill in Wars, and they occaſioning much 
waſte of Treaſure, put theKing to the utmoſt pitch of good Husbandry, 
and one degree beyond the ſame: ſo as under colour of ſeizing his own, 
he ſwept up alſo the Privileges and Liberties of his Subjects; ſome Au- 
thors reciting the complaints of the Church-men, others of the Laity : fo 
as it ſeemeth the King was no reſpecter of perſons, but his own. This, 
and others not unlike, had almoſt occaſioned another Combuſtion, had 
not the meeting at Glouceſter ſettled things for the preſent, by referring 
the right of Franchiſes to debate in the Eyer, and ordering reſeizure of 
ſuch Liberties into the Subjects hands, whereof they had been diſpoſſeſ- 
ſed by Quo warrants, and Quo jure, under colour of the fourth Chapter 
of the Statute of Bigami. 

Nevertheleſs, however debonair the King ſeem'd to be, the ſore be- 
tween him and his Subjects was not fully cured ; nor did the Lords truſt 
him further than needs muſt : for whether they ſerved in the Field, or 
met at Counſel, ſtill they were arm'd; and during this daring of each o- 
ther, were many profitable Laws made, whilſt neither my durſt ven- 
ture bloodſhed in touching too nigh upon the Privileges of each other, 
principally becauſe the affairs in Wales were but laid aſleep, and upon re- 
viving, might turn the ballance to either fide. 

The Wars awake again, and therein are conſumed nigh five years more 
of the King's Reign; b as whatever his intent was, he could have hitherto 
little opportunity to effect any thing for the advancement of the Prero- 
gative of the Crown at home: Nor had he ſcarcely breathed himſelf and 
Army from the We//b Wars, but he found both France and roger” E- 
nemies at once. The King faced only the firſt, and fought the ſecond ; 
which held him work the remainder of his days: and at the ſame time alſo 
he arrayed both the Clergy and Laity at his own home, as if Providence 
had given him ſecurity for the good behaviour ; and yet it failed him in 
the iſſue, and left him to the cenſure of the world, whether his Juſtice was 
ſpontaneous, or by neceſſity; for as yet he held the Grand Charter at parley, 
and therefore was rather eyed, than much truſted: Albeit he was put upon 
confidence in the Subjects diſcretion for aid of him in his continual underta- 
kings: nor did they diſclaim him herein, however chargeable it was; for all 
ſeem willing he ſhould be employedany where, ſo as not within the four Sees. 

It is probable the King knew it, and therefore having made a Voyage 
into France, he changed the Scene of War, but to the other fide as it were 
of a River, in hope his Lords would follow; but it would not be. This an- 
gred him, and he them: nor would his Clergy allow him any aid Papa in- 
conſulto, and therefore he outs them from his protection. Theſe and his ir- 
regular Preparations for War, by ſummons not only of his Knights, but ail 
others that held Land worth 20 l. per annum, and Taxes impoſed by an ar- 
bitrary way, increaſed Rancour into a kind of State- ſcoul, little better than a 
_ For appeaſing whereof, the King granted a conſultation upon a 
prohibition, and unto both Clergy and Laity, a confirmation of the Grand 
Charter at the long run, and allowed it as the common Law of the King- 
dom; and ſeconded the fame with many ſucceeding confirmations, p 
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the twenty ſeven and twenty eight years of his Reign, as if he had 
utterly renounced all thought of a contrary way. But the Statute in his 25 Ew. 1. 
28th year had a 2 in the tail that was as ill as his faving of ancient 
aids and priſals, which was in the Statute of confirmation of the Charters, 
though it were omitted in this Statute; for the ſaving was of ſuch a ſenſe 
as time and occaſion would move the King's heart to make it: and thus 
this Statute became like a Hocus Pocus, a thing to ſtill the people for the 
preſent, and ſerve the King's turn, that he might more freely intend the 
conqueſt of the Scots; which once done, he might, if he would, try ma- 
ſteries with England. But God would not have it ſo; the King in Scot- 
land had power to take, but could not overtake ; and the Scots, like birds 
of the prey, had wit enough to fly away, and courage enough to return 
upon advantage: and fo the King was left to hunt the wind, which 
made him to return, | | 

He might now expect the applauſe of his people for his good ſucceſs, 

and the terrour of thoſe that had ſtopped the broad way of his extrava- 
gant Prerogative; and therefore looks big, rubs up old ſores, and (ha- 
ving his Army yet in the field) ſends for thoſe Lords that would not fol- 
low him in his Wars in Flanders. All come and ſubmit, and as it were 
in ſo many words let the King know that all England is now tame, and 
like to be ridden at his diſcretion. And now there's nothing in his way 
but the fatal execration, which he feared, not in relation to God's anger; 
but rather to the exaſperated Clergy, and the dread of the Pope's dire- 
ful Thunder-bolt. To avoid this ſtorm, he procuresa Diſpenſation from 
Rome to perjure and oppreſs without fin; a trick that he learned of his 
Father, and hid it within his breaſt, till now about two years before his 
end he brings it forth, to tell all the world that hitherto he had been 
juſt againſt his will. But having obtained his purpoſe, he neverthe- 
leſs miſſeth of his end; for a new King of Scots (our old good enemies) 
by divine providence ſuddenly croſſed his way before him; and now it 
boots not to contend for arbitrary Rule in England, and loſe the Crown 
of Scotland, which he once thought he had ſure; he faces about there- 
fore, and having ſpoken fair to his people, for Scotland he goes. Thus 
if all were not in a Parentheſis, the King intended a good period ; but 
God only knows what his furtheſt reach would have been if he had 
returned, for he was taken out of this world in Scot/and, and ſo left this 
his government ſomewhat like an imperfect ſentence. 

His Son Edward ſhould have compleated it, but that he wanted his Z4ward 2. 
Father's ſenſe, and had too much of his Grandfather's ſuperbient hu- 
mour, that meeting with a ſtiff ſpirit, and a weak mind, brought ſud- 
den fire into the courſe of government, till it conſumed itſelf in its own 
flame, For this King having newly w out of a Bondage of wiſe Go- 
vernment under his Father, ran the wild chaſe after raſh deſires, ſpen- 
ding his former time in inordinate love, and his latter time upon re- 
vengeful anger, little inferior to rage; and fo in his whole government 
was ſcarce his own man. His love was a precedent of a ſtrange nature, 
that commanded him from all the contentments of his Kingdom to ſerve 
one man, a ſtranger, and a proſtitute to all manner of licentiouſneſs“, meer- * Pier: Gave- 
ly for ſome perſonal endowments, It ſhews that his judgment was #* . 
weak, and his affections ſtrong ; and in that more weak, becauſe he diſco- 
vered it before he was crowned: like ſome of the weakeſt of the weaker 
dex, the birth of whoſe minds are born as ſoon as they are conceived, and 
ſpeak as ſoon as they are born. It is true, that the bravery of ſpirit may 
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work after abſoluteneſs in Kings, under the colour of ſome kind of wif. 
dom. But it is one thing to rule without Law, and another to live with- 
out Rule; the one daſhes againſt the Law of an Erg/i/h King, and may 
put on the Name of Policy, but the other deſtroys the Law of mankind, 
and can bear no better name than of brutiſh defire. 

All the while Gaveſton was in view, we find nothing concerning Com- 
monwealth, or monument of Parliament, ſaving two Ordinances made 
by the King, and ſuch Lords as ſuted to the King's way, rather than to 
his wants. The firſt was that de militibus, the other de frangentibus 
priſonam; for all the King's labour was to royalize Gaveſton into as high 
a pitch as he could, and ſo to amaze his own eye-fight with contempla- 
ting the goodlineſs of his perſon. So as Gaveſton is become the Image 
of the King, and preſents his beams and influence into all parts of the 
Kingdom; and according to his Aſpect they often change and wane, 
and yet at the beſt were but as in a miſty night, 

The Barons liked not this condition of State-Idolatry ; they were willing 
to adore the King, but they could not bow to an Image: they deſired nc- 
thing more, than that their King might ſhine in his proper glory. Thrice 
is Gaveſton baniſhed, thrice he returns; the laſt occaſioned another Civil 
War, wherein Gaveſton loſt his head. Thus the Lords removed the E- 
clipſe, but (little the better thereby) they find it a vain labour to compel 
the Sun to ſhine by force, when it hath no light. Though Gaveſton be 

one, the miſt of foreign Councils prevail; this was bred in the Blood, 
fed with Blood, and ended in Blood. Through the Glaſs of foreign 
Councils all things ſeem of foreign colour; the King to the People, and 
the People to him. The King at length begins to fee himſelf underva- 
lued, and that it began in himſelf; ventures himſelf into the Wars with 
Scotland to win honour; goes with much ſplendour, but returns with 
the greateſt blot that ever Engliſb King ſuffered, confounded abroad, and 
ſlighted at home. For the braveſt men, by ill ſucceſs, are loſt in com- 
mon opinion; or, to ſpeak in a higher ſtrain, where God doth not bleſs, 
man will not. The King thus almoſt annihilated, catches hold of Rome, 
fawns on the Clergy, paſſes to them the Ordinances of Articuli Cleri, 
and de priſis bonis Cleri: which loſt the Free-men no Right, although 
it concluded the Crown. And to careſs the Commons, made the Statute 
de Vice-comitibus, and the City of London likewiſe by the Statute 
de Gavelletto, But God faw all forts of men run at riot, and ſends in 
upon the Nation, Plague, Famine, and other extraordinary Teſtimonics 
of his diſpleaſure, even to the wonderment of other Nations; and this 
brought a kind of ſobriety into Affairs, made all forts tame, and for the 
preſent only prepared them for better times. For the King's time of 
longing again is come, and he muſt have new Play-fellows; finds the 
Spencers, or rather was found of them; they grow in honour almoſt be- 
yond the reach of the Nobles, but not beyond their envy ; and are more 
ſecure than Gaveſton in this, that in their firſt ſprouting the King's Coun- 
cil ſerved himſelf and them to keep in with the Commons by making 
good Laws; ſuch as the Statutes at 7ork, of Efſoyns, Attaints of Jurors, 
Levying of Fines, and Eſtreats into the Exchequer, &c. all of them pro- 
miſing good Government. The Barons nevertheleſs liked not the Sen- 
cers greatneſs, and being by ſeveral occaſions exaſperated, join in one, 
and occaſion a new War: The King, aided by the Commons (who yet 
thought better of the King than of the Barons, whom they ſaw pre- 
judiced rather out of ſelf- apprehenſions, than the publick good) pre- 
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vailed againſt the Barons, and made them. the firſt precedent of death 
upon the Scaffold. 

Now the Spencers are Lords alone, thinking themſelves above the 
reach of the once-formidable Barons, and the Commons too inferiour for 
their reſpect. Thus lifted up, they take a flight like that of Jcerus, 
They had ſo much of the King's heart, as they could not ſpare any part 
thereof to the Queen; and ſhe being as loth to ſpare ſo much for them 
as they had, retired with the Prince to a relief which they brought from 
beyond Sea, and with whom both Lords and Commons join. The fa- 
vourites miſſing of their wonted wings, come down faſter than they 
aſcended ; and together with them, the King himſelf, all of them irre- 
coverably. Thus favourites, inſtead of Cement between Prince and 
People, becoming rocks of offence, bring ruin ſometimes to all, but 
always to themſelves. | 

The King foreſaw the ſtorm, and thought it ſafeſt firſt to cry truce 
with the people, and come to agreement with them by common conſent, 
for the extent of his Prerogati ve in certain particular caſes queſtionable; Prerog. Reg. 
and this ſammed up, became a Statute for future times, to be a ne plus!“ Edu. 3. 
ultra between the King and People. The like agreement likewife was 
concerning ſervices of Tenants to their Lords ; and an Oath framed to 
vindicate them from all encroachments. And ſomething was done to 
calm the Clergy for the demoliſhing of the Templar-Knights ; but the 
wound was incurable ; words are not believed, if actions do not ſucceed ; 
nor will Oaths now made, bind Kings, Biſhops, Counſellors of State, She - 
riffs, Mayors, Bailiffs, or Judges, to do juſtice ; nor directions for regula- 
ting of Courts, nor Ordinances againſt falſe Moneys and Weights, nor 
all of them together, ſettle the people; but they adhere to the Queen, burn- 
ing with jealouſy againſt the King, and both herſelf and the Lords with 
rage againſt the Spencers. The King flies, and (being forſaken of the peo- 
ple, the Lords, the Clergy, his own Son, and the Wite of his own boſom, 
and of God himſelf) as the moſt abſolute abject that ever ſwayed the Scep- 
ter, loſt the ſame; and being made a monument of God's revenge upon 
inordinate defires in a King, and of the Engliſb people, being enraged, 
not long ſurviving his demiſe, he died a death meet to be for ever blotted 
out of the thoughts of all Subjects, but to be had in everlaſting remem- 
brance of all Kings. For if a Kingdom or Parliament miſleads the King, 
at the worſt he is but miſled by his Council; but if he be drawn aſide by 
Favourites, he muſt thank his own luſt: in the one, he hath but the 
leaſt ſhare in the burden; in the other, he muſt bear the whole. 


Stat. de 
Homag. 


Stat. Templar. 


CHAP. LXV. 

Of the condition of the Nobility of England, till the time of 
| Edward the Third. 
Nt was Prerogative mounted up to the higheſt pitch, or endeavou- 

red ſo to be; either through the weakneſs or power of theſe Kings, 
ot whom the firſt and laſt had little to ground upon but their own will; 
and the other, I mean Edward the firſt, had more wiſdom and power, but 
was otherwiſe diſtracted by foreign and more urgent employments ; ſo as 
the work fainted before it came to its full period. The conteſt was be- 


tween the King and Barons, who till thoſe days were rather the great and 
| richer 
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richer fort of men than Peers, although they alſo were of the number, 
I am not ſo ſharp- ſighted as to reach the utmoſt intentions of the Lords: 
but their pretences are of ſuch publick nature, as it is plain, that it their 
private intereſt was wrapped up therein, they were inſeparable: And ! 
ſhall never quarrel the Lords aim at private reſpects, whenas it is plain, 
the publick was ſo importantly concerned; and yet I will not juſtify all 
that I find written concerning their Words and Actions. The Spcech of 
the E. of Cornwal to his elder Brother, and King Henry the Third, I will 
neither render up my Caſtle, nor depart the Kingdom, but by the judgment 
of the Peers; and of Simon the E. of Leiceſter to the ſame King, that he lyed, 
and were he not a King, the Earl would make him repent his word; and of 
the Lords, that hey coul drive the King out of his Kingdom, and cleft a- 
nother; and of the E. Marſhal to Eduard the firſt, [bluntly ſwearing] that 
he would neither go into Gaſcoine, nor hang; and ſuch other, do favour of 
paſſion (eſpecially that of the E. of Leiceſter and the Lords) and may ſeem 
harſh and unmannerly; and yet may admit of ſome allay, if the general 
rudeneſs of the times, the King's injurious provocations, and the paſſions 
of cholerick men, be weighed together. Yet will not all theſe trench upon 
the cauſe, nor render the ſtate of the Lords too high, or diſproportiona- 
ble to their place in the policy of the Kingdom of England, as things 
then ſtood : I fay, it was not diſproportionable; for where the degree of a 
King was mounting up to ſuch a pitch as to be above Law, the Lords ex- 
ceeded not their places in preſſing him with their Counſels to conform to 
the Laws; and in maintaining that truſt that was repoſed in them, in keep- 
ing off ſuch ſiniſter Counſels and Invaſions as might violate the Laws and 
Liberttes, or hinder the current of Juſtice ; concerning which I ſhall ſhort- 
ly ſtate the caſe, and leave it to the cenſure of others. The Government 
of the people of this Nation in their original, was Democratical, mixt 
with an Ariſtocracy, it any credit be to be given to that little light of Hi- 


ſtory that is left unto us from thoſe ancient times. Afterwards, when 


they ſwarm'd from their hive in Foreign parts, and came over hither, 
they came in a warlike manner, under one conducter, whom they called 


* Firſt he was a King *; whoſe power, whatever in the War, yet in time of peace was 
Dux, and after- not of that height as to rule alone; I mean, that whereas the Lords for- 


wards Rex. 


merly had the principal executory power of Laws ſettled in them, they 
never were abſolutely diveſted of that power by the acceſs of a King; 
nor was the King ever poſſeſſed of all that power, nor was it ever given 
to him; but the Lords did ever hold that power, the King concurring 
with them ; and in caſe the King would not concur, the people general- 
ly ſided with the Lords, and fo in concluſion the King ſuffered in the 
quarrel, From this ground did ariſe from time to time the wandrings of 
the people in electing and depoſing their Kings during the Saxon times. 
Nor did nor could the Norman Williams ſhake off this co-partnerſhip, but 
were many times, as well as other enſuing Princes, perſuaded againit 
their own minds and plotted defires. Nor can it otherways be ſuppoſed 
where Counſels are ſettled ; for whereto ſerve they, if (notwithſtanding 
them) the King may go the way of his inordinate deſire? If the Lords 
then did appear againſt theſe Kings whereof we treat, in caſes where they 
appeared againſt the Laws and Liberties of the people; it was neither 
new, nor ſo heinous as it is noiſed, for them (who are equally, it not 
more entruſted with the Commonwealth than the King, by how * 

the 


+ Hence Braden's Haber Rex Superiores in Regno, i. e. Comites & Barones, c. qui apponun- 
tur Regi, ut fi Rex fine Franc regeret, Franum fibi imponerent, Cc. Vide poſt 199. 
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the Counſellors are truſted more than the Counſelled) to be true, for 
the maintenance of their truſt, in caſe the King ſhould deſert his. But 
the greater queſtion is concerning the manner by Threats and War, It 
is as probable, I grant, that the Lords uſed the one as the other; for it 
was the common vice of the times to be rugged : yet if we ſhall add to 
what hath been already ſaid, firſt, that Knight-/ervice was for the de- 
fence of the Kingdom principally ; ſecondly, that the greateſt power of 
Knight-ſervice reſted with the Lords, not only in propriety and owner- 
ſhip, but in point of direction for the benefit of the Commonwealth ; 
and laſtly, that the ſtate of the times now, was ſuch as the Kingdom 
was oppreſſed by ftrangers Counſels, and the Counſels of the Kingdom re- 
jected ; that inſtead of Law, Garriſons of ſtrangers ruled; that no man 
could own his own ; that the Subjects were looked upon as enemies; 
and of all this the King made the principal inſtrument, who had ruled 
and over-ruled in this manner, and ſo was reſolved to continue: I ſhall 
leave it to the better judgment of others, what other healing plaiſter 
was to be had for ſuch a fore. Albeit it cannot be denied, that more 
due reſpects might have been tendered to the kingly dignity than was in 
thoſe times practiſed : And yet there was a difference alſo in the occa- 
fions of War; for certainly that laſt War with Edward the Second, was 
more fatal, and yet leſs warrantable ; and in the iſſue declared that there 
was more of the Queen therein than of the Lords, who knew a way of 
removing Favourites from the King, without removing the King from 
the Kingdom, or driving him out of the World. In all which never- 
theleſs, it cannot be concluded that the Lords party was increaſed more 
than in the former Kings times; for the loſs of the field in Henry the 
Third's time againſt the Prince kept them in awe all the ſucceedin 

Reign (although they were not then tongue-tyed) and their ſecond loſe 
againſt Edward the Second, which was yet more ſharp, queſtionleſs quel- 
led their ſpirits (although they loſt no right thereby) and increaſed the 
King's party much by the acceſs to the Crown of the ſervices of ſuch as 
held of thoſe Lords that were attainted or diſinherited: And yet by a 
hidden providence, the King was little the better when it came to the 
pinch. For when Edward the Second's Queen came from beyond the 
Seas, though with but a ſmall force, all forſake the King ; neither re- 
garding the former terrour of the Army of a King, nor the right or ſer- 
vice, nor Oath of Fealty, nor Promiſes, nor Laws, nor other Engage- 
ments; and fo the King becomes a prey to an enraged Woman; or, which 
1s worſe, to a jealous Wife : $0 little can the name of a King do, when 
his perſon is deſpiſed ; and fo vain for him to truſt in his Militia, that 
hath already diſarmed himſelf of the hearts of his Subjects. The ſum 
then of all the labours of the Nobles during theſe times will reſt in 
this, that they won the day, and yet loſt the field: although they loſt 
their own bloods and eſtates, yet they ſaved all to the people; and left 
Laws in force, able to debate with Prerogatzve in the hand of any King 
that ſhould ſucceed. Thus ſtood the matter in fact upon ſuch grounds 
as it had, the validity whereof it is not my work to cenſure neither by 
the ballance of Law or Goſpel, but leave it as a fore Time, that ſcarce 
will endure touch, nor bear T King further than he was go od or brave. 


CHAP. 


| WY 
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State of the Engliſh Clergy, 
CHAP. LXVI. 


Of the State of the Engliſh Clergy wntil the time of Edward 
the Third: And herein concerning the Statute of Circum- 
ſpecte agatis, Articuli Cleri; and of General Councils, and 
Mational Syncds. 


T was a time of much action throughout the whole Chriſtian State; 
1 and Rome now having attained to its full glory, began to be eyed on all 
parts, as an irregular motion croſſing all [publick] affairs, that it may like the 
fole Empreſs command all, and be controuled by none; and this wrought 
ſome ſtirrings in France, complainings in England, and facings between 
the Emperor and the Pope. How chargeable this was to the Pope's Trea- 
ſury it is not material, but it occaſioned, or was pretended to be the 
occaſion, of all the intolerable exactions enſuing ; there being ſcarce 
one year paſſed over without ſome extraordinary exaction levyed upon 
the Church-men, either by Proviſrs, Tenths, Procurations, Levies for 
the Holy War, Quindizms, Benevolences, or other ſuch like; and where 
money was not to be had, by levies of Ornaments, or of rich Apparel, by 
intimation, begging, perſuading, commanding, threatning ; and in this 
courſe they continued till they had out-faced ſhame itſelf, and that the 
whole Law of Rome became comprehended in this one, Quicguid libet 
licet. In general therefore the Church of Rome cannot be ſaid to thrive 
during theſe extorting times, although Rome did; for if the Laity were 
pillaged by the King, the Clergy much more both by Pope and King: if 
the one complained, the other cried: the one ſometimes found relief 
from the King, but the other was helpleſs; for the Pope had no Ears 
M. Paris, to hear, nor the King Hands to help. He neither durſt nor would croſs 

the Pope, although the Clergy told him, that by theſe exactions they were 
impoveriſhed in ſuch manner, as they were diſabled to do him ſervice for 
their Lay-fees. Thus Rome becomes a burthen to Rome, and the Mem- 
bers weary of bearing their Head. Hereafter muſt the Pope beware of 
falling out with Kings; for the Engliſb Clergy now, though late, ee, 
that all is not Gold that gliſters; nor- is it any great privilege to be the 
Pope's men, further than the Pope will be a good Maſter, but this was 


M. Paris. 720. 


| amend; and England ſo enamoured of them, as it is become their ver? bor- 
tus deliciarum, as the Pope called it, when he ſaw the rich veſtments of the 
Engliſh Church- men; and therefore they muſt now be contented to be 
the Pope's viands as often as his hungry maw doth call, or otherwiſe they 
muſt fall out. An excellent poſture of affairs, and brave preparative to 
diſpoſe the hearts of all ſorts for entertainment of the eaſy yoke of Chriſt's 
government, which was now at the door, and ready to be revealed! Ne- 
vertheleſs, poor and mean as the C/ergy were, they had courage enough not 
only to ſtickle both with King and People for their own liberties, but alſo 
to invade the liberties both of the Crown and Commons; having this advan- 
tage, that they had to do with a King and People that were two; and 
| themſelves well ſeconded by the Pope, that had no lefs power in thoſe times 
of publick diſtraction, and was bound to ſerve the Cattle well that yield- 


ed him ſo much milk. The particular matters of debate may appear 
8 in 


II. Paris. 


I 


not to be expected. Popes were grown ſo excellent, as they could not 
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in their Paper of Grievances compoſed in Henry the third's time, and their 
Reſolutions thereupon: their Complaints were renewed again in the time via. Addie. 
of Edward the firſt (if we may give credit to Baronius) after the Sta- Bzronius An. 


TE ITE IT. oo. 


tute of Circumſpecte agatis. To theend therefore that the whole may lie be- 
fore us, I ſhall ſet down the matter or ſubſtance of both theſe Papers ſeve- 
rally, in regard they ſound much alike; and note the difference: all which 
1 ſhall do, to the end that it may more plainly appear what the Church- 
mens Idea was, and how far the common Lato and King's Prerogative would 


agree thereto. 


The Complaints are of this nature. 


1. That the Church-poſſeſſions in their vacancies are waſted, and that E, 
cheators do not only ſeize the perſonal Eſtate of the Abbot or Prior deceaſed, 
but ſuch Corn in the Barn, and other Goods belonging to the houſes, for their 
maintenance; as alſo the profits of Churches impropriate. 

3, & 4, & 5. Elections are either diſturbed by the King's Letters prece- 
ding, or by delay of the Royal aſſent ſubſequent to the ſaid Elections. 

6. The Lay-power, without the advice of the Clergy, do put in, cject, or 
reſlore Incumbents to Benefices void. 

7. Prelates are ſummonedto anſwer to the Lay-power, in the Writs Quare 
excommunicavit, and Quare non admiſit. 

8. Clerks are diſtrained in their Lay- fees, N. before the Lay- power 
in Action of Debts, Treſpaſs, or other perſonal Actions; and in caſe they have 
no Lay-fees, the Ordinary is diſtrained by his Barony to cauſe the Clerk to ap- 

ar. 
5 9. De Laity are forbidden to take Oath, or to inform upon Oath before the 
Prelates, and to obey the Prelates commands in ſucbh caſes. 

10. Perſons taken and impriſoned upon Excommunication, are ordinarily 
diſmiſt 1without ſati faction to the Prelate; and ſometimes are not taken by the 
Sheriff, notwithfanding the King's Writ : And as well the King as his Officers 
doordinarily communicate with ſuch as areexcommunicated, and likewiſe com- 
mand others to communicate with them. 

14. Clerks impriſoned for Felony are refuſed to be delivered to the Ordi- 
nary, unleſs upon ſecurity to appear before the Fuſtices in Oyer; and ſometimes 
are banged before their Ordinary can demand them; and ſometimes their heads 
are all ſhaven, that they may not appear to be Clerks. 

16 Fuſtices itinerant do impriſon Clerks defamed for Felony, or otherwiſe 
out-law them if they do not appear: And otherwiſe proceed againſt Clerks af- 
ter their purgation before the Ordinary. | | 
* 8. The Lay-power ſeizes upon the Eſtates of Clerks degraded for 

mes. | 

19. Clergy are compelled do anfwer and give ſatigfaction for offences a- 
gainſt the Foreſt-Laws before the Lay-power: And in caſe of default, the 
Biſhop by diſtreſs is compelled to order jatisfattion, as well in juch caſes, as in 


per ſonal Actions. 


22. Privileges of Sanctuary are invaded by force. 


23. Executors of Biſhops are hindred from adminiſtring the Eftate without 
Licence firſt obtained from the King. 1 


1 = ag King's Tenants Goods are ſeized after their deceaſe by the King's 
ayltfs. ; 
25. Inteſtates Goods are ſeized by their Lords, and their Ordinary hindred 
from Adminiſtration. 
U 


26. The 
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N28. 


40. 
29. 


31. 


40. 
50. 


Marlbr. c. 29. 


State of the Engliſh Clergy, 


26. The King's prohibition paſſeth in caſo of Tythes and Chappels. 
27. The like in caſes of Troth-plight, Perjury, Cerage, Heriet, or other 


Church- duties, as money for reparations of Churches, and fences in Church. 


yards, pecuniary puniſhment for Adultery, and cofts of ſuit in Ecclefiaſtical 
Courts, Sacrilege, Excommunication for breach of the Liberties of the 
Church, contrary to the Grand Charter. 

30. In caſes of prohibition, if the Eccleſiaſtical Judge proceed contrary to 
the ſame, he is attached, and compelled to ſhew his Acts in Court; if the Lay- 
Judge determine thecauſe to be Temporal, the Eccleliaſtical Fudge is amerced; 
if he proceed againſt theprohibition, and it is tryed by Witneſſesof tworibaulds: 
and in caſe it be found for the Eccieſiaſtical Judge's cognizance, yet there is ng 
cofts allowed for ſuch vexation. 

32. That Jews in matters Eccleſiaſtical aforeſaid, are by the King's prohi- 
bition drawn from the Eccleſiaſtical Fudge unto the Lay-Magi/trate. 
34. Queſtion about Lands given in Frankalmoin, are tryed in the Lay- 
Courts; and by reaſon of ſuch Tenure, the Owners, though Clergy-men, are com- 
pelledto do fuit at the Lay-Courts, and are charged with impoſitions, and are 
diftrained hereunto, although the Lord haveother Land of the Donor in Frank- 
almoin /ubjeft to his diftreſs. _ 

39. Prelates ſummoned to higher Courts, are not allowed to make Attorneys 
to appear for them in the inferiour civil Courts. 

41. Grantees of Murage, or other unwonted impoſitions, compel the Church- 
nien to pay the ſame. 4 

42, & 43. The Clergy are charged with Quarter, Cart-ſervice, and Pur- 
veying. | | | 
ws; be Chancery ſendeth out new Writs contrary to the Liberties of the 


/ 


) 


t 
f 


Church, and the Law of the Land, without the aſſent of the Council of the 


Kingdom, Princes and Prelates. | 

45. The King doth compel the Clergy to Benevolences to the King at his 
Voyage into foreign parts. | 

46. Amercements granted to Clergy-men, are turned into Fines by the 
Juſtices, and by them taken. 

47. Clergy-men are fined for want of appearance before the Juſtices itine- 
rant, and of the Foreſt, upon common ſummons. 

48. Quo warranto's granted againſt the Clergy for their Liberties, and 
the ſame ſeized, unleſs they be ſet — in expreſs words in their Charter, not- 
withſtanding that by long cuſtom they have enjoyed the ſame, and many times 
contrary to expreſs grant. ; 


This is the ſum of their Paper of Grievances ; and becauſe they found 
the King either wiltul orunconſtant, they reſolve upon a Remedy of their 
own, by Excommunication and Interdiction, not ſparing the perſons of any 


principal or acceſſory, nor their Lands, no not of the King himſelf: and 


for this they join all as one man, Now what ſcare this made, I know not, 
but Henry the third in the Stat. of Marlb. and Edward the firſt in his Stat. 
at Weſtminſter, and other Statutes: the firſt ſpake fair, and ſeemed to re- 
dreſs ſome of theſe complaints: as alſo did Edward the ſecond ; and yet 
the Common Law loſt little ground thereby. 

That which Henry the third did, - beſides his promiſes of reforming, was 


done in the Stat. of Mar/bridge, c. 29. 


Theſucceſſors of Abbots, Priors, and Prelates, &c. ſhall have an 


Action of Treſpaſs for Treſpaſſes donenigh before the death of their 
Predeceſſors, 


Jill the time of Edward III. 


decefſors, upon the Eftates of their Corporations. And ſhall proje- 
cute an Action begun by their Predeceſſors. And alſo ſhall have 


an aſſize againſt intruders into any of the Poſſeſſions belonging 
to the ſaid Corporations whereof their Predeceſſors died ſeized. 


This might ſeem a remedy provided againſt the firſt Malady complain- 
ed of, and queſtionleſs bound all butthe King; and ſo might perchance a- 
bate ſome what the edge of that Article. But it being the Clergy's reach 
t rich, and the Pope's cunning to help on that Work, that they 
might be as ſtores for ſupply of his Treaſury; and had forbidden Abbots 
and ether Prelates, &c. the liberty of diſpoſing their Eſtates by 1 Will: 
Kings therefore as ſupreme Patrons to theſe bodies in their vacancies, uſed 
to ſeize all the Eſtates of the Prelates, with the Temporalities, to their own 
uſe, as well to preſerve the Riches of the Kingdom to it ſelf, and the poſſeſ- 
ſions of ſuch Corporations from ſpoil, as to be a cloke of their own cove- 
touſneſs. And under the Eſtates of the Prelates, or Heads of theſe Cor- 
porations, all the Goods and Chattels belonging to the ſaid Corporations 


were comprehended, in regard that all was by Law adjudged to be in the Fits. Abbe. 2; 


ſole poſſeſſion of ſuch Head, and without whom all the reſt were accoun- 
ted but as dead perſors. 


No Clergy-man is bound to attend at the Sheriff's Turn. 
William the Conqueror firſt exempted the perſons of the Clergy from 


attendance upon Temporal Courts; yet they were ſtill urged thereto, and Gloſt p. 428. 
eſpecially by a Law in Henry the firſt's time; but by this Law they are dif. L.Hen.r.c.3r 


charged, and in ſome meaſure a proviſion made againſt the grievance in 
the 329th Article before- mentioned. Theſe amends we find made to 
the Clergy by Henry the third, beſides his confirming the Grand Charter : 
And his Son Edward the firſt purſued the fame courſe, eſpecially in his 
firſt times, when he was but tenderly rooted: as may appear in the Sta- 
tute of Weſt. 1. 


Clergy-men nor their Houſes ſhall be charged with Quarter, wen 1 capi. 


nor their Goods with Purveyance or Cart-Service, under perilof 
impriſonment, and damages by action or impriſonment. 


The great endowments of Lands, Rents, and Revenues given to the 
Church-men by the Laity, was for the maintenance of Hoſp:tality and 
works of Charity. The Founders and Benefactors hereby obtained a right 
of Corody or Entertainment at ſuch places, in nature of Free-quarter; which 
in the neceſſitous times of Henry the third, became ſo common, that eve 
one that had power never queſtioned right, and the King above all the reſt. 
By means whereof, the Church-revenues were exceedingly waſted; for 
remedy whereof, all Offenders are by this Statute made liable to fine and 
— and double damages in caſe of Action of Treſpaſs; the 
King only excepted, againſt whom they had no defence, but would ra- 
ther have won bim to have been their defence againſt the exactions from 
Rome that continually plagued them. 


AClerk taken upon Felony, being demanded, ſhall be deli- vues Lens 


vered to the Ordinary; but being indiFed, ſhall not be diſmiſ- 
fed by the Ordinary without due purgation. 
U 2 


With 


Marlbr. c. 10. 
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Co. 2. inſtit. 
164. 
Stamf. 130. 


State of the Engliſn Clergy, 


With due reſpects to the Judgment of thoſe grave and honourable per. 
ſons of the Law, it ſeemeth to me that before the making hereof, the 
uſe was, that if a Clerk was defamed, or appealed by an Offender for Fe. 
lony, before Conviction, he was forthwith impriſoned. Nor could he 


be delivered unto the Ordinary upon demand before Inqueſt taken, un- 


M. Paris ad- : 
dit. fol. 200, 
206, 207. 


Briton. 4. f. 11. 


Bracton, lib. 3. 
fol. 123. 


Weſt. 1. c. 5. 


Weſt, 2, C. 19. 


ſeſſion was as former 


leſs upon ſufficient Security to endure the Tryal before the Judges 7tine. 
rant; which thing was not eaſy to be had for a Clerk, as times then 
were. This Law therefore was made in favour of the Clergy, who requi- 
red that ſuch as were Cleric: noti & honeſti, ſhould forthwith upon their 
apprehending be ſent unto their Ordinary; and thoſe which were wag; 
& zncogniti, ſhould upon demand be delivered to be judged by their Or. 
dinary freely, and non expectatis Juſticiariis quibuſcungue. Such wan- 
dring Clerks therefore the Clergy will have delivered before 1nquzi/iticn, 
if demand be made. Nevertheleſs, becauſe the Indictment paſſed many 
times before the Demand came; for by the fifteenth Article of the Clergy'; 
Complaints foregoing, it appears that the Lay- Judge made more than ordi. 
nary ſpeed, for fear of ſtop: This Law provided that ſuch alſo ſhould be 
delivered to their Ordinary, and that due purgation ſhould 7 before tlie 

rty were delivered; ks caſe the Ordinary neglected his duty here- 
in, he was liable to a Fine or Amercement. Thus is Briton to be under- 
ſtood in this point; whereas Bracton ſpeaking of ſuch as are convicted, 
affirmeth, That if demand be made of ſuch as are not indicted (for of 
ſuch he ſpeaketh) they ought to be delivered without Indictment: I 
8 he meaneth by the Church-Law; for till this Statute the Tempo- 
ral Judges practice was otherwiſe, as appeareth by the fourteenth Article 
of the Clergy's Complaint foregoing; and ſo by this Law, the fourteenth 
and fifteenth Articles of the Clergy's Complaint are anſwered. 


Difturbers of the Freedim of Elections fined. 


With ſubmiſſion to the judgment of others, I ſuppoſe that this was fra- 
med principally for the ſatisfaction of the Clergy's Complaints in the third, 
fourth, and fifth Articles foregoing: and Iam the rather induced hereto, 
becauſe as touching Elections into Temporal places of Government, ſeve- 
ral Laws are eſpecially framed; ſuch as are Elections of Sheriffs and Coro. 
ners, whereofthe one is M eſt. I. cap. 10. the other Artic. ſuper Cart. cap. io. 
and no Law is eſpecially made as touching the Elections of the Clergy, if 


not this. 


Ordinaries having the Goods of the Inteftate, ſhall anſwer 
his Debts. | | 


Originally the Goods of the Inteftate paſſed by a kind of deſcent to 
the Children: afterward by a Saxon Law, the Wife had her part; and 
this continued all the Normans time. But now the ſtrength of the 
Canon- Law growing to its full pitch, after a long chaſe attached the prey. 
In Henry the firſt's time they had gotten a taſte; for although the Wife and 
Children, or next of kin, had then the poſſeſſion, yet it was for the good of 
the Soul of the deceaſed; and the Ordinary had a directing power therein, 
and ſo was in the nature of an overſeer, and ſomewhat more. Afterwards 
in the time of King 52. the Clergy had drawn blood: for though the po 

, yet the dividend muſt be made in the view of the 
Church; and by this means the dividers were but meer inſtruments, and 


3 | the 


"till the time of Edward III. I45 


the right was vaniſhed into the Clouds, or, as the Lawyers term it, in 
Abeyance. But in Henry the third's time, the Clergy had not only got- 
ten the game, but gorged it: Both Right and Poſſeſſion was now become 
theirs, and wrong done to none but the Clouds, This was not well di- 
geſted before Edward the firſt recovered part of the morſel, and by this 
Law declared the uſe to be for the benefit of the deceaſed. And thus the 
one was ſatisfied in having what he uſed not, the other, in uſing what he 
had not. 

But theſe are but gleanings; the Law of Circumſpecte agatis brings in a 
Load at once: For the Cierꝭy being vexed with the paſſing of the Sta- 
tute of Mortmain (whereof hereafter when we come to ſpeak of the 
Clergy's loſſes) they make grievous complaints of wrongs done to their 
privileges. And after fix years the King is at length won, and paſſed a 
writing ſomewhat like a grant of Liberties, which before-times were in 
controverſy: and this Grant, if it may be ſo called, hath by continuance 
uſurped the name of a Statute; but in its own nature is no other than a 
Ilrit directed to the Judges, in ſubſtance as followeth: 


Take good heed that you do not puniſh the Biſhop of Nor- Ce. 


agatis. 


wich and his Clergy, if they hold plea in Court-Chriſtian of 
things merelyſpiritual : for in ſuch caſes the Eccleſiaſtical Fudge 
hath cognizance, notwithſtanding the King's probibition. 


It is therefore neither Grant nor Releaſe, but as it were a Covenant that 
the Clergy ſhall hold peaceable poſſeſſion of what they had, upon this 
ground, that the King's prohibition hath no place in ſuch things as are 
merely ſpiritual. So as hereby the Clergy got a Judgment againſt the 
Crown by confeſſion, and an Eſtoppel, upon this maxim, that ſþrr7tual 
things belong to ſpiritual men, into which rank the King's perſon cannot 
come: thus thought they; but what are ſpiritual cauſes, and why fo cal- 
led? are they ſuch as concern ſpiritual perſons and things? this was the 
old way: mark; but if we bring into this Category, Adultery, Fornica- 
tion, Inceſt, &c. we ſhall mar all. Linwood tells us, that mere ſpiritualia 
are ſuch as are fine mixtura temporalium: there may be ſomewhat in this, 
though I cannot find it; nor can I make out the ſenſe of the term any 
other way, but to limit it to ſuch things which by common cuſtom the 
Eccleſiaſtical Fudge had cognizance of: for otherwiſe neither King nor 
Law ever intended it to be expounded by the Canon, nor was it the intent 
of this Writ, Law, or Licence (call it what you will) thus to conclude, 
as the particulars following will manifeſt. 


Antiq. Brit. 


194- 


Fornication, Adultery, and ſuch-like, puniſhed ſometimes 
upon the body, and ſometimes upon the purſe.* This was ori- 


ginally preſen- 
Theſe crimes the Saxons puniſhed by the Temporal power, as I have eie gh, 
already ſhewed. The Ak — this courſe, 0 may believe 1 
the Conqueror's Laws, which gave the fine in ſuch caſes to the Lord of 11. Guliclm. 
the Delinquent. And it is confeſſed, that Henry the firſt and the ſe- c. 14, 19, 371. 
cond continued it; as the Clergy's own complaint, juſt or unjuſt, doth 
witneſs, And what courſe was holden in the time of King Steven and 
Jobn, is to me unknown; nor is it much to be regarded, ſeeing the latter M. Paris addit. 
did he cared not what, and the former to gain the good-will of the Cler- fol-291-art. 23. 
O regarded not what he did. The cuſtom therefore cannot be made 
e good 
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Circumſpecte good for the Clergy, much leſs to puniſh the bodies of Freemen in ſuch ca- 

Oy ſes, it being contrary to the Grand Charter; never aſked by the Clergy, 
formerly, nor no complaint before now for denial: for my part 2 0 
I ſhall not apprehend it of a higher nature than the King's Writ, which in 
thoſe days went forth at random, if the 447% Article of the Clergy's com- 
plaints foregoing be true: It being ſo contrary to the common ſenſe of 
Parliament to give the Bodies of the Freemen to the will of the Clergy, to 
whom they would not ſubmit their Free-ho/ds. But the Writ proceeds in 
enumeration of particulars. 


Reparations and adornings of Churches, and Fences of 
Church-yards. Violence done to a Clerk, Defamation to reform, 
not to give damage. Perjury, oblations, payments of Tythes be- 
tween Rector and Pariſbioner. Right of Tythes between tuo 
Rectors to a fourth part of the value. Mortuaries due by cuſ- 
tom. A Penſion from a Rector to a Prelate or Advocate. 


The moſt of which were under the power of a prohibition in'the time 
of Henny the third, who was King but yeſterday, as the Articles'of com- 
plaint formerly ſet down do manifeſt, Nor had the Clergy ever better 
Title than connivance of ſome ſuch favourites as King Steven, whoſe Acts 
may, peradventure, be urged againſt Kings, but not againſt the people, 
unleſs their own act can be produced to watrant them. The learning, inte 

Coke lib. 8. Princes caſe, will (I ſuppoſe) admit of a difterence: for it can never be 
* This Magnum made out, that the King's Council in Parliament was the“ Magnum Concili- 
— was um Regni, but only the Houſe of Lords; and therefore whatever paſſed 
ee Pallia- in Parliament by their only advice might bind the King, but could never 
ment, in time reach the Commons nor their Liberties. And thus the Grand Charter in 
—— derer, the firſt conception was concluſive to the King, but was not the act of 
Negotiis Regai, the Parliament; becauſe the Parliament cannot grant a Charter to it 
where the Con- ſelf of that which was originally cuſtom. And therefore this Law, 


to be 
cha however countenanced, can never be concluded to be other than a 


— — 4 Permiſſion ; not only becauſe it was never the Act of the Commons of 
, Le Ba,, England, but becauſe it is contrary to the liberty of the Freemen. And 


it 1s beyond all imagination, that the Commons ſhould out themſclves 
from the protection of the Common-Law, and yoke themſelves, their 
Free- holds, and Eſtates, under the bondage of the Canons; nor ought 
ſuch a conſtruction to be admitted, without expreſs words to warrant . 
it. As for the concluſion, it is worſe, and not only diſhonourable to the 
King in binding his Arms from protecting his Subjects by the Common 
Laws, and fo in ſome reſpects making them Outlatos; but diſhonoura- 
ble to it ſelf, whilſt it makes Probibitiom grounded upon Laws to be nul- 
lities, by a late trick of non ob/tante, which was firſt taken up by the Pope, 
then by Henry the third, and By this King granted to the Clergy: and 
thus are all ſet at liberty from any rule but that of Licentiouſneſs. Ne- 
vertheleſs, this Law did thrive accordingly; for we find ſcarce any foot- 
ſteps in ſtory of any regard had thereof till it became grey-headed, For 
it was not long e' er the King ſtood in need of money, and was neceſſita- 
ted to try the good wills of the Clergy more than once: this occaſioned 
Anti. Brit them to be flow in anſwer, and in concluſion to deny that they ſhould aid 


vit. Winchel- the King with any more money, Papa inconſulto. The King hereu A 
fe. | 7. «wi. diff 


"till the time of Edward III. 
diſavows the Clergy, and leaves them to the Romiſb oppreſſions, which 
were many ; and then the Clergy rub up all old fores, and exhibit their 


complaints to their holy Father, to this effect: 1 
nal. an. 1306 


I. That the King's Juſtices intermeddle in Teftamentary cauſes, accounts V. 
Executors, and cognixance of Tythes, eſpecially to the fourth part of t 


Living. 
$. 7 bat the Clergy were charged to the King's Carriages. That the King's 
Mills were diſcharged from paying of Tythes. The Clerks attending ofthe 
Exchequer, were neceſſitated to non-reſidency. And that after thetr deceaſe, 
their Goods were ſeized till their accounts were made. That Eccleſiaſtical 
poſſeſſions were waſted during vacancies. 

3. That Clerks were admitted to free Chappels by Lay-men. 

4. That the King's Fuſlices took cognizance of Uſury, Defamation, violence 
done to Clerks, Sacrilege, 9 Fences of the Church=-yards and Mor- 
tuaries. 

5. That Prohibitions are granted without ſurmiſe. 

6. That Cler k@re called to anſwer in the King's Court for crimes, and be- 
ng acquitted, the Informers eſcape without penalty. 

7. That Clerks are not allowed their Clergy. | 

8. That after purgation made, Clerks are queſtioned in the King's Court 
for the ſame offence. 

9. That perſons in Sanctuary are therein beſieged. 

10. That the Writ de Cautione admittenda 1ſueth forth, although the 
Church be not jatisfied; and excommunicate per ſons being impriſoned, are en- 
larged in like manner. 

11. That Debts between Clerks due, are determined in the temporal Courts. 

12. That Biſhops are compelled by Diſtreſs to cauſe Clerks to appear in 
Lay=courts without cauſe. 

13. That the Church loſeth its right by the ceaſing of Rent or Penſian by 
the pace of tav9 years. : | 8 
14. That Nuns are compelled to fue in t -courts for their right in 
ſeſſions Ac by deceaſe of — K — 9 e 

15. That Churches are deprived of their Privileges till they ſhew Quo 
warranto they hold them. | K 

16. That Ecclefiaſtical Fudges are ſtopped in their proceedings by Sheriffs 
and Great Men. | 

17. That Biſhops "refuſal of Clerks preſented are examined in the Lay- 
courts, 


18. That Patrons of Religious Houſes do oppreſs them by extream Quar- 


ter. P 

19. That Bigamy and Baſtardy, are tried in Lay-courts. | 
20. That the King ſuffers his Ervings to be vacant for many years, 
21. That the Clergy are wronged by the Statute of Mortmain, © 


Here's all, and more than all that's true; and more than enough, to 
letthe Reader ſee that the Writ Circumſpecte agatis was but a face put on for 
the preſent, after laid aſide, and the Clergy left to the bare Canon. They 
likewiſe ſhew what the Clergy aim'd at: and igythat they did not obtain, 
it was to be attributed to the reſolution of the Laity, and not any neg- 


lect in themſelves; for the Arch-biſhop died in thie ſervice; and it is auiq. Brie 


thought that grief for theſe matters was no little cauſe thereof, But 


the times within a while grew troubleſome, and the King in purſuit of 
the 


* 
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Articull the French Wars, being unadviſed in his way, angred the people by his a 
bitrary levy of Men and Money, as it brought forth a Sate coul, littl- 
inferiour to a Quarrel. And to pacify the Clergy, he granted them th. 
Stat. de conſul- Writ de conſultatione habenda in all matrimonial and teftamentary calc, 
tat. 14 E. 1. Which were of their leaſt doubted privileges; and this qualified the ficſt 
Article of complaint next foregoing, if ſuch cauſe they had of com- 
plaint; and this was all that the Clergy got at Edward the firſt's hands, 
Eggard the ſecond was a man that was neither well- affected to Ro, 
nor weak in ſpirit; and yet ſo unhappy, that his way neither promiſed 
good ſucceſs, nor never had it; and fo he became a Servant unto the hy. 
mours of his Servants, to keep his head above water; but eſpecially af. 
ter he was chaſed by the Scots, and quite out of breath, he calls for help 
of all, but firſt of the Clergy, and beſpeaks them with the Ordinance 
of Articuli Cleri; wherein he gives ſome ſatisfaction to the complaints 
formerly mentioned, which it ſeems by Baronius, were exhibited in Par- 


= lament. | | 
"Ep Eccleſſaſtical Cognizance extendeth unto Tythes, Oblations, 
and Mortuaries, and to pecuniary recompence. * 


In the firſt times, neglect or denial of Churcb- duties was puffiſhed in 
the King's Court by Fine. Afterwards the Biſhop was joined in that 
LI. Alfred e. o. Work, and the Tythable Goods were ſeized; either parts whereof were 
LI. Edw. c 9. taken to the Lords and the Biſhops uſe by moyeties, a ninth part left to 
II. Canut. c. 3. the Owner, and the tenth to the Church. Nor had the Biſhops any pe- 
culiar Courts of cognizance of cauſes, till the times of the Normans; nor 
as yet in thoſe times had they power to all intents: For though it be true, 
that the Roman Tribute of Peter-pence was allowed by the Conqueror's 
11. Gut. 20. Law to the Biſhops * we find no Law for Tythes and other pro- 
Spicileg. 180. fits to be recovered by the rcigfiaſtical Court, till about the end of Henry 
the ſecond's Reign, or King Steven's time. For at a Council at London in 
Henry the ſecond's time, it was ordained, that three Summons in the 
Binius, Tom. y. Pope's name ſhould be made to ſuch as payed not their Tythes; and in 
fol. 661. caſe they then refuſed, they ſhould be Anathema. And after that time in 
An. 1173. a Council at Oxford under Steven Archbiſhop of Canterbury, it was decreed 
1 that the Laity ſhould be entreated firſt to pay their Yythes, and then if 
Cleri neceſſity require, that they ſhould be compelled by Ecclefiaftical Cenſure. 
Baroniue So as their power crept up by degrees in recovering of Church: duties, as 
Annal. 1222. it did in Teſtamentary matters; and at length Henry the third, worn 
cap. 19. and ſpent with the Barons Wars, about his latter end yielded to Boniface 
the Archbiſhop his importunate demands; and firſt gave liberty to the 
Clergy to be their own Judges: and yegythe Lay-Judges, although divers 
of them were Clergy-men, did not ſuddenly forbear, till this Law came, 
which gave — to the firſt and fourth Articles of Complaint 

foregoing. 


Ecclefiaftical Cognizance extendeth not to a fourth part of 
the Tythes of any Living, nor to pecuniary Mul&s for Vn, au- 


cap. 2. 


ing by way of commutation. | 
The Complaint bf the Clergy in Henry the third's time, was againſt the 
King's probibition in caſe of Tythes indefinitely : for in thoſe times, and at- 


terwardsin Edward the firſt's time, the King's Court had the cognizance - 
| p 


4 


till the time of Edward III. 149 


all Tythes ; and therefore in the Statute of gt. 2. c. 5. the Writ of In- 
dicavit was allowed in caſe of right of any portion of Tythes ; yet the 
Church till gained ground, and about, or before the death of Edward 

the firſt, the Temporal Judge had yielded unto the Clergy the cogni- 

zance of a portion of Tythes under the value of the fourth part: for in Artic. 1. 
the Article next foregoing, the Clergy's complaint was, that the King's 
Juſtices held cognizance of the fourth part; and here they were confined 
thereto by this Law, which the Clergy could never remove. 


For violence done to Clerks the offender ſhall render damage cy. 3 


in the King's Court; but Excommunication, Penance, and 


Commutation ſhall be in the Biſhop's Court. 


The Canon Law had an antient claim to the protection of Clerks, both 
as touching their perſons and eſtates ; and prevailed ſo far, as they were 
thereby emboldened to offer violence unto others. But as I formerly 
ſhewed, by a Law in Henry the Szcond's time, the Temporal Judge re- 
ſumed his original Power ; and this became a ſore evil between the Cler- 
gy and Latty : for though it were allowed that Clerks ſhould not be ſued 
but before the Eccleſiaſtical Judge in ſuch caſes, yet it was no warrant 
for the Laity likewiſe to be called before the Eccleſiaſtical Judge in ſuch 
caſes ; and therefore the Clergy's complaints ſhew that the Matter was 
doubtful, and that the Lay-Fudge generally maintained his Juriſdiction, 
although ſometimes he diſclaimed it; as it may appear in the caſe of a 
Treſpaſs in the nature of a riot committed upon the Priory of St. Fobn's 
of Feruſalem, in the ſeventh year of Henry the Third, whenas it was Fitz-Herb. 
adjudged per Curiam, that it belonged to the Ecclefiaſtical Court to puniſh.? An. 3 
But in Edward the Firſt's time, by the Ordinance of C:rcumppette agatis, 30 
and Articles concerning Probibitions, the difference was made between 
damages, and pro reformatione, and the fame affirmed by this Law ; and 
ſo the matter ſettled, and the fourth Article of the Clergy's complaint in 
ſome meaſure was ſatisfied.” | 


Defamation within cognizance of the Ecclefiaſtical Court, ap. 4 
and corporal Penance therefore, and Commutation. 0 


The words are general and peremptory, with a non ob/ſtante the King's 
probibition; and yet the Law afterwards reſtrained the ſenſe to defama- 
tion for crimes, or offences triable in the Eccleſiaſtical Court: and this 
gave further ſatisfaction to the fourth Article of the Clergy's complaint 
foregoing. | 


Tythes of new Mills may be recovered in the Eccl:fiaſtical?- 5- 


Courts. 


This Tythe of Mills was a new encroached Tythe never mentioned in 
any former Law of this Kingdom, nor demanded by the Synod at Lon- 
don, Anno 1173. which mentions Fruit-Trees, young Broods of living crea- 
tures that are tame, Herbage, Butter, Cheeſe, with other particulars, 
but mentions not new Milli. It is true, that antiently Mills paid Tythes ; gineus Tom. 
but ſuch they were, which were antient, and had paid the ſame bycuſtom 7. 561. n 
and ſuch as by Law in the Confeſſor's time were declared to be given _— 
Rege, Baronibus, & populo. But by the ſecond Article of the Clergy's _ 
X plaint 


I50 


cap. 7, 


Je 


cap. 8. 


cap. 9. 


cap. to. 
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plaint next foregoing, it appears that the King's Mills refuſed to pay this 
Tythe : now whether the new Mills were called the King's Mills, as being 
made upon the publick ſtreams by the King's licence; or whether the 
Mills newly made within the Demeſnes of the Crown, it is not to be 
inſiſted upon; but it is evident, that till this Law was made, the ne 
Mills would not Tythe their Labours. | . 


One and the ſame matter may be tryed at the Common-L.y, 
after Sentence in the Spiritual Court, in divers reſpects. 


The great ſore that was complained of, was, that the Clergy after pur- 


; gation in the Eccleſiaſtical Court made, were proceeded againſt in the 


King's Court in caſe of breach of Peace or Felony, as may appear out of 
the 16th Article of the C/ergy's firſt Complaints, and the Sth Article of 
that taken out of Baronius. Nevertheleſs, the preſent Law ſubjoins an 
example of the queſtioning a Lay-man in the Eccleſiaſtical Court, in 
caſe of violence done to a Clerk, as a matter which may be tryed in the 
Eccleſiaſtical Court, and yet reviewed by the King's Court. 


The Writ de Excommunicato deliberando hall not iſſue 
forth, but upon evident breach of the King's Liberty. 


This might be intended in ſatisfaction of the Tenth Article of the 
Clergy's complaint in Baronius, and the Tenth Article in the Clergy's 
complaint firſt recited ; although that complaint both in the 10, II, 
12, and 33 Articles, ſeem to be but clamour upon Officers, and not the 
King's Court of Juſtice. | 


Clerks Officers to the Exchequer are to be corredled by their 
Ordinaries ; and yet not tyed to refidence during their atten- 
dance on the Exchequer. q 


This is in part an anſwer to the ſecond Article of the Clergy's laſt com- 
plaint, and a juſtification thereof, as a thing that is pro bono publice. 


Clergy-mens Goods ſhall not be diſtrained either in the 


High-way, or Sanfuary-grounds, unleſs ſuch as have been 
of late purchaſe. 


The complaint exhibited in Henry the third's time, and the 8th Ar- 
ticle, was only in ordinary perſonal Actions; but in the complaint made 
in Edward the ſecond's time, Article 12. is, that it is without cauſe that 
they are ſo diſtrained. This Law yieldeth them ſomewhat, viz. im- 
munity from Diſtreſs within their antient poſſeſſions, which had been by 
antient cuſtom privileged ; but yields nothing as touching their latter 
purchaſed lands, becauſe they had no ſuch cuſtom. | 


High-ways and Sanctuaries ſhall be free for ſuch as ab- 
Jure, ſo as they ſhall neither be diſtrained from liberty, nor 
neceſſaries kept from them. Felons may make free confeſſion 
to the Prieſt without danger. 

The 
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The Grievance in the 22d Article of the Clergy's complaint in Henry 
the Third's time, and the ninth in that of the times of Edw. 2. are 
hereby relieved ; provided that the Delinquent keeps himſelf in due 


order. 


Houſes of Religion ſhall not be oppreſſed with Corodies, ap. 


Penſions, or Entertainments of great men. 


This anſwered the grievance in the 42. and 43. of the firſt complaint, 
and the 18th of the latter, and in effect was little other than what was 
formerly ſettled by Weſt. 1. cap. 1. 


The King's Tenants may be cited before the Ordinary out of: 5 
their own. Town ;, and if Excommunicated for want of ap- 
fearance, the Writ de Excommunicato Capiendo ſhall be 
awarded. 


A remedy this was againſt the grievances in the 12 and 33 Articles of 
the firſt complaint, and in the 10th Article of the laſt ſchedule of com- 
plaints, And thus the Clergy have gotten the day of the King's Te- 
nants, which they had been ſtriving for ever ſince the Conqueſt, as may 
appear by what hath been formerly ſaid; and now the King's Tenants are 
in no better condition than other men, viz. they may now be excommu- 
nicated without the King's licence: nor is the anſwer Nunguam fuit ne- 
gatum to be referred to & point of Excommunication ; for that power 
was denyed them but unto the citing them out of their own Pariſh, 
which cannot be found to be denyed to the Clergy, by any thing that 
yet appeareth, 


A Clerk preſented and found unable by the Ordinary, ſhall? 13. 
be tryed again by the Eccleſiaſtical, and not the Lay-Fudge. 


Although the fitneſs or ſufficiency of the party preſented, is to be 
examined by the Ordinary, yet the Civil Magiſtrate bath power in acti- 
on brought to enquire and determine whether the Ordinarys work was 
rightly done; and fo the 17th Article of the laſt complaint anſwered, 


Elections /hall-be free. cap. 14. 


The Law was of the fame with this in the Star. W. 1. cap. 5. which 
ſee before; and it may be that the iniquity of the times continued not- 
withſtanding, and fo occaſioned the renewing of this Law. 


A Clerk having taken Sanctuary ſhall not be compelled to cal 18. 
abjure. 
Wor after confeſſion of the Crime, or appealing others be- cp. 16. 


fore the ſecular Judge, ſhall be denied his Clergy. 


Although the temporal Courts proceeded not ſo far as to paſs ſen- 
tence againſt a Clerk that had taken Sanctuary; yet they pro- 
ceeded to enquiry, as may appear by what was faid formerly con- 

N 5 cerning 


Stat. de aſport. 
relig. 35 E. 1. 


State of the Engliſh Clergy 


cerning the Sat. Weſt. 1. cap. 2. and therefore though this Law in the 
15th Chap. alloweth that a Clerk in Sanctuary ſhall enjoy his Eccleſi- 
aſtical Liberty, yet the words Agi Regni /e reddens are interpoſed ; and the 
reaſon is, becauſe the King upon Indictment found, had right to the Delin- 
quent's gcods, and profits of his Lands, until due purgation; and then his 
Lands were by a Writ out of the Chancery to be reſtored to him again: 
nor could any purgation regularly paſs before the party was indicted. 


Wo Religious Houſe ſhall be charged with Tax to any Fu 
periour without the Realm of England; nor ſhall ſand to any 
Viſitation out of England. 


This was neither at the requeſt of the Clergy, nor act of kindneſs in- 
tended unto them; but for the good of the Kingdom, to prevent the 
bleeding of the Treaſure of the Kingdom into Foreign parts. 


Patronsof Abbeys ſhall have their cuſtody during their vacancies. 


This was the antient Law, now revived by the Clergy's conſent, and 
intended for the ſafeguard of the Revenues of the Houſes, and their main- 
tenance; and therefore it is with a ficut ſuperius dictum eft, cap. 5. 


The Goods of the Clerg yfreed from purveyance, unleſs they 
will, 


It was a favour given by Ew, 2. to the Clergy, to gain their good- 
will after the death of Gave/ton, the ſhameful defeat received in Scotland, 
and ſome particular teſtimonies of God's diſpleaſure, whereof he began 
to be ſomewhat ſenſible. 


KY 


Franchiſes holden by Preſcription or Charter confirmed, and 
Tryals by Quo Warranto allowed to be in Eyre. 


It was the common ſhare of the great men, but eſpecially of the 
Clergy, to have their Franchiſes expoſed to the Prey of the Eagles, or 
to ſuch as hawked for them; and it is likely the King had not ſo eaſily 
forgone his prize, if all the fat had fall'n to his own ſhare : but perceiving 
that more benefit came to his inſtruments than was meet, and himſclt 
little the better thereby; he ſacrificed his Judges to the people, but it was 
to his own behoof, and fo gained both credit and favour from the people, 
and profit to himſelf ; and in ſome meaſure ſatisfied the 48, 49, 50. Ar- 
ticles of the Clergy's complaint in the time of Henry the Third, and the 
1 5th Article of their laſt complaint. 


Lands or Tenements aliened to a Religious Houſe ſhall eſcheat 
to the Lord, / the Alienor tale the ſame back to hold of that 
Houſe. | 


The ground hereof principally was the prejudice done to the Lord by 
deſtruction of the Tenure, albeit that it had been an antient grievance 


complained of in the Saxon times, That the Clergy were covetous, and 
: ul 
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foalloved down Eſtates, and thereby weakned the Kingdom. But now they 


are become even cheaters, ſerving the turns of treacherous Tenants, that 
would give their Lands by compact with the Church-men, to receive them 
again from them to hold of the Church ; which was a liberty that men 
thirſted after in thoſe times, wherein the Church-men were more adored 12 55 
than their Images. It ſeems this Law was made after Bracton's time, if 1 lib. t. 
that be true in the ſecond Inſtitutes: for he faith that a man may give his Coke 2. Inſtit 
Lands to any one, whether Chriſtian or Jew, or religious perſon, and no- 13 
thing ſhall hinder it but the ſpecial reſervation of the Donor; and yet he p . 5” 
ſaith that ſuch gift or grant taketh not away the right of the Lord Para- Baden. 116 2. 
mount in his Tenure, albeit the gift be in free Alms. Nevertheleſs it“ p. 10. fo. 20. 
ſcemeth to be ſuch reſtraint, that the Templars and Hoſprtallers were fain 
to find out a new way, which was to protect mens Tenements from ex- 
ecution of Law by levying [erecting] croſſes thereon, albeit the right of 2 
the Lords was not barred; and therefore Edt. 1. provided a Law to 
make this alſo in nature of a Mortmain within the Statute made in the Stat. Nef 2. 
ſcventh year of his Reign, called the Statute de Religio/is ; by which it“ 77 
was enacted, that in caſe of ſuch alienations in Mortmain, the Lord ſhould Stat. de Reli- 
have liberty to enter; if he failed, then the Lord Paramount; or if he 30 
failed, the King ſhould enter, and diſpoſe of the ſame ; and that no li- 
cence of Mortmain ſhould be ſued out, but by the mean Lord's aſſent; and 
where part of the premiſes remain ſtill in the Donor, and the original 
Writ mentioneth all the particulars. And thus at length was this iſſue stat. de A- 
for the preſent ſtayed, which hitherto waſted the ſtrength of the King- 7otiands 
dom; and by continual current emptying it into the mare mortuum of N. weſt. 
the Clergy, conſumed the maintenance of Knght-ſervice, by converting dn. _ 
the ſame to Clerk-ſervice ; [which notoriouſly enervated the finews of Go- 25 85 


vernment and the ſtrength of the Kingdom. | 
No Judge ſhall compel a Freeman to make Oath without 


the K. ng's command. 


So is the ſenſe of the Law rendred by an ancient Author; and I hope Miror. Juſt. 
I ſhall not wrong the Text, if I affirm, that the Eccleſiaſtical Judge was . 5: lec. 3- 
included within the equity, though properly he be not Baliuus; for the 
Law intends to ſhew that it is a liberty that the Subject hath, not to be 
compelled to take Oath without the King's eſpecial command ; and by 
conſequence it ſheweth alſo, that the King at that time, and until then, had 
the directory of Oaths; for it was an ancient Liberty given in the King's 
Charters unto ſuch as they pleaſed, vig. to 7mpoſe Oaths, and to puniſh for 
breach of Oath ; and this paſſed under the word Athæ or Athas ; and ſo Malmsb. de 
Edmund the Saxon King gave to the Abbey of Glaſtenbury amongſt other geſt. Reg. lib. 2. 
Athas & Ordulas ; and the Church-men that firſt procured vacations from 
Suits of Law during holy times, procured a Law alſo to be ſettled by 
Edward the Saxon King, and Gunthurne the Dane, that Ordeal and Oaths ,, Ed. yy 
ſhould be forbidden upon the holy Feaſts and lawful Faſts. And a won- 
der it is how it eſcaped the gripe of the Clergy ſo long, who catched at 
any thing that had but a glance of God's worſhip in it. And if this were 
the Subject's Liberty, not to be compelled to ſwear, ſurely much more 
not to be compelled to accuſe himſelf, unleſs by the Law he be eſpecially | 
bound; for it is Glanvil's rule, Ob infamiam non ſolet juxta legem terre ali- ——_— 
guis per legem apparentem ſe purgare, niſi prius convictus fuerit, vel confeſſus 
in curia, But the power of the Clergy now was grown ſtrong, and they 
begin to remember themſelves ; and that Oaths are of a holy regard, and 


they men for holineſs beſt able to judge when, and to whom they ſhall 
s = 
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be miniſtred, and therefore now they begin to enter their claim; and to 

make a ſure Title, they get a grant from Pope Innocent to Steven Lang- 

ton Arch-Biſhop of Canterbury, of a faculty of licenſing adminiſtration of 

Oaths during the time of Lent : and he accordingly enjoyed it during the 

mad time of Henry the Third. But Edward the Firſt quarrelled it, and 

left it queſtionable to Edward the Second, who being in his condition as 

a loſt man, had leſs care of ſuch ſmaller matters, and therefore allowed 

that his Judges of Afjizes ſhould be licenſed by the Arch-bi/bop to admini- 

„ ſter Oaths in their Circuits in the ſacred times of Advent and Septuageſima: 

8 — and this courſe continued till Henry the Eighth's time. The Clergy ha- 

ving thus gotten the bridle, gallop amain; they now call whom they will, 

and put them to their Oaths to accuſe other men or themſelves, or elle 

they are excommunicated. Henry the Third withſtood this courſe, if 

\ the Clergy-mens complaints in the times of that King, Artic. . be true : 

and notwithſtanding the ſame, the Law holds its courſe; and in purſu. 

ance thereof, we find an attachment upon a prohibition in this form 
enſuing. 

Regiſt.fo.36. Put the Biſhop of N. to his pledges, that he be before our Juſtices, to 
ſhew cauſe why he made to be ſummoned, aud by Ecclefiaſtical Cenſures con- 
trained lay- per ſons, men or women, to appear before him to ſiotar unwillin;- 
ly at the Biſhop's pleaſure, to the great prejudice of our Crown and Dignity, 
and contrary to the cuſtom of the Kingdom of England. And thus both 
King and Clergy were at conteſt for this Power over the peoples Con- 
ferences, to which neither had the right, otherwiſe than by rules of Law. 


| Bigamiſts ſpall not be allowed their Clergy, whether they 
nr co become ſuch before the Council of Lyons, or fince ; and that 
Conſtitution there made fhall be ſo conſtrued. 


Whatſoever therefore their Synods in thoſe times pretended againſt the 
married Clergy, it ſeemeth by this Law that they had Clergy that were 
married once and again; and yet before and after the Council, were 
admitted as Clerks in the judgment of the Law. But the general 
Council interpoſes their authority, and deprives them that are the ſecond 
time married, of all their privileges of Clergy. It was it ſeemeth 
twenty years and more after that Council, before the Church-men in 
England were herein thoroughly reformed ; for either ſome were ſtill Bi- 
gam at the making of this Law, or as touching that point it was vain ; 
nor is it eaſy to conceive what occaſion ſhould after fo long a time move 
General ſuch expoſition, the words of the Conſtitution being, Bigamas omni privi- 
Councils. Aegis ciericali declaramus efſe nudatos. Now whether this {low Reformation 

aroſe from the defect in Law, or in obedience thereto, may be gathered 
from ſome particulars enſuing. Firſt it is apparent that the Canons of 
general Councils, eo nomine, had formerly of ancient times gotten a kind 
of preheminence in this Nation; but by what means, is not ſo clear. In 
the Saxon times, they were of no further force than the great Council of 
this Kingdom allowed by expreſs act. For the Nicene Faith, and the 
firſt five general Councils, were received by Synodical Conſtitutions of 
this Kingdom made in the joint meeting both of the Laity and Cler- 
Y 3 and during ſuch joint conſulting, the ſummons to the general 


uncils was ſent to the King to ſend Biſhops, Abbots, &c. but after 7 * 
3 the 
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the Laity were excluded by the Clergy from their meetings, and the 

King himſelf alſo ſerved in the ſame manner; the Summons to the ge- 

neral Council iſſued forth to the Biſhops immediately, and in particular 

to each of them, and to the Abbots and Priors in general ; by virtue 

whereof, they went inconſiulto Rege, and ſometimes Rege renitente, and ap- Bineus tom. 13. 
peared either perſonally or by proxy. Others came as Parties, to give and +1 38 
receive direction, or hear Sentence in matters tending to ſpiritual regards. 

And for this cauſe iſſued Summons even ta Kings ; as at the Council of 

Lyons aforeſaid, it is faid, that the Pope had cited Reges terræ, & alias M. Paris. 
mundi principes, & dictum principem, meaning Henry the third: the An. 1245. 
matter was for aſſiſtance to the holy War, and to determine the matter 

between Henry the third and his Clergy-men. And as in that Caſe, ſo in 

others of that kind, Kings would tend their Emba s or Proc tors, 

and give them power in their Princes name intergſendi, tractandi, com- 

municandi & concludendi. Firſt, of ſuch matters gue ad reformationem 
Ecclefie univerſalis in capite & membris, then of ſuch as concern fide? Bineus tom. 3. 
orthodox fulciamentum; Regumque ac principum paciſicationem, or any P. 2- pag. 913. 
other particular cauſe which occaſionally might be inſerted. So long — 1 
then as Kings had their votes in the general Councils, they were engaged 
in the maintenance of their decrees; and by this means entred the Ca- 
non-Law into Kingdoms. Nor was the vote of Kings difficult to be ob- 
tained, eſpecially in matters that trenched not upon the Crown; for the 
Pope (knowing well that Kings were too wiſe to adventure their own 
perſons into foreign parts where the general Councils were holden, and 
that it was thrift for them to ſend ſuch Proctors that might not alto- 
gether ſpend upon the King's purſe) allowed Biſhops and Clergy-men to 
be Prodors for their Princes, that in the Negative they might be pii ini- 
mici, and leſs active; but in the Afirmative zealous; and ſo make the 
way wider, by the Temporal and Spiritual Vote joined in one, Neither 
did Kings only fave their purſe, but they alſo made their owp further 
advantage hereby ; for by the engagement and reſpe& which theſe their 
Prottors had in Councils, they (being for the moſt part ſuch as were 
had in beſt eſteem) obtained better Reſpect to the Cauſe that they hand- 
led, and ſpeedier diſpatch. 

Nevertheleſs the caſe ſometimes was ſuch, as could not expect favour; 
and then as the King's temper was, they would ſometimes ride it out with 
full fail, and to that end would either join with their Eccleſiaſtical Pro- 
&ors ſome of the Barons and great Men of their Realm, to add to the 
cry, and make their Afﬀiirs ring louder in the ears of fame (although 
the Pope had the greater vote) or otherwiſe would ſend an inhibition un- 
to their Proctors and their aſſiſtants; or an injunction to look to the 
rights of the Crown, as Henry the Third did at the Council at Lyons; and * f. 
this ſounded in nature of a Proteſt, and (within the Realm of England) a 
had the force of a Proviſo, or Saving. But if the worſt of all come to 
paſs, viz, that the Council paſſed the cauſe againſt Kings without any 
Iubibition or Injunction, yet could it not bind the Law of the Land, or Kings 
Juſt Prerogatives, no not in theſe timesof Rome's hour, and of the power of 
darkneſs. For at a Synod holden by Archbiſhop Peckham, An. 1210. the 
Acts of the Council of Lyons were ratified, and amongſt others, a Canon 
againſt non -refidency and pluralities; and yet neither Council nor Synod 
cou'd prevail; for in Edward the ſecond's time an Abbot preſenting to a 
Church vacant (as was ſuppos'd) by the Canon of pluralities, the King 
whoſe Chaplain was diſturb'd, enjoin'd the Abbot to revoke his preſenta- ke 
tion upon this ground, Cum igitur, &c. in Engliſh thus: Whereas aer fol. 209. 
ai 
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30 aſſ. pl. 5. 


Hoveden. 
An. 1179. 


M. Paris. 
An. 1245. 


Spicil. 215. 


Sucdi. 


though their votes were fewer. To avoid this difficulty therefore, for 


caſe required, ſent more or leſs: as unto that Council at Pia, for the 


the Conſtitutions made in the Council at Lyons, to be obſerved under a 
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bindeth not our Clerks in our ſervice, in regard that the Kings and Princes 
of England from time to time have enjoyed that liberty and prerogative, 
that their Clerks whilft they attend upon their ſervice ſhall not be con- 
ftrained to undertake holy things, or to be perſonally reſident on their Bene. 
_* | 
2 if this preſent Law be conſidered whereof we now treat, which 
took leave to enact a ſenſe upon a former Canon ſo long ſince made, 
and (which is all one) to make a general Council (will or nill it) to 
tread in the ſteps of an Engliſb Parliament, or (which is more mean) 
to ſpeak after the ſenſe of an Engliſh Declaration, that had not yet at- 
tained the full growth of a Statute, as was then conceived; it will evi- 
dently appear, that the power of a Council, made up of a mixture of a 
few votes out of ſeveral Nations, or the major part of them, being un- 
acquainted with the Laws and Cuſtoms of Nations, (other than their 
own) was too mean to ſet a Law upon any particular Nation contrary 
to its own original and fundamental Law. And as the Yoters ſent to 
the general Councils from England were but few, ſo neither were the 
Prottors; as may appear from this, that Pope Innocent, out of his mo- 
deration, if we may believe it, and to avoid much expence, as he ſaith, 
did order that the number of Proctors in ſuch caſes ſhould be few. But 
in truth, the times then were no times for moderation amongſt Popes 
and their Officers, and therefore it was another thing that pinched; for 
multitude of Proctort, if their number had not been moderated, might 
perhaps, if not prevail, yet ſo blemiſh the contrary party, that what the 
Pope ſhould get, muſt coſt him loſs of ſpirits, if not blood. And al- 
though the Biſhops being faſt Friends to the Pope, by virtue of their 
Oath, did prevail in power, and the Pope had the controul of the Coun- 
cil: yet the exceeding number of the Prectors, on the contrary, might 
render their concluſions ſomewhat queſtionable in point of honeſty, as 
being made againſt the minds of the greater number of perſons preſent, 


more ſurety-ſake, the Popes enlarged the number of Voters; for whereas 
it ſeemeth to be an ancient rule, that only four Biſhops ſhould go out of 
England to the general Council, in after-ages not one Biſhop could be 
ſpared, unleſs in caſes of great and emergent conſequence (as may ap- 
pear by the Pope's Letter to Henry the Third) and the caſe required it: 
for the oppteſſions of the Pope began to ring ſo loud, as the holy Chair 
began to ſhake, Neither did Kings confine themſelves to any certain 
number of Profors, notwithſtanding the Pope's moderation; but as the 


compoſing and quieting that great Schiſin in the Popedom, Henry the 
Fourth ſent ſolemn Embaſſadors, and with them nigh eighty in all. 
But unto the Council at Bail, Henry the Sixth ſent not above twelve or 
thirteen, as Mr. Se/den more particularly relateth. And unto the Coun- 
cil at Lyons, formerly mentioned, the Parliament ſent but fix or ſeven, 
to remonſtrate their complaints of the extortions of the Court at Rome, 
their Legates and Emiſſaries. The ſum of all will be, that the Acts of 
general Councils were but Counſels, which being offered to the ſenſe of 
the Parliament of England, might grow up to the degree of Laws, it 
the Parliament liked them. 

Nevertheleſs, National Synods in England undertook the quarrel of 
general Councils: for Archbiſhop Peckham, in a Synod, 1280. enjoined 


cur ſe, 
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curſe, without conſultation firſt had with the Parliament; or before he 
knew whether they would be right or wrong. And before him Boniface 
made Conſtitutions in oppoſition to the cuſtoms of the Kingdom; ſo as 
the matter was now come to a kind of conteſt, whether Synods or Par- 
liaments ſhould hold ſupremacy in doubtful cafes concerning the limits 
of the Eccleſiaſtical and Temporal power. For henceforth Kings muſt 
bid adieu to the Synods, and fit no more amongſt them; and Synods now 
think themſelves free to conſult and determine what they pleaſe, with- 
out ſpeaking under correction; nor was there other remedy left to Kings 
but threats, by Writs directed to the Biſhops, firmiter inbibendo quod, Ro:. Parliar 
cut Baronias quas de Rege tenent diligunt, nullo modo prefumant concilium l warn 
tenere de aliquibus que ad coronam Regis attinent, vel que ad Perſonam © 
Regis, vel ſtatum ſuum, vel ſtatum concilii ſui contingunt, quad ſi fecerint, 
Rex inde 1 capiet ad Baronias ſuas. 

And this prevailed ſo effectually, that the Biſhops durſt not adventure 
too far, leſt they ſhould go beyond their guard; and therefore they come 
and aſk leave of the Parliament in caſes that trenched upon the Law of 
the Kingdom; as they did in the caſe of Baſtardy, wherein they would Stat. Merton. 
have had their conſent, That Children born before Marriage might be P. 9. 
made legitimate by the Marriage ſubſequent. And yet they could not pre- 
vail; for they were anſwered, Nolumus leges Anglia mutari, notwith- 
ſtanding that the Canon Law and the Laws of the Normans ſided with 
them. And fo they obtained not their deſire, although they till re- 
tained the Tryal of general Baſtardy unto themſelves. 

Nevertheleſs the times were ſuch, as Kings being too weakly aſſiſted 
by the people, and the Clergy ſtrongly ſeconded by the Pope, they took 
advantage of thoſe times of diſtraction, ſo as to hold themſelves no far- 
ther obliged to the King, than the Pope and their own covetouſneſs would 
allow them: and to make all ſure, they had ſettled it ſo far as they were 
able, by a Conſtitution lat the Clergy were not bound to aid the King, 
Papa inconſulto: and they put it in practice in a Synod under Archbi- Antiq. Brit. 
ſhop Winchelfe, Anno 1295, in the time of Edward the Firſt; and al- 
though the King prevailed in the concluſion at that time, yet from the 
times of Henry the Third, the Clergy for future times granted their aids 
to the King by themſelves, and apart from the reſt of the body of the 
Kingdom, and held themſelves not bound by any aid granted by the 
Parliament; albeit that their own aids granted in their Synods were not 
obligatory unto the body of the Clergy in this Kingdom, unleſs firſt al- 
lowed and confirmed by the Parliament. And thus is England become 
like a two-bodied monſter, ſupported with one pair of Legs, 
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Condition of the Freemen of England, 


C H A P. LXVII. 


Of the condition of the Freemen of England, of the Grand 
Charter, and other Statutes, during the Reigns of tbeſe 
Kings. 


Hattered aſunder by broils of Civil Wars, the Freemen having lid 
alide that regard of the ancient mutual covenant, and bond of De- 
cenners, are now become weak, and almoſt enthralled to the luſt of Kings, 
Lords, Pope, and the Engliſb Clergy: and therefore it is no wonder if 
Taxes and Tributes were many and new, although moſt of them deſerved 
not to march under any banner but the colours of oppreſſion; nor did any 
thing ſave them from the worſt Tenure of all, but the ſeveral intereſt; 


of thoſe ſuperiour powers which oftentimes did juſtle with one another, 
and thereby gave the Commons liberty to take breath; ſo as though for 


the preſent they loſt ground, and hunted upon a cool ſcent, yet they (till 
retained the prey within their view. Sometimes they were caſt far be- 
hind, other times they recovered themſelves: a Truce is cried, and Laws 
are made to moderate all, and determine the bounds of every one; and 
thus comes the Grand Charter upon the publick Theatre. The Hiſto- 
rian faith, it was the ſame with that of King Jobn's framing; and yet 
by „ them together, we find them diſagreeing both in words 
and ſenſe; and therefore ſhall ſum the ſame up as ſhortly as I can, ob- 


ſerving the difference of the two Charters as I paſs along. The Firſt 
Chapter concerned the Church, of which ſufficient hath been ſpoken. 


cap. 2. 


cap. 3. 


cap. 4. 
Vide Stat. de 
Wardis, 28E. 1. 


Glanv. lib. 6. 
c. 1, & 4. 


Stat. Marlb. 
F. 6, & 7. 


The Freemen ſhall enjoy theſe Liberties to them and their 
H eirs for ever. 


The Heir in Knight-ſervice ſhall pay the ancient relief. 


That Reliefs were ſettled by the Saxons, hath been already ſhewed, 
and alſo that they were continued and confirmed by Henry the Firſt: 
only in thoſe times they were paid in Horſes, Arms, Cc. but in after- 
times all was turned into money, which was more beneficial for all. 


Lords fhall have their Wards Bodies and Lands after lo- 
mage received until the full age, though the Ward be formerly 
Knighted. 6 


The Law of Wardſhip may ſeem more anciently ſeated in this King- 
dom than the Normans times; for if the Statutes of Scotland bear any 
credit, that Law was in Scotland before thoſe times. The Lords were 
not to have the Yard/hip before they were poſſeſſed of the Tenure, becauſe 
it was theirs as a fruit of the Tenure, according to the Saxon Law con- 
cerning diſtreſs, that it could not be in the power of the Lord to diſtrain 

by fraudulent conveyance the 


till he was poſſeſſed of the ſervice. And ij 
Writ of Ward did lie againſt 


Heir did hold the Lord out of poſſeſſion, 


him; and if he did not appear, the Lord might ſeize the Lands, unleſs in 
caſe of Wardſhip, per cauſe de guard. 
And in caſe the Lord would hold the Wardſbip longer than the full 


age of the Heir, an Aſſize did lie againſt the Lord; for the Heir could not 
I enter 
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enter without Livery, But if the Heir were of full age at the time of Stat. Marlb. 
the Anceſtor's death, the Lord could not enter the Lands; and yet he 8 
ſhould have a Relzef, and the primer ſeiſin. e. 3 
And if the Heir entred the Lands before Homage done, he gained no 
Free- bod, though he were Knighted before, as this Law provideth. For 
it may ſeem that theſe times of Civil War, brought forth a trick of Knight- Prerog. Reg. 
ing betimes, as an honourable encouragement for young ſparks to enter © '3 
the field before they were compleat men of diſcretion to know whether 
the cauſe of War was good or evil. And yet reaſon might induce a con- 
ceit, that he that was thought meet to do Kuigbt-ſervice in his own per- 
ſon, might expect the maintenance fit for the ability of the perſon, and 
honour of the ſervice. 


Grantees or their Aſſigns, or Committees of Wardſhips, ſhall 
preſerve the Land, &c. from Waſte, and the Tenants from 
extortion. 

They ſhall yield up the ſame flocked, if they receive them cap. 6. 
rocked. © 


The firſt of theſe is the Law of common reaſon; for it is contrary to 
Guardianſhip, to deſtroy that which by their office they ought to pre- 
ſerve, As touching the words of the Law, the Grantees are omitted in 
the Charter of King John; and alſo their Afignees, albeit that doubtleſs 
they were within the intent and meaning of the Law. The matter de- 
clares plainly not only the oppreſſion of Lords upon their Wards, but 
alſo the corruption even of the Law itſelf, that at the firſt aimed at the 
good of the Publick, and honour of Knight-ſervice, but now was dege- 
nerated into the baſe deſire of profit, by making market of the Wards 
Eſtates and Marriages, that brought in ſtrip and waſte of Eſtates, and 
niggardly neglect of the education and training up of the perſons of the 
Wards, and an imbaſing of the generation of mankind, and ſpoil of times. 
Nor did theſe times ever eſpy, or provide againſt the worſt of theſe, but 
only endeavoured to fave the eſtate by puniſhing the waſters in damages 
by this Law, and by forfeiture of the Ward/hip by a Law made in the stat. Gloc. c.;. 
time of Edward the Firſt; and this as well for Waſte done during the 
time of the cuſtody, as in the life-time of his Anceſtors, by another Law 
in Edward the Firſt's time. And becauſe the Eſcheators and their Under- Stat. de vaſto. 
Officers uſed to ſerve themſelves out of the Eſtates of Minors, before they E. 1. 
certified to the King his right; and thoſe were not within the Law of 
Magna Charta, or at leaſt not ſo reputed: It was therefore afterwards Artic. Sup. 
provided, that theſe alſo ſhould render damages in a Writ of waſte to be drt. c. 18. 
brought againſt them. 


The Marriage of Wards ſhall be without diſparagement. ag. 5. 


It was an ancient Law among the Germans, and the Saxons brought it Tacitus mor. 
hither, and as a Law ſettled it, that Marriage muſt be among jt equals; but Germ. 
this the Danes and Normans lighted, and yet it continued, and was re- 
vived. Now as the Lord had the tuition of the Ward inſtead of the An- 
ceſtor, ſo had he the care of the Marriage in ſuch manner as the Anceſtor 
might have had if he had lived. For in caſe the Vard were ſtolen and 
married, the Delinquent ſuffered fine and impriſonment, Or if the Ward 
VS-A married 
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Stat. Merton. 
cap. 6. 


cap. 7. 
TV. 8. & 22, 


Weſt. 2. c. 16. 


cap. 8. 
Vide Stat. 
Merton, cap. 1 


Mag. Charta. 


cap. . 
— lib. 7. 
cap. 12. 


cap. 10. 
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married without the Lord's conſent, he ſhall have the double value, and 
hold the Land over till ſatisfaction. But in caſe the Lord marrieth the 
Ward within fourteen years of age to its diſparagement, he ſhall loſe his 
Wardſhip thereby. And if the Ward refuſeth to accept of a marriage 
tendred by the Lord before her age of ſixteen years, the Lord ſhall hold 
the Lands till he have received the full value; and in caſe where one Te- 
nant holdeth of divers Lords, the Lords by priority ſhall have the mar- 
riage. Theſe Laws were in uſe during the Reigns of thoſe Kings, al- 
though it cannot be-certainly concluded hereby, that the Wife's portion 
properly belonged to the Lord, as for his own benefit; partly becauſe the 
Female-Wards ſhould have no advancement, if it belonged to the Lords; 
and partly becauſe this forfeiture was given to the Lords in nature of a 
penalty, as appeareth by the frame of the Statute of Merton. 


Widows ſhall have their Dower, J nberitance, their Inberi- 
tance which they have jointly with their Husbands, their Mar- 


riage freely, and their Quarentine. 


With due regard of the opinion of others, I ſhall propound my own. 
It ſeemeth to me that the King is within this Law, as well as within the 
former Laws of the Normans, and thoſe of Henry the ſecond, that are of 
this kind; and as he is within the compaſs of every Law of this Charter; 
and that it is called the Grand Charter, as moſt immediately coming from 
the King to the people, and not from the Lords. Nor is there any ground 
that the Law ſhould intend to give liberty to Widows of Yards belong- 
ing to inferior Lords to marry whom they will, and that only the King's 
Widows ſhall be bound. Nor did this ſuit with the conteſt between the 
Barons and the King, that their #/idows ſhould be bound unto the King, 
and the Midrus of their Tenants diſcharged from their tuition; and there- 
fore I conceive, by the word maritagium is not meant liberty of Mar- 
riage, but her Marriage portion, or rationabilis pars, according to the 
foregoing Laws of Henry the Firſt, and Henry the Second, and the Saxon 
Cuſtoms. But as touching the liberty of Marriage, it is defined and 
expreſſed, that the Widows ſhall not be compelled to marry; neverthelcls 
if they ſhall marry, they muſt marry with the Lord's liking; otherwiſe 
he might have an enemy to be his Tenant, that might inſtead of homage 
and ſervice, prove Traitor, and be his ruin. Laſtly, touching the Vi- 
dots dwelling, the Law thought it unreaſonable that ſhe ſhould imme- 
diately after the death of her Huſband be expoſed to be harbourleſs, and 
therefore ordained that ſhe might continue in her Huſband's houſe Forty 
days, if it were not a Caſtle; and then ſhe was to have another dwelling 
aſſigned to her, becauſe by common intendment ſhe is not ſuppoſed to 
be a perſon meet to defend a Caſtle: and this was called her Quarentine; 
which I meet not with amongſt the Saxon Laws, and therefore ſuppoſe 
it to be of Norman original. Ai | 


No Man's Land ſball be ſeized for Debt to the King ſo long 
as the Perſonal Eſtate will ſatisfy. Mor ſhall his pledge be 
troubled, fo long as the Principal is ſufficient ; unleſs he refuſe 
zo ſatisfy, and then the pledge ſhall recover in value. 

The firſt part hereof, was the iſſue of the Law concerning elkgit, for- 


merly obſerved in the Saxon times; for the regard of Law principally 
3 ; EX- 


during the Reigns of Hen. III. Edw. L and Edw.II. 16t 


extended unto the perſon, next unto the Free-hold, and laſtly unto the 
goods, The latter part of this Law was the Law of Pledges or Decenners 
in the ſame times; unto which the Reader may reſort for further light 
herein, | 


The City of London, and other Cities, Boroughs, and Towns, p. 11. 
and the Cinque-ports, and other Ports, ſhall enjoy their ancient 


Liberties. 


The whole Kingdom, and the Members thereof herein expreſſed, had 
all their Liberties ſaved from the dint of Conqueſt by the Law of William Ma Car. 
the firſt; upon which, although ſome of the ſucceeding Kings did in- 3 
vade, yet none of them made any abſolute diſſeiſin, although diſturbance * Spicil. 
in ſome particulars. But King Jobn did not only confirm them by his m 
grand Charters, but by particular Charters to each Corporation, with 
tome enlargements; and in his grand Charter inſerted one clauſe which 
in the grand Charter of Henry the third appeareth not, which thus en- 
wetb: Et ad habendum commune concilium Regni de auxiliis aſſidendis, 
aliter quam in tribus caſibus prædictis; which if the barbariſm of the 
Latin miſlead me not, is thus in Engh/h: And to have right of Common- 
Council, or to be of the Common- Council of the Kingdom, for the aſſeſſing of 
aids, other than in three caſes + aforeſaid, viz. for redemption of their cap- 
tive King, for Knighting of the King's Son, and for bis Daughter's Mar- 
riage: becauſe theſe three might be due by the Common-Law; the two 
latter by cuſtom, the former by common right; although mentioned 
from the late diſaſter of King Richard, which King Jobn might with 
| ſhame enough remember, and expect the fame meaſure from the cenſure 
of an unquiet conſcience, I ſhall not enter into debate concerning the 
omiſſion hereof in the later Charters; poſſibly it — ſeem a tautology. 
Nor concerning the reſtriction, as if it did imply that the Burgeſſes ha 
Vote only in caſes of general aſſeſſments, but ſhall leave it to the conſide- 
ration of the Reader, 1 


Mo Diſtreſs ſhall be taken for greater ſervice or other mat. cap. 12. 


ter than is due. 


 Diftreſſes are in nature, no other than a ſummons in act, or the bring- 

ing of a man to anſwer by ſeizure of part of his Goods; and it was uſed 

by the Saxons, as hath been ſhewed: and becauſe the rich men under 

colour of ſeeking their right, many times ſought for wrong, and though 

they could not prevail in the iſſue, yet prevailed fo far, that the Defen- 

dant could not eſcape without charge and hinderance; therefore the Law 

provided a Writ of remedy againſt unjuſt vexation, which Glanvil re- Gun. tib.r2, 
membreth us of: and yet becauſe that remedy alſo carried with it mat- cap. . 
ter of charge and diſturbance to the Plaintiff, and ſo the remedy might * 
be worſe than the diſeaſe; therefore the Law defined diſtreſſes by circum- 

ſtances of perſon, matter, time, and place, under penalties-of fine and - _ 
amercement, beſides the recompence to the party; firſt, it muſt not be stat. Marlb. 


taken, but by leave from the King's Court, unleſs in caſe of _— Glanvil. lib 9. 
cap. 1. & 8. 


* Ard that they may have (Repreſentatives) in the Common - Council of the Kingdom, for af- 
{: fling (granting) of Aids, &c. — 173. 
I conceive the Aids in thoſe three Caſes were due by the Common Law of both Britons, No- 


mans, Saxons, &c. and ſo did rot fall within the ordinary Rule of new Aids, which ſeem intended 
by the words /afre. 
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by common right, and upon complaint made by the Plaintiff, The King 
Gloſl, 215, ſent out a Summons in this manner: Henricus Rex Ang. Hominibus Abbatis 
de Ramſey, ſalutem. Precipio quod cito & r reddatis Abbati Domino 
veſtro quicquidei debetis in cenſu, & firma, & debitis, & placitis; quod ſi no- 
lueritis, ipſe vos inde conſtringat per pecuniam veſtram. And in all caſes of 
matters due by common rigbt, the diſtreſs never was done in an arbitrar 


— W way, but by Judicial Act in the Lord's Court. Secondly, no d:/treſs for 
Stat. Marlb. ſuit ſhall be made out of the Fee, nor againſt any perſon but ſuch as are of 


r that Fee, Nor ſhall any diſtreſi be made in the King's High-way or open 
ſtreet, but by the King's Officer, and ſpecial Writ; becauſe di/treſs is 

incident to ſervice, and that is due as from the Fee: and therefore b 
common right the ſame muſt be recovered from the Fee, and ſuch as owe ſer. 
vice in the fame; but the High-way or open ſtreet are more properly a 
Franchiſe belonging to the King, although the Soil haply may be the Lords, 
8 And therefore it was an old Law, that they ſhould be under the King's 
| ſafeguard, Sit pax publica per communes vias; and no violence muſt be 
there tolerated but by the King's ſpecial Writ, which preſuppoſeth the eſpe- 
cial notice taken by the King of the nature of the occaſion. A modera- 
tion alſo muſt be obſerved in the taking of the die, for it mult not be 
Marlb. c. 21. exceſſive; and alſo in keeping thereof: for if the owner will, he may re- 
Glanvil. lib. 12. 1 ſame according to the ancient courſe; and the Sheriff muſt grant 
replevy if it be demanded, although formerly no replevy was without 
ſpecial Writ; and yet that alſo not always readily obeyed: for the times 
were ſuch, as the Lords were bold with the King's Courts and Miniſters, 
Mag. Chart. and refuſed the order of the Law. Now in ſuch caſes wherein the mat- 
ter concerned contempt of the King's Authority, a Fine was ſet upon the 
Offender; but in caſe it concerned only a Tort done to the party, he was 
amerced: the one is called Redemption, becauſe the penalty otherwiſe 
Miror. cap. 5. muſt lie upon the perſon, if it be not redeemed by pecuniary Fine; the other 
Sect. 3. is called Amercement, which is originally a ſatisfaction unto the party 
wronged, by recompence out of the perſonal Eſtate of the Delinquent. 
Diſtric. Scac. Thirdly, as touching the matter of the diſtreſi, it muſt not be of Plough- 
— Mag. beaſts or Sheep, unleſs in caſe of damage feſant, if other diſtreſs may be had; 
cap. '* for the Law had a care of ſuch Cattel as were moſt of publick concern- | 
ment, and which was the main ſtock of ſubſiſtence; ſo far as Juſtice would 
allow. And therefore the unjuſt taking of any man's Cattel by any per- 
Weſt. 1. c. 16. ſon whatſoever, is liable to the ſame penalties that unjuſt es are, 
Fourthly, concerning the uſing of the dz/tre/s, it muſt not be fold, no 
Marlb. cap. 4-not in the King's caſe, till fifteen days be paſt, after it is taken; nor mult 
Diſtric. Scac. it be carried out of the County, but it muſt be ſo impounded as the 
Artic. ſup. Owner may come to feed it; and it muſt be diſcharged if the owner give 
Cart. cap. 12. ſecurity of ſatisfaction before the return of the Writ. Fifthly, the intent 
of the diſtreſſes muſt be that which is juſt, and therefore not for other 
Marlb. cap. 9. ſuit than by the Feoffment is due, or elſe by Preſcription; and incaſe many 
are jointly ſeized, the ſuit ſhall be by one, and the reſt ſhall contribute. 
cap. 22. Nor muſt any man be compelled to ſhew his Title to his Land by diſtreſs. 


the ti The Common-pleas ſhall be holden in one certain place. 
The Office of Judge of the Common-pleas, was, in my opinion, diſtin 
and ſeveral from that of the Crown-pleas; nor though one and the ſame 
man might execute both Authorities, doth it therefore follow that it 
was by one and the fame power; as if being Judge, he had thereby power 


in all matters of the Common-pleas, and alſo of the Crown. For though 
| 11 
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it be true that Bracton faith, The King hath one proper Court wherein Capitales Juſt. 
are the Chief Judges, which both by his own Teſtimony, and Briton's _ 

alſo, did hear and determine Cauſes of all forts; yet is it true alſo, that 

t was by Appeal, or Writ of Error, as in caſe of falſe Judgment; and 

that the King had plures curias, which doubtleſs had their proper work. Marlb. cap. 20. 
And in the time of Henry the ſecond, it is clear that fix were eſpecially 

aſſigned for the Common-pleas throughout the whole Realm; and yet by 

another eſpecial Commiſſion, or Letters-Patents, the ſame men might 

alſo have power to determine matters of the Crown, as at this day, in 

their ſeveral Circuits, This Law therefore doth not, as I conceive, work 

any alteration, but only in this, that whereas formerly the Judges of Com- 

mon-pleas attended on the King's Court continually, as all other Judges 

did; and whither the King removed, they did the like, which was a great 
uncertainty and grievance unto the Commons; henceforth they are fixed 

to a certain place. 


Aſiæe of Novel Diſſeiſin and Mortdanceſter ſhall be deter- cap. 14. 
mined in the proper County only, and by the Fuſtices itinerant 
ſent by the King or his Chief. Juſtices. 


The Law was fo declared in Henry the ſecond's time, and was queſ- 

tionleſs put in practice, ſo far forth as with convenience to the Judges 

might be; but now the convenience of the people is preferred, and they 

muſt not be brought up to the King's Court, but the Juſtices muſt come 

down to them. And yet in caſe of difficulty, the Bench, where the 
Common-pleas are holden, muſt determine the matter; and where the 

time in the Ter in one County is too ſcant, the Remanets ſhall be ad- 

journed over to be tried elſewhere in that Circuit: which ſheweth that 

the Judges itinerant had their time proportioned out to every County. yegm, e.;1; 
Theſe Tryals alſo were fo favoured, as in the then holy times of Advent, 

and Septuageſima or Lent, they might be tried; which although it was 

gained by Prayer made by the King to the Biſhops, as the words of that 

Law are concluded, yet it ſhews that the Parliament had ſo much light 

as to hold the time not inherently holy, but merely ſequeſtred by the Will 

of the Clergy. The Plaintiffs alſo in Mortdanceſter may be divers, if there stat. Gloe. c.6. 
be divers Heirs of one Anceſtor by one Title. And if there be Joint- 

Tenants, and the Writ be againſt but one, and the fame pleaded, the Writ Conjund. feo- 
ſhall abate; but if joint-Tenancy be pleaded, and the Plea be falſe, the fat. An. 34 E1. 
Defendant ſhall be fined and impriſoned. And if in the Action the Ver- 

dict be for the Plaintiff, he ſhall recover Damages. 


Darrein preſentment ſhall be taken only in the common Bank, =? is. 


Tryals in the common Bank, or other Courts at We/tminſter, have ever 
had an honourable eſteem above thoſe in the County by Ni prius, al- 
though all be equally available. This might be one cauſe why the Titles 
of Churches were ſtill retained at the common Bank, whenas all other rode 
Circuit; for that Churches affairs in thoſe times were of high regard. 
Speed of Tryal alſo was not little regarded herein; for Juſtices by Ni 
prius properly were but for enquiry, till the Statute at Weſtm. the ſecond 
made them of Oyer and Terminer in the caſes of Quare Impedit, and Dar- eg. 2. c 
rem preſentment, and gave them power to give Judgment. And thus the 
Commons gained ſtill in point of conveniency, 


30. 


Freemen 
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cap. 17. & 19. 
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Cap. 16. 


Condition of the Freemen of England, 

Freemen ſhall be amerced according td the degree of the fa lt, 
ſaving to them their Freehold, and to Merchants their main 
Stock, and 10 Villains their Waynage; and Clerg ymen ſhall 

be amerced according to their Lay-fee. Barons ſhall be a- 
merced by their Peers, others by the Vicinage. 

In this, regard 1s to be had firſt of the perſons that are to be amerced, 
then of the parties by whom, and laſtly, of the nature and quantity of 
Amercements. The perſons amerced are ranked into four Claſſes; Barons, 
Clergy, Freemen, and Villains. But in regard of the parties by whom 
they are to be amerced, they are but two; Barons, ard Freemen; for the 
Chrgy, Villains, and Freemen, are to be amerced by the Freemen of the 


Neighbourhood. In what Courts theſe Amercements ſhall be, the Stat, 
Marlb. cap. 19. Marlbr. tells us, not before the Eſcbeator, nor other that make enquiry 


by Commiſſion or Writ, nor before the Juſtices of Aſſize, or Oyer and 


Terminer, but only before the Chief Juſtices, or Juſtices itinerant. The 
Weſtm. 1. c. 6. Statute of Meſiminſter adds a fifth Claſſis of Cities and Towns, by expreſs 
words; which ſeems not fo neceſſary, unleſs in pillaging and oppretiing 
Miror. cap.z. times: for they were taken to be within the Statute of Magna Charta, 
ec. 4- though not therein named, The rule of the quantity of Amercements is 
now ſet down in general, and left to the diſcretion of the Peers or Vici- 
nage, which formerly by the Saxons were ſpecially ſet down in the Law. 
The rule in general is with a ne plus ultra, viz. not further or more than 
that the party amerced may ſpare, and yet hold on in the maintenance of his 
courſe, according to his degree. And it mult be alſo according to the quan- 
tity of the offence; for the greateſt Amercements muſt not be ranked with 
.the leaſt offences: ſo as in every degree the main ſuſtenance of the party 
is faved; yea, the Villains (however mean they be) they muſt have their 
maintenance. And this ſheweth that Villains had a maintenance [and 
property], which was under the protection of the Law, and not under 
the gripe of their Lords to all intents, unleſs they were the King's Vil- 
lains, who it ſeemeth were meerly under the King's mercy, as being both 
their Lord and King, againſt whom they could hold nothing as properly 
their own. And therefore in all other caſes, even then the Villains were 
born under a kind of liberty, as in the Saxons time formerly hath been 
declared; which the Law protected againſt their own Lords. 


NMo man fhall be compelled to make, repair, or maintain 
any Bridges, Banks, or Cauſways, other or otherwiſe, than 
they were wont to be made, repaired, or maintained in the 


time of Henry the ſecond. 


The limitation to the times of Henry the ſecond, ſheweth that his Juſ- 
tice was ſuch as maintained the common rights of men; but in the times 
. «. of Richard the firſt, and more eſpecially of King John, thoſe Rivers, 
Miror. cap.z. ee pe * S 

ſect. 2. Waters, and Fiſhings formerly uſed in common, were encroach'd upon, 
encloſed, and appropriated to particular men's uſes; which occaſioned 
many Bridges, Banks, and Cauſways to be made and repaired, to the 

great charge of private men: all which are diſcharged by this Law. 


Mo Sheriff, Conſtable, Coroner, or other Bayliff, ſhall hold 
any Pleas of the Crown. 


cap. 19. 


Eſchea- 


* . * 
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Eſcheators are allo expreſſed in the old books of Magna Charta, and the ag. Char. 
Abridgements, however it ſeemeth that it is within the intent of the 
Law, which was made to avoid the extraordinary oppreſſion that theſe 
Officers exerciſed upon the people. For Eſcbeators, under colour of in- 
quiry of Eſtates of men, would inquire of matters concerning the lives of 
men; and Sheriffs that had power of Tryals in caſes of Theft, as hath _ 4 
been already ſhewn, abuſed the ſame for their own benefit, becauſe in cap. 2. 
ſuch caſes they had the forfeitures. This Law therefore takes away ſuch 
occaſions, viz. from the Sheriffs and Coroners, and Bailiffs or Juſtices 
(other than by expreſs commiſſion thereto aſſigned) all power to hold 
Eis of the Crown by tryal, leaving unto them nevertheleſs, power of 


enquiry, of which anciently they had the right. 


iT Tf the King's Tenant dieth ſuppoſed in arrear, an Inventory ay. 2 
foall be made of his Stock by honeft men, but it ſhall not be remo- 
ved till Accounts be cleared; and the overplus ſhall go to the Ex- 
ecutors, ſaving to the Wife and Children their reaſonable part. 


The firſt clauſe hereof was a Law in Henry the firſt's time, and a cuſto- 

mary Law in Henry the ſecond's time, being a remedy againſt an old Nor- Glanvil.lib.7. 
man Riot of the Lord's ſeizure of the whole perſonal Eſtate of the party 3" 
deceaſed, under colour of a Law, 'The ſecond part concerning the over- 

plus, hath this additional ſubjoined in the Charter of King Fobn : If any 

Free-man die inteſtate, his Chattels ſhall be divided by his Parents and his 

Friends in the preſence of the Church, ſaving to every one ther proper debts. 

And thus fince the Conqueſt, the Church-men encroached by degrees un- 

to a great power in matters Teftamentary ; I ſay by degrees: for as yet by 

this Law it appeareth, that they were but Overſeers or Eye- witneſſes; for 

as to right of ordering or diſpoſing they had none, as may appear in that 

caſe of a Baſtard dying without Iſſue and inteſtate, the Lord ſhall haveGlanvil. lib.z. 
his perſonal Eſtate : And in all caſes the Executor had then nothing but. . 
bare Aſets, and the overplus was aſſigned between the Wife and Children, 

according to their reaſonable part. Or if the party died intetate, the next 

friends did adminiſter, paying theDebts, and making Dividend of the over- 

plus into the reaſonable parts; according to the ancient Saxon cuſtom ſtill 

continued. Nor doth the teſtimony cited out of Bracton, prove any other Cole Infiir. 2. 
than that the Anceſtor hath free power to order his Eſtate as he pleaſeth, * 

and that the Children ſhall have no more than is left unto them by their 

Anceſtor, either in his Will, or in caſe of dying inteſlate, by the Cuſtom 

or Law, which is, and ever was the rationabilis pars. 


Mo purveyance for any Caſtle out of the ſame Town whereeag, 2. 
the Caſtle is, but preſent ſatisſaction muſt be made: and if in 
the ſame Town, ſatisfaction muſt be made within forty days. 


Purveyance was ancient proviſion for the neceſſities of the publick, 
and fo far was commendable, ſeeing it is not the common caſe of all 
men to regard the publick above their own private intereſt ; therefore 
the publick muſt provide for it ſelf, by their means in whom the publick 
is moſt concerned. And this was in thoſe elder times, but in two caſes, 
12. of Kings and Caſtles ; in the one of which the publick Government 
1s principally concerned, in the other the publick defence, For it may 
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Mag. Chart. 


Well. 1. e. 7. 


Artic. ſuper 
cart. Cap. Is 


Weſt.1. c.32. 


Artic.ſoper 
cart. cap. 2. 


cap. 22, 


Condition of the Freemen of England, 


be well conjectured, that Caſtles were either firſt made in places commo- 
dious for habitation, and great Towns gathered to them for their better 
ſafety; or that the Towns were firſt gathered in places of commodious 


* habitation, and then Caſtles were made for their better defence. Or if 


they were impoſed upon them by the Victor to keep them in awe, they 
were nevertheleſs by continuance together become tractable, and conſpired 
for the mutual defence of each other. But as touching ſuch Cittadels or 
Caftles that were ſet in ſolitary places, they may ſeem rather firſt intended 


for the particular defence of ſome particular Man and his Family and 
neighbouring Tenants ; and therefore in the purveyance for Caſtles, it 


ſeems the proper Town wherein it is, is principally liable to that duty, be- 
cauſe their ſafety is more principally intereſted : and therefore Priges 
there taken, may be paid at a day to come; but in all other places im- 
mediately. Nevertheleſs this laſted not long ; for the Soldiers found out a 
trick of favouring their own Quarters, and preſerving them in heart a- 
gainſt a back Winter, knowing that at ſuch times it is better to ſeck for 
proviſion nigh, than to be compelled to ſeek far off, But this Stratagem 
was cut off by the next King, who inhibited all manner of purveyance 
in any other Town, than in the ſame Town wherein the Calle is ſcated. 
This — <p that was but temporary and occaſional: That which 
was more laſting and burthenſome upon the Subjects, was purveyance for 
the King; which nevertheleſs cannot be avoided, by reaſon of the great- 
neſs of his Retinue, eſpecially in thoſe days; and if they ſhould have 
their reſort to the Market, the ſame could not be free to the people, for 
that the firſt ſervice muſt be for the King's Houſhold, and ſo what ſcraps 
will be left for the Commons, no man can tell. It was therefore neceſſary 
for the King's Family, to be maintained by purveyance; and to avoid the 
many inconveniences which might and did ariſe in thoſe ſpoiling times, 
it was ordained, .,1. That it ſhould be Felony for any Purveyor to purvey 
without Warrant, 2. That none but the King's Purveyor muſt purvey for 
the King's houſe, and that he muſt purvey only for the King's houſe ; and to 
purvey no more than is neceſſary ; and to pay for the things they take, And 
becauſe Kings were oftentimes neceſſitated for removal from place to place, 
purveyance of carriage was alſo allowed: And in caſe the Subjects were 
grieved, either by more purveyance than was neceflary, or by non-pay- 
ment for the Commodities ſo taken, or with compoſition for the King's 
debts; for ſuch purveyance the Offenders were liable to fine and impriſor- 
ment. Or if they were grieved by Purveyors without Warrant, the Ot- 
fender was to be proceeded againſt as in cafe of Felony, 


He that ſerveth in Caſtle- guard, is not liable to payment of 
Rent for that ſervice; nor is he compellable to either, ſo long 
as he is in the ſervice in the Army. 


By the ancient cuſtom none but a Knight might be charged with the 
guard of a Caſtle belonging to the King, for the letter of this Law men- 
tioneth only ſuch; and therefore to hold by Caftle-guard, is a Tenure in 
Kinight-fervice. And it ſeemeth that Rent for Caftle-guard originally was 
* with Knight-ſervice, and that it was not annual, but promiſcu- 
ouſly Knights might either perform the ſervice, or pay Rent in lieu there- 
of; and upon occaſion did neither, if the King ſent them into the field. 
And laſtly, that a X7ght might either do the ſervice in his own perſon, 
or by his Efgurre, or another appointed by him thereto, 


- 
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Io Knights, nor Lords, nor Church-mens Carriages, nor das. Chart. 
no man's Wood ſball be taken againſt the Owner's conſent ; 
nor tall any man's Carriages be taken, if he will pay the 


Hire limited by the Law. 23. 


Church-1menwere exempted from charge to the King's Carriages, meerly 


jn favour to the Canon, which exempted the Goods of the Clergy from 


ſuch Lay-ſervice ; nevertheleſs the complaints of the Clergy formerly men- 
tioned, ſhew that this was not duly obſerved. Knights and Lords were diſ- 
charged not only for the maintenance of their Port, but more principally 
becauſe they were publick ſervants for the defence of the Kingdom in 
time of War: and the Kingdom was then equally ſerved by themſelves 
and their equipages, and their carriages, as a neceſſary aſſiſtant thereunto. 


The King ſhall have no more profit of Felons Lands than, 


the year and a day, and the Lord is to have the remainder. 3 


Anciently the Lords had all the Eſtate of Felons, being their Tenants, 
and the King had only a Prerogative to waſte them, as a penalty, or part laſtit. 2. 
thereof ; but atterwards the Lords by agreement yielded unto the King 
the year and a day's profit, to ſave the Lands from ſpoil: and in continu- g lib. 3. 
ance of time the King had both the year and day, and waſte, Fugitivesf "_ * * 
alſo were in the ſame caſe, viz. ſuch as deſerted their Country either in Prerog. Reg. 
time of need, or ſuch as fled from the Tryal of Law in criminal caſes : forꝰ P-. 
in both caſes the Saxons accounted them as common Felons. Nevertheleſs 
the two cuſtoms of Glouceſter and Kent are ſaved out of this Law by the 
Statute ; the firſt whereof ſaves the Land to the Heir from the Lord, and 
the ſecond faves the ſame to the Heirs Males, or for want of ſuch, to the 
Heirs Females; and to the Wife her moiety until ſhe be eſpouſed to another 
man, unleſs ſhe ſhall forfeit the fame by fornication during her Widow-p;erog. Reg. 
hood. And by the fame Law alſo the King had all Eſcheats of the Tenants cp. 14. 
of Archbiſhops, and Biſhops, during the vacancy, as a perquiſite. But 2: E . 
Eſcheats of Land and Tenement in Cities or Burroughs, the King had 
them in jure coronæ, of whomſoever they were holden. | 


All Tears ſhall be deſtroyed, but ſuch as are by the Sea-coaft. ay. 25. 


The Lieutenant of the Tower of London, as it ſeemed, claimed a Lord- 
ſhip in the Thames, and by virtue thereof had all the Years to his own 
uſe, as appeareth by a Charter made to the City of London, recited in the 
ſecond Inſtitutes upon this Law; and this was to thedetriment of the Free- 
men, eſpecially of the City of London, in regard that all Free-men were to 
have right of free paſſage through Rivers, as well as through Highways; 
and purpreſtures in either were equally noxious to the common liberty. 
And therefore that which is ſet down under the example or inſtance of 
the Rivers of Thames and Medway, contained all the Rivers in England; 


albeit that other parts of the Kingdom had not the like preſent regard as 4 
the City of London had. — 


De Writof precipe in capite ſhall not be granted of any Free- ay. 26 
bold,whereby a man may be in danger of lofmg his Court thereby. 
Z 2 It 


Tit. Eſchea. 1 . 


168 Condition of the Freemen of England, 


Meg. Chart. Tt ſeemeth that it was one of the oppreſſions in thoſe times, thatzif a 
Suit were commenced in the inferiour or Lord's Court, concerning a Free. 
hold, a Writ of precipe in capite might be had, upon a Surmiſe that the 
Freehold was holden in capite; which might prove an abſolute deſtruction 
to the inferiour Court, and was the ſpoil of the Demandant's caſe : and 
therefore I think the Charter of King Jobn, inſtead of the word Court, 
hath the word Cauſe. 


cap. 27. There ſhall be but one known Weight and Meaſure, and one 
breadth of Cloaths, throughout the Realm of England. 


This Law of Weights and Meaſures was anciently eſtabliſhed amongſt 

LI. Edgar. c. 5. the Saxons, as formerly hath been ſhewed, and continued in the Normans 
times, and confirmed by Richard the firſt and King John. And as touch- 

ing the meaſure of the breadth of Cloaths, although it might ſeem to abridge 

the liberty of particular perſons, yet becauſe it was prejudicial to the com- 

mon Trade of the Kingdom, it was ſettled in this manner to avoid deceit, 

and to eſtabliſh a known price of Cloaths. And it ſeemeth that Wine 

was ordinarily made in England as well as Ale; otherwiſe the Meaſures of 

Wine could not have been eſtabliſh'd by a Law in England, if they had 

been altogether made in other Countries. | 


cap. 28. Inquiſition of Life and Member ſhall be readily granted 


without Fees. 


This was a Law of latter original, made to take away a Norman op- 
preſſion ; for by the Saxon Law, as hath been already noted, No man a: 
zmpriſoned for Crime (not bailable) beyond the next County-Court or Sheriff's 
Torn : but when thoſe rural Courts began to loſe their power, and the 
King's Courts to devour Tryals of that nature, eſpecially by the means of 
the Juſtices itinerant, which were but rare, and for divers years many 
times intermitted ; during all which time, ſuppoſed Offenders mult lie 
in Priſon ; which was quite contrary to the liberty of the Free-men a- 
mongſt the Saxons : This occaſioned a new device to ſave the common 
liberty by ſpecial Writs ſued out by the party imprifoned or under bail, 
ſuppoſing himſelf circumvented by hatred and malice; and by the fame 
directed to the Sheriff and others, an Inquiſition was taken, and Tryal 
made of the Offence, whether he deſerv'd /o/5 of Life or Member; and 
if it were found for the ſuppoſed Offender, he was bailed till the next 
ö coming of the Juſtices : and for this the Writ was called the Writ of in- 
| quifition of Life or Member; and ſometimes the Writ de odio & atia. But 
| theſe Ingueſts were ſoon become degenerate, and ſubje& to much corrup- 
tion, and therefore as ſoon met with a countercheck from the Law: Or 
Weſt.1. c.11. firſt rather a regulation; for it was ordained, that the Ingueſt ſhould be 
choſen upon Oath ; and that two of the Inqueſt at leaſt ſhould be Knights, and 
Oloceſt. cap.9. thoſe not intereſted in the Cauſe. But yet this could not rectify the mat- 
ter; for it ſeemed ſo impoſſible to do Juſtice and ſhew Mercy this way, 
that the Writ is at ni nparant away, and men left to their lot till the 
coming of Juſtices itinerant. But this could not be endured above ſeven 
Weſt. 2. c. 29. years; for though the King be a brave Souldier, and proſperous, yet 
the people overcome him, and recover their Writs de odio & atia a- 
| gain. 
| Lords 
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Lords ſhall have the Wardſhips of their Tenants Heirs, ay. 2h. 
although they hold alſo of the King in Petit Serjeanty, Socage, 
Burgage, or Fee-farm. | 


Inferiour Lords had the ſame right of Mardſbips with the King for their 
Tenures in Knight-/ervice, although their Tenants did hold alſo of the 
King; unleſs they held of him in Knight-ſervice, which was a ſervice done 
by the Tenant's own perſon, or by the perſon of his Efguire, or other de- 
puty in his ſtead. But as touching ſuch ſervice as was wont to be done 
to him by render, or ſerving him with Arms, or other utenſils; this was 
no Knight-ſervice, though ſuch utenſils concerned War, but was called Glanv. lib 7, 
Petit Serjcanty, as in the Law-books doth appear. Nevertheleſs Henry f. 9 
the Third had uſurped Wardſhips in ſuch caſes alſo, and the ſame amongſt 
others occaſioned the Barons Wars. 


No Judge ſhall compel a Free-man to confeſs matter againſt ay. 3e. 
himſelf upon Oath, without complaint firft made againſt him. | 
Nor ſhall receive any complaint without preſent proof. 


This Law in the Original is ſet down in another kind of phraſe in the 
firſt part thereof, which is obſcure by reaſon thereof : in expreſs words 
it is thus; No Judge ſhall compel any man ad legem manifeſtam; which im- 
plieth, that the matter was otherwiſe obſcure, if the party that was com- 
plained of, or ſuſpected, did not manifeſt the ſame by his own declaring 
of the truth, or matter enquired after ; and therefore they uſed in ſuch 
cafes to put him to Oath, and if he denied the matter, or acquitted him- 
ſelf, the Judge would ſometimes diſcharge him, or otherwiſe put him to 
his Compurgators* ; and this was called lex manifeſta, or lex apparens. 
And it was a trick firſt brought in by the Clergy, and the Temporal 
Judges imitated them therein ; and this became a ſnare and ſore burthen 
to the Subjects. To avoid which, they complain of this new kind of 
Trial; and for remedy of this uſurpation, this Law reviveth and eſta- 
bliſheth the only and old way of Trial: for Glanvil faith, Ob infamiam gag. f. 106 
non ſolet juxta legem terre aliquis per legem apparentem ſe purgare, niſi pri- 
us convictus fuerit vel confeſſus in curia : and therefore no man ought to 
be urged upon ſuch difficulties, unleſs by the expreſs Law of the Land. 
The old way of Trial was, firſt to bring in a Complaint, and Witneſſes 
ready to maintain the ſame ; and therefore both Appeals and Actions then 
uſed to conclude their p/eas with the names of Witneſſes ſubjoined, which 
at this day is implied in thoſe general words, in their concluſions, Et inde 
product ſectam ſuam; that is, he brings his ef or ſuit, or ſuch as do follow Seld. ſuper. 
or affirm his complaint; as another part alſo is implied in thoſe words, Ef hoc lengham 
paratus eft veriſicare. For if the Plaintiffs je or ſuit of Witneſſes did not 
fully prove the matter in fact, the Defendant's Averment was made good by 
his own Oath, and the Oaths of Twelve men, and fo the Trial was concluded. 


Mo Free-man ſhall be impriſoned or diſſeiſed of his Free- ay. x. 
bold or Liberties, outlawed, or baniſhed, or invaded, but by 
the Law of the Land, and Judgement of his Peers. Mor ſhall 
Juſtice be ſold, delayed, or denied. 
This 


This Law of Compurgaters was uſed in many Caſes among the Briton;. See LI. Heeli ſparſim. 


170 
Mag. Charta. 


cap. 32. 


Condition of the Freemen of England, 


This is a comprehenſive Law, and made up of many Saxon Laws; or 
rather an enforcement of all Laws, and a remedy againſt oppreſſion, paſt, 
preſent, and to come. And concerneth firſt the penn, then his Ii veliboad, 
as touching the perſon, his life, and his liberty; his life ſhall be under the 
protection of the Law, and his liberty likewiſe, ſo as he ſhall be ſhut into 
no place by Impriſonment, nor out of any place by Baniſhment ; but 
ſhall have liberty of ingreſs or egreſs. His E/tafe both real and perſona! 
ſhall alſo be under the protection of the Law; and the Law alſo ſhall be 
free, neither denied nor delayed. I think it needleſs to ſhew how this was 
no new Law, but a confirmation of the old, and reparation added thereto, 
being much impaired by ſtormy times; for the ſum of all the foregoing 
diſcourſe tendeth thereto, | 


Merchants ſball have free and ſafe paſſage, and trad: 


without unjuſt Taxes, as by ancient cuſtom they ought. In 


time of War, ſuch as are of the Enemies Countries ſhall le 


ſecured till it appear how the Engliſh Merchants are uſed in 


their Countries. 


That this was an ancient Law, the words thereof ſhew, beſides what 
may be obſerved out of the Laws of Azheldred, and other Saxon Laws. 
So as it appeareth, that not only the Eng/i/h Free-men and Natives had 
their liberties aſſerted by the Law, but alſo Foreigners, if Merchants, had 
the like liberties for their perſons and goods, concerning Trade, and main- 
tenance of the ſame; and were hereby enabled to enjoy their own under 
the protection of the Law, as the Free-men had. And unto this Law the 
Charter of King Jobn added this enſuing : 


Ir ſhall be lawful for every Freeman to paſs freely to and from this King- 
dom, ſaving Fealty to the King, unleſs in time of War ; and then alſo for a 
ſhort ſpace, as may be for the common good, excepting Priſoners, Outlaws, 
and thoſe Country-men that are in enmity, and Merchants, who ſhall be dealt 
with as aforeſaid. | 


And it ſeemeth that this Law of free paſſage out of the Kingdom, was 
not anciently fundamental, but only grounded upon reaſon of State, al- 
though the Free-men have liberty of free paſſage within the Kingdom ac- 
cording to that original Law, Sit pax publica per communes vias ; and for 
that cauſe, as I ſuppoſe, it was wholly omitted in the Charter of Henry 
the Third; as was alſo another Law concerning the Jes, which be- 
cauſe it left an influence behind it, (after the Jeus were extinct in this 
— and which continueth even unto this day, I ſhall inſert it in this 

um: 


After death of the Jew's debtor, no uſury ſhall be paid during the mins- 
rity of the Heir, though the debt ſhall come into the King's hand. And the 
debt ſhall be paid, ſaving to the Wife her Dower and Maintenance for the 
Children, according to the quantity of the Debtor's Land, and ſaving the 
Lord's Service; and in like manner of debts to others. 


The whole dodtrine of Uſury fell under the Title of Fews ; for it ſeem- 


eth it was their Trade, and their proper Trade hitherto, In was firſt 


that 
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that I met with, forbidden at a Legatine Council nigh 300 years before az. Cher. 
the Nor mans times: but by the Confeſſor's Law it was made penal to Chri- S 4 
fians, to the forfeiture of Eſtate, and Baniſhment : and therefore the 

eus and all their ſubſtance were holden to be in nature of the King's Vil- 

ins, as touching their Eſtate z for they could get nothing, but was at 11% 623. 
his mercy. And Kings did ſuffer them to continue this Trade for their =__ lib. 7. 
own benefit; yet they did regulate it as touching Infants, as by mis 
Law of King Jobn, and the Statute at Merton, doth a . But Henry M. Paris. 
the Third did not put it into his Charter, as I think, ſe it was no ſts. 1229. 
liberty of the Subjects, but rather a prejudice thereto ; andtherefore Ed. Stat de Jula 
werd the Firſt wholly took it away by Statute made in is time, gad 18%. 1 


thereby aboliſhed the Jens, 


Tenants and holden of Lands eſcheated to the King, ep. 33 


ſhall bold by the ſame ſervices as formerly. 
In all alienations of Lands, ſufficient ſhall be left for tbe cap. 34 
Lord's diſtreſs. 


Submitting to the judgment of the learned, I conceive that as well in Prerog. Reg: 
the Saxon times as until this Law, any Tenant might alien only part of ®?: 7: 
his Lands, and reſerve the ſervices to the alienor, becauſe he could not 
reſerve ſervice (upon ſuch alienation) unto the Lord Paramount, other 
than was formerly due to him, without the Lord's conſent ; and for the 
fame reaſon could they not alien the whole Tenancy, to bind the Lord 
without his expreſs licence, ſaving the opinion in the book of Aſſizes, be- 
cauſe no Tenant could be enforced upon any Lord, left be might be his Enemy. :0 aſl. pl. iy. 
Nevertheleſs, it ſeemeth that de facto Tenants did uſually alien their 
whole Tenancy ; and although they could not thereby bar the Lord's 
right, yet becauſe the Lord could not in ſuch caſes have the diſtreſs of his 
own Tenant, this Law faved ſo much from alienation as might ſerve for 
ſecurity of the Lord's diſtreſs. But Tenants were not thus ſatisfied ; the 
Lords would not part with their Tenants, although the Tenant's neceſ- 
ſity was never ſo urgent upon them to ſell their Lands; and therefore at 
length they prevailed by the Statute of Quig emptores to have power to 18 3 " 
ſell all, ſaving to the Lords their ſervices formerly due: and thus the * 
Lords were neceſſitated to grant Licences of alienation to ſuch as the Te- 
nants could provide to buy their Lands. Nor was this ſo prejudicial to 
the Lords in thoſe days, when the publick quiet was ſettled, as it would 
have been in former times of War, whenas the Lord's right was main- 
tained more by might, and the aid of his Tenants, than by Law, which 
then was of little power. | 4 
| The 35th Chapter I have formerly mentioned in the Chapter concerns cap. 35. 
ing the Clergy. | 


No Man ſhall be appealed by a Wiman for the death of any. 16 
but ber own Husband. 


The right of Appeal is grounded upon the greateſt intereſt. Now be- 
cauſe the Wite's — — wholly to be fallowed up in her Huſ- 
band, therefore ſhe ſhall have an Appeal of the death of him only ; and 
ſuch alſo was the Law in Glanuil's time. How far this point of intereſt 
ſhall extend to the degrees of Conſanguinity, the Norman Law Ry 


172 Condition of the Freemen of England, 


Meg. Chart. hath ſhewn. And againſt whom Appeals did lie, the Statute at /H. 
Wet. 1, c. 14. minfter tells us, viz. not only againſt the principal, but alſo againſt acceſſs- 
ries; yet not againſt them till the principal be attainted. And becauſe 

Welt. a. e 13. jt was ordinary for men of nought to appeal others in a malicious way, 
it was by another Law eſtabliſhed, that if the party appealed was ac- 

quitted, the appealer ſhould not only render damages, but be impriſon- 

ed for a year, 


+ gt 


cap. 36. The County-Court ſhall be holden at the wonted time. 
The Torn ſhall be holden at the accuſtomed place twice in 
the year, viz. after Eaſter and Michaelmas. 


The View of Frank-pledges ſhall be holden at Michaelmas. 
The Sheriff ſhall not extort, 


The Sheriff's Courts had now loſt ſomewhat of their Juriſdiction, 
though for time and place they are confirmed fatu quo, to the end that 
through uncertainty thereof the ſuiter might not make defaults, and be 
amerced, Yet they loſt much of their reſpect within the compaſs of theſe 

Merton cap.1o, few years by two Laws; the one of which, made at Merton, allowed all 
ſuiters to the rural Courts to appear by Proxy or Attorney, which it 
ſeemeth had power to vote for the Maſters, in all cafes publick and pri- 
vate; and did not only themſelves grow into parties and maintenance 
of Quarrels, and ſo ſpoiled theſe Courts of their common Juſtice, but 
rendred the Free-men ignorant and careleſs of the common good of the 
Country, and given over to their own private intereſt, And though the 

2 corruption of Juſtice was ſoon felt, and againſt it a Law was provided, v1z, 

We?. 1. e. 33. That the Sheriff ſhould not allow of ſuch corrupt Attorneys ; yet this was no 
cure to the Freemen, who were ſtill ſuffered to wax wanton at home, albeit 

Mar!b. cap. 10, that they were diſcharged from doing their ſuit in all other Hundreds but 
that wherein they dwell. The ſecond Law that took away much honour 

Ibid, from theſe Courts, was that Law at Mar/bridge, that diſcharged the Ba- 
ronage of England and the Clergy from their attendance at ſuch ſervice; 
and this alſo opened the door wider to oppreſſion, For where greatnels is, 
it carrieth therewith honour from the meaner ſort, and a kind of awe and 
ſtop unto the minds of ſuch men that otherwiſe would riot without re- 
{traint : and though it might alſo be ſaid, that the preſence of great 
men in ſuch Courts would overſway the meaner, and make ſtrong par- 
ties; yet it muſt alſo be acknowledged, that theſe parties being greater 
are the fewer, and do not ſo generally corrupt all ſorts, as the corruption 
of the meaner ſort do. It is ſaid by the wiſe man, Where the poor oppres 

, the poor, it is like a raging rain that leaves no food. The laſt branch in 
this Law is an inhibition to the Sheriff from extortion; and ſurely there 
was great need, and much more need than ever, now that the Lords 
and Clergy are abſent. It was thought that the great occaſion of the 
Sheriff's oppreſſion was from above; I mean from the King, that raiſed 

Artie, ſuper the values of the Farm of Counties granted to the Sheriffs; for in thole 

cart. cap. 3,14-days Sheriffs gave no accounts, as of later times they have done; and 

An 9 E. 2. therefore the Charter of King Jobn, between the 170 and 18th Chap. 
inſerteth this Clauſe, Omnes Comitat. & Hundred. M apentag. & Trething! 

fint ad antiquas firmas, abſque ullo incremento, exceptis Dominicis Maneriis 
noſtris. But this did not work the work, although it took away occation; 


for the humour was fed from within, and-turned to a fore upon that . 
* 4 5 X þ k at 
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that could never be cured to this day. Nor could the wiſdom of times ag. Char. 
find other help to keep the ſame from growing mortal, but by ſcanting 

the dyct, and taking away that power and juriſdiction which formerly 

it enjoyed. 


The 37th Chapter hath been already noted in the Chapter of the cap. 37. 
Clergy next foregoing. 


Eſcuage ſhall be taxed as was wont in the time of Henry as. ;s. 
the ſecond. 


The Charter of King John hath ſuperadded hereunto this enſuing pro- 
viſion : There ſhall be no Eſcuage ſet in the Kingdom, except for the redeeming 
of the King's perſon, making of his eldeſt Son a Knight, and on marriage of 

's eldeſt Daughter ; and for this there ſhall be only reaſonable aid. And Vide ant, 

in like manner. ſhall the aids of the City of London be jet. And for tbe 5 161. 
aſſeſſing of Eſcuage, we will ſummon the Archbiſhops, Biſhops, Abbots, 
Earls, and greater Barons of the Kingdom, ſpecially byour ſeveral Writs; and 
will cauſe to be ſummoned in general by our Sheriffs and Bailiffs all other our 
Tenants in capite, to be at a certain day after Forty days at the leaſt, and at | 
a certain place; and we will ſet down the cauſe in all our Writs. And the 
matter at the day appointed ſhall proceed according to the counſel of thoſe that 
ſhall be preſent, although all that were ſummoned do not come, And we will 
not allow any man to take aid of his Freemen, unleſs for redemption of his bo- 
dy, and making his eldeſt Son a Knight, and on marriage for his eldeſt 
Laughter ; and this ſhall be a reaſonable aid only, 


Thus far the Charter of King Jobn concerning this point of Tax of 
Aſſeſſment; and if the Hiſtory 1aith true, the Charter of Henry the M. paris. 
Third was one and the fame with that of King Jobn, then either this was 
not left out in Henry the Third's Charter, in that Hiſtorian's time; or if 
it was omitted in the original, it was ſuppoſed to be included in the gene- 
ral words of the Law, as being accuſtomed in times paſt. And then theſe 
particulars will be emergent : Firſt, that the Aid and Eſcuage in Henry 
the Firſt's time, were aſſeſſed by the ſame way with that in this Charter 
of King John; for that all the quarrel between the Lords and King John, vt. paris, 
was concerning the Charter of Henry the firſt, which the Lords {ware to du. 1214, 
maintain, Secondly, that neither Aids nor Eſcuage were granted, or legal- . tk 
ly taken, but by Act of Parliament, although the rate of them was ſettled 34 Fdw. 1. c. 1. 
by common cuitom, according to the quantity of their Fee. Thirdly, that Weft. 1. 6. 36. 
ſome Parliaments in thoſe times, as concerning ſuch matters, conſiſted on- 
ly of ſuch men as were concerned by way of ſuch charge, by reaſon of 
their Tenancy : for E/euage only concerned the Tenants by Knight-ſervice, 
and therefore thoſe only were ſummoned unto ſuch * Parliaments as only » 4e 161. 
concerned Eſcuage Nor had the City of London nor the Burgeſſes right 
to vote in ſuch caſes, it is ſaid p. 258. And thus the Foreſt-Laws that 
were made in the time of Richard the Firſt, were made by the conſent of 
Archbiſhops, Biſhops, Abbots, Earls, Barons, and Knights of the whole Hoveden. 445. 
Kingdom : for what the great men gained, they gained for themſelves 
and their Tenants. And the truth is, that in thoſe times, although pub- 
lick damage concerned all, yet it was ordinary for Kings to make a ſhew 
of ſummoning Parliaments, whenas properly they were but Parliamen- 
tary meetings of ſome ſuch Lords, Clergy, and others, as the King ſaw 
molt convenient to drive on his own defign, And therefore we find that 

Aa Henry 
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Mag. Charta. Henry the Third about the latter part of his Reign, when his Government 
rew towards the dregs, he having in the Kingdom Two hundred and 

Gloſ. tit. fry Baronies, he ſummoned unto one of theſe Parliamentary meetings 
— but Five and twenty Barons, and One hundred and fifty of his Clergy. 
Nevertheleſs, the Law of King Jobn was ſtill the fame ; and we cannot 

rightly read the Law in ſuch Precedents, as are rather the birth of will 

than reaſon. Fourthly, that no Aids were then granted, but ſuch as paſ- 

ſed under the title Eſcuage, or — thereunto; for the words are, 

No Eſcuage ſhall be demanded, or granted, or taken, but for redeeming the 

King's perſon, Knighting of his Son, or Marriage of his Daughter. Nor is 

the way of aſſeſſing in theſe times different, ſaving that inſtead of all the 

Knights, two only are now choſen in every County; the Tenure (as it 

ſeemeth) firſt giving the Title of that Order, and both Tenure and 

Order now changed into that Title taken up for the time and occaſion. 

Fifthly, that it was then the ancient cuſtom, and fo uſed in the time of 

Henry the Firſt, that the advice of thoſe then preſent, was the advice of 

the whole, and that their advice paſſed for a Law without contradiction, 
notwithſtanding the King's Negative voice; for the words are, The matter 

at that day ſhall proceed according to the counſel of thoſe that ſhall be pre- 

ſent, although all do not come; and therefore that clauſe in the King's Oath, 

quas vulgus eligerit, may well be underſtood in the future, and not in the 

preter tenſe. Laſt of all, though not gathered from the Text of this 

Law whereof we treat, yet being co-incident with the matter, it is ob- 

ſervable, that though the Clergy were now in their ruffles, and felt them- 

ſelves in their full ſtrength, yet there befel a poſture of ſtate that diſco- 

vered to the world, that the Engliſb held not the intereſt of the Clergy to 

be of ſuch publick concernment, or neceffary concurrence in the Goverr- 

Walling. An. ment of the Kingdom, as was pretended. For the Clergy finding Aſſeſſ- 
1297. ments of the Laity ſo heavy, and that occaſions of publick charge were 
like to multiply daily, they therefore, to fave the main ſtock, procured 

an Inhibition from Rome againſt all ſuch impoſitions from the Laity, and 

againſt ſuch payments by the Clergy ; and in the ſtrength of this they 

abſolutely refuſe to ſubmit to aid Eboard the Firſt by any ſuch way, al- 

though all the Parliament had thereunto conſented. And thus, having 

divided themſelves from the Parliament, they were by them divided 

from it ; and not only outed of all privilege of Parliament, but of all 

the privilege of Subjects, into the ſtate of pr munire: and thus ſet up 

for a monument to future times, for them alſo to act without the conſent 

of thoſe men, as occaſion ſhould offer. But Henry the Third not ſatiſ- 

fied with this ancient and ordinary way of Aſſeſſment upon ordinary oc- 

caſions, took up the extraordinary courſe of Aſſeſſment upon all the 

Freemen of the Kingdom, which was formerly taken up only in that 
extraordinary occaſion of redeeming of the King's or Lord's perſon out 

of captivity, and common defence of the Land from piracy ; and under 

the Title of Dane- gelt, which was now abſolutely dead, and hanged up 

in chains as a monument of oppreffion, Nevertheleſs, it cannot be de- 

nied but that in former times the Freemen were as deeply taxed, if not 

oppreſſed with payments to their Lords at ſuch times as they were char- 

ged over to the King in the caſes aforeſaid, as by the latter words of the 

* Whenany Aids Law aforeſaid of King John doth appear, and whereby it is probable that 
ö — the inferiour Lords were gainers *, The concluſion of the Charter of 
charg'd it over Henry the Third (the fame ſuiting alſo with the third obſervation fore- 
on their de, going) doth not a little favour the fame : for it is expreſly ſet down, 


nants. See G:/b. - 
Hiit, Excheq. that 


xd * * R R 
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that in lieu of the King's confirmation of the Charter of Liberties afore- Mag.Ctarta. 


ſaid, not only the Archbiſhops, Biſhops, Abbots, Priors, Earls, Barons, 
and Knights, but alſo the Freemen, and all the Kingdom, gave a fifteenth 


ef all their moveables. 


And thus have I ſummed up and compared both the Copies of the 
Grand Charters of England's Liberties, (ſaving two particulars inſerted 
into the Foreſt-Laws of Henry the Third) wherein if any thing had been 
new and unreaſonable, King Jobn might have colour to except againſt 


them as extorted by force ; and Henry 


the Third might (as he was ad- M. Paris, 
viſed) plead nonage, and ſo they might have been choaked in their birth; 


but being all Conſuetudines, as in the concluſion they are called, and Kings 
aſhamed to depend upon ſuch frivolous exceptions, it may be wondred 
what might move them to adventure ſo much blood-ſhed, and them- 


ſelves into ſo many troubles, to avoid their own acts; unleſs the writin 


of them were an obligation acknowledged before the world ; and they 
reſolving ſecretly to be under none, were loth to publiſh the ſame to all 
men. It is a ſtrange vanity in great men to pretend love to Juſtice, and 
yet not endure to be bound thereto : whenas we fee that God himſelf 
loves to be bound by his word, and to have it pleaded, becauſe he delights 


as much to be acknowledged true in performing, as good in promiſing. 
But neither was King John or Henry the Third of this ſpirit ; fain they 


would undo, but could not. It is true, it was at the firſt but a King's 
Charter of Confirmation ; and had Kings been patient therewith, it might 
have grown no bigger: but by oppoſition it rooted deeper, and grew up 


unto the ſtature of a Statute, and ſettled fo faſt, as it can never be avoid- Marlb. c. g. 


ed but by ſurrender from the whole body. 

Having thus ſummed up the Liberties of the Subjects and Freemen 
of England under this Charter, I ſhall make ſome Appendix hereunto, by 
annexing a few additionals in theſe times eſtabliſhed ; and although they 
come not within the letter of the Grand Charter, yet are they ſubſervient 
thereunto. And firſt concerning the King; and this either as he is King, 
or as he is Lord, As King, he Pad theſe Prerogatives above all Lords, 


The King ſhall have the cuſtody of Fools and Ideots Lands 


for their maintenance, and ſhall render the ſame to their 


Heirs. 
And concerning Mad-men and Lunaticks, the King ſhall 


i 
provide a Bail ff for their maintenance, rendering account 
to them when they are ſober, or to their Adminiſtrators. 


It is no leſs liberty or privilege of the People, that Fools and Mad Per- 
ſons are to be ordered by Tutors, than Children; and therefore this may 
be annexed to the reſt of the Liberties, as well as the other. Neverthe- 
les, it ſeemeth that the Laws took them into their regard, in reſpect of 
their Eſtates, which might be abuſed to the prejudice of the Publick, ra- 
ther than out of any reſpect had to their perſons. Now becauſe there is 
a difference between the diſability of theſe perſons, the one being perpe- 
tual, the other temporary ; therefore is there alſo by theſe Laws a diffe- 
rence in the diſpoſal of theie Eftates : for the Tutor had a right in the 


diſpoſing of the one, and but a bare authority or power in providing for 
perſon of the Tutor is to be conſidered: Anciently 
was the next kindred, grounded, as I conceive, upon the natural affec- 
tion 


wa other, Secondly, the 
$ 
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tion going along with the blood; and this ſo continued in cuſtom until 
theſe times i for though the M:rrour of _ ſaith, that Henry the Firſt 
brought in that courſe of giving the cuſtody of theſe diſabled perſons to 
the King, as hath been formerly obſerved ; yet Braclon, that wrote long 
after the time of Henry the Firſt, ſpeaking of theſe kind of perſons, faith, 
Talibus de neceſſitate dandus eft tutor vel curator; not ſo much as mention- 
ing the King in the caſe. And in another place, ſpeaking of ſuch as are 
alieni juris, faith, that ſome are under the cuſtody of their Lords, and others 
under their parents and friends. But let the time of the entrance of this 
Law be never ſo uncertain, it is now a declared Law, that the King in 
ſuch caſes is the common Curator or Tutor of all ſuch perſons, as he is a 
Chief Fuſtice, rendring to every one his right, 


The K. ing ſhall have the Wrecks of the Sea. 


What ſhall be called a JYrech, the Statute at Ye. 1. declareth, viz, 
Where the Ship jo periſbeth, that nothing therein eſcapeth alive; and theſe 
are rather in their original committed to the King as a Curator, than given 
him as a Proprietor ; although that Cuſtom hath fince ſettled a kind of 
right, which may perhaps be accounted rather a Title by Eſtoppel. For 
the fundamental ground is, that the right owner cannot be manifeſted, 
and therefore the King ſhall hold it; e. if the right owner can be ma- 
nifeſted, the King ſhall hold it till the owner doth appear. 


The Heir in Socage-tenure ſhall have an Action of Waſte, 
and an account againſt his Guardian for the profits of the 
Lands and Marriage. 


The Heir in Socage being under age, ſhall alſo be under cuſtody of ſuch 
Guardian of the next kindred, who cannot challenge right of Inheritance 
in ſuch Lands ſo holden : as if the Lands deſcended from the Father's ſide, 
the Mother, or next of the kindred of the Mother's fide ſhall have the cu- 
ody; and ſo if the Lands deſcend from the Mother, the Father or next 
kindred of the Father's fide ſhall have the cu/fody. And this cuſtody bring- 
eth with it an Authority or Power only, and no Right, as in caſe of the 
Heir in Knight-ſervice; and therefore cannot be granted over as the 
Wardſhip in Knight-ſervice might, but the Guardian in Socage remain- 
eth accomptant to the Heir, for all profits both of Land and Marriage. 
The full age of Tenant in Socage, is ſuch age wherein he is able to do that 
fervice, which is Fourteen years; for at ſuch age he may be able by com- 
mon repute to aid in Tillage of the ground, which is his proper ſervice. 
But the Son of a Burgeſs hath no ſet time of full Age, but at ſuch 
time as he can fell Maney, and meafure Cloath, and ſuch work as con- 
cerns that calling. 


. Widows deforced of their Dower of Quarentine, ſhall by 
Action recover damages till they recover their Dower. 

Dey ſhall alſo have power to deviſe their crop ariſing from 
her Dower. 


It was uſed that the Heir ſhould have the crop with the Land ; but a 
— 
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Statute altered that former uſage, and yet ſaved the Lord's liberty to 
diſtrain if any ſervices were due, 


_ I/ritsde conſimili caſu granted in caſes that fall under the Welt 2 c. 


ſame Law, and need the ſame remedy ; and ſuch Writs ſhall 
be made by agreement of the Clerks in the Chancery, and ad- 
vice of ſuch as are skilful in the Law. 


It was none of the meaneſt Liberties of the Freemen of England, that 
no Writs did iſſue forth againſt them, but ſuch as were anciently in uſe, 
and agreed upon in Parliament. And it was no leſs a grievance and juſt 
cauſe of complaint, that Kings uſed to ſend Writs of new impreſſion to 
execute the dictates of their own wills, and not of the Laws of the King- 


dom; as the complaints of the Clergy in the times of Henry the Third do x4. paris ad- 
witneſs, Nevertheleſs, becauſe many mens caſes befel not directly with- dit. Artic. 44. 


in the Letter of any Law for remedy, and yet were vety burthenſome; 
for want of remedy it is provided by this Law, that ſuch emergent caſes 
that do fall within the inconvenience, ſhall be comprehended within the 
remedy of that Law, 


Aid to make the Son of the Lord a Knight, and to marry wenm. e 36. 


bis eldeſt Daughter, ſhall be aſſeſſed after the rate of twenty 
ſoillings for a Knight's Fee; and twenty ſhillings for twenty 
pounds in yearly value of Socage-tenure. 


The uncertainties of Aids are by this Law reduced and ſettled, as 
touching the ſum ; and thereby delivered the people from much op- 
preſſion which they ſuffered formerly. Nor was only the particulat 
ſum hereby, but alſo the age of the Son when he was to be made a 
Knight, viz at the age of Fifteen years; too ſoon for him to perform 
Knight-ſervice, but not too foon for the Lord to get his money. And 
the Daughter likewiſe was allowed to be fit for Marriage at Sever years 
of age, or at leaſt to give her conſent thereto, albeit that in truth ſhe 
was neither fit for the one or other: and therefore it muſt be the Lord's 
gain that made the Law; and it was not amiſs to have the arid before- 
hand, though the marriage ſucceeded not for many years after; and if 
the Lord died in the interim, the Executors having Aſſets paid it, or o- 
therwiſe his Heir, 


C H A P. LXVIII. 
Of Courts and their Proceedings. 


Eſides the Courts of Juſtice itinerant, which were ancient, as hath 

been faid, other Courts have been raiſed of later birth; albeit even 
they alſo have been of ancient conſtitutions, and divers of them itinerant 
alſo, and ſome of them ſettled in one place. The work of the Juſtices 
itinerant was univerſal, comprehending both the matters of the Crown 
and Common- pleas. That of Oyer and Terminer is only of Crown-pleas 
origi- 


178 


Weſt. 2. c. 29. 
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originally commenced and enquir'd of by themfelves, and granted forth 
upon emergent crimes of important conſequence that require ſpeedy re. 
gard and reformation. Juſtices of Goal-del;very have a more large work, 
that is, to deliver the Goals of all criminal offenders formerly indicted, 
or before themſelves. Juſtices of Afize and Niſi prius are to have cogni- 
zance of Common-pleas only, and for the moſt part are but for enquiry, 
All which, faving the Juſtices itinerant in ancient uſe, were inſtituted a- 
bout theſe times; and therewith ended both the work and common utc 
of the ancient iters; and yet all theſe later Courts, jointly conſidered, 
have not the like comprehenſive power that the iters had, for they had 
the power of hearing and determining all cauſes, both of the Crown and 
Common-pleas, albeit in a different manner: That is to ſay, in the firit 
times, promiſcuouſly united into one and the ſame perſon; but ſoon after 
the Norman times and more clearly in the time of Henry the Second, 
that power was divided into ſeveral perſons, ſome ſitting upon the Com- 
mon- pleas, others upon the Croun-pleas. The Judges of theſe journey- 
ing Courts were ſpecially aſſigned by the King, as in the caſe of the Goal- 
delivery; or ſettled by the Law upon the Judges of both Benches at Vet- 
minſter, as in caſe of Oyer and Terminer, and of the Aſiges or Niſi prius, 
faving that in the laſt caſe they were aſſociated with Knights in the 
Counties for the taking of Aſixes. | 

Now concerning the Courts that were ſettled : ſome were ſettled or an- 
nexed to the King's perſonal reſidence, as the Chancellor's Court; for in 
theſe times it began to have a judiciary power of eminent ſtature, and 


growing out of the decays of the great Chief Juſtice of England. Then 


alſo the King -Bench was annexed by the ſame Law unto the King's Court 


Artic, ſup. cart. or perſonal reſidence, as it anciently ever had that honour; although it 


c. 15. 


ſeems the endeavours were to make it like the Common-pleas in that par- 


ticular. Another and laſt Court that was ſettled in this manner, was the 
Marſhal's Court, which in the original only concerned the King's houſhold, 


5 E. 4. fol. 129. but afterwards compaſſed in a diſtance of the neighbouring places, becauſe 


the King's attendants were many in thoſe times, whenas the Courts of 
Juſtice continually attended on his perſon : and this precinct was called 
the Verge; and all caſes of debt and covenant, where both parties were 


Artic, ſup. cart. Of the Houſhold, and of Treſpaſſes vi & armis, where one of them was 


C. 3. 


Stat. Glouc. 


c. 8. 


Weſt. 1. c. 23. 


of the Houſhold, were handled in the Court of the Verge, or the Mar- 


als Court. And Inqueſts of death within the ſame, ſhall be taken by the 


Coroner of the County with the Coroner of the Houſhold. Other Courts 
were rural, and affixed alſo to ſome certain place, either of the County 
or Town, or other particular place. That of the County ſuffered in 
theſe times great diminution, even almoſt to deſtruction, by a Law re- 


ſtraining the power thereof only to Trepaſſes of 40 6. value or under: 


for though formerly the King's Juſtices incroached upon the County- 
Court, and contracted ſuits before themſelves, which by the ancient Law 
they ought not; yet it was ever illegal, and the County-Courts held their 
right till this Law was made, which kept under thoſe inferiour Courts, 


and made them of leſs account than formerly. Nevertheleſs, the King's 


Fuſtices, or Writ to the Sheriffs, oftentimes enableth the inferiour Court 
to have izance of caſes of greater value. Laſtly, a rule was ſet to 
the ſmaller Courts of Corporations, Fairs, and Markets, viz. That 10 
perſon ſhould be ſued in any of them, which was not a debtor or pledge there. 


/ 
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CHAP. LE. 
Of Coroners, Sheriffs, and Crown-Pleas. 


Oroners ſhall be choſen in the County, from the wiſeſh, 9 = 
greateft, and chief Men of the Country. * 


Of theſe Officers formerly hath been ſpoken, as touching their elec- 
tion, qualification, and work: this Law brought in no change of any 
former Law, but only of a former Cuſtom gained by theſe degene- 
rating times, which brought men into place that were far unfit, who 
otherwiſe of poor and mean condition maintained themſelves by bribery 
and extortion, and being found guilty had not ſufficient to give recom- 

nce. This Law therefore revives the firſt Law, and holds theſe men 
to their work of taking Ingueſts and Appeals, by Indenture between them- 
ſelves and the Sheriff ; and theſe were to be certified at the next coming 


of the Juſtices. 
The Freeholders in every County, if they will, ſhall elect d. 


Artic. up. cart. 


their own Sheriff, unleſs the Sheriffwick be holden in Fee. e. 


This was indeed the ancient cuſtam : as the Officers of the Kingdom 

were eligible by the Common-council of the Kingdom, ſo were all the or. cap. 1. 
Officers of the County choſen by the County. But within a few years, Sec. 3. 
in the time of Edward the Second, comes another Law, That the She- __ 3 
riffs ſhall be appointed by the Chancellor, 7. — Barons of the Exche- M 
quer, and the Fuſtices. Which Law was made in favour of the people, as 

by the file of that Statute doth more fully appear : for though at the firſt 

bluſh it may ſeem a privilege loſt by the Freemen, that theſe'great men 

ſhould have the election of the Sherif'; yet it proved a great advantage to 

the common quiet of the people in thoſe times of parties, and was ſo ap- 
prehended : Otherwiſe as the caſe ſtood in thoſe days of Edward the Se- 

cond, it was no time for him to gain upon the people's Liberties, Nor 

had the Statute of Articuli ſuper cartas, whereof we now treat, been 

penned with theſe words, if they will. And queſtionleſs in theſe days 

we now live in, if the people had but a little taſte of this ſeeming liberty 

of electing Sheri#5 in the County-court, as formerly it was uſed, it would 

be ſoon perceived that the election of theſe chief Officers were better diſ- 


poled in ſome other hand, if rightly purſued, 


Homicide by misfortune ſhall not be adjudged murder. Charce-medy. 


That the Saxons made difference between Homicide by mi fortune, and 
that which was done fe/leo animo, or with a ſpirit of gall, formerly hath 
been ſhewed : now what it was that altered the caſe, I cannot fay, unleſs 
the violence, cruelty, and oppreſſion of the times. Formerly all kind 
vi Manſlaughter was fnable, I mean in the Norman times, and ſo might 
more rationally be ranked into one degree; but now the puniſhment be- 
x40 to change from forfeiture of Eſtate and loſs of Member, to death and 


forfeiture of tate; and therefore it was more neceſſary to make the dif- 
| ference 
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Robbery. 


Rape. 
Weſt. 1. c. 13. 


Wefl. 2. c. 34. 


Antiq. Brit. 
tol. 197. 
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ference in the penalty (ſeeing in the fine formerly a difference was obſer. 
ved) and this difference to aſſert by a Law, that might limit the inte- 
nomed ſpirits of the Judges of thoſe days. 


Robbery puniſhed by death. 


This crime hitherto was puniſhed by fine and Ii of member, at the vt. 
moſt, but is now made capital, and puniſhed with death. One example 
whereof, and the firſt that Story maketh mention of, we find of an Ji 
Nobleman in the days of Henry the Third, who ſuffered death for piracy, 
and it wasa Law that then, though rigorous, yet ſeaſonably was contrived, 
to retard the beginnings, and haſten the concluſion of a Civil War iu a 
Nation who value their Eſtates and Liberties above their own Lives. 


Rape, upon the complaint of the party violated made with- 
in forty days, ſhall have right. If the Delinquent be con- 
vifted without ſuch complaint made, be ſhall be fined and 
impriſoned. 


Before this Law, this crime was but finable, unleſs the fact was commit- 
ted upon a Virgin, for then the member was loſt. And this was the Saxon 
Law; but the Normans inflicted the loſs of the member upon all Delin- 
= in any Rape. Nor was this made Felony by any Law or Cuſtom 

at I can find, till about theſe days. It is true, that Canutus punithed 
it capitis æſtimatione, by way of compenſation ; which rather gives a rule 
of damages to the party wronged, than importeth a puniſhment inflicted 
for an offence done againſt the Crown, as if it were thereby made capital. 
But for the more certainty of the penalty, another Law provideth, that 
if the Rape be committed without the Woman's conſent ſubſequent, 
ſhe may have an Appeal of Rape. And though a conſent be ſubſequent, 
yet the Delinquent upon indictment found ſhall ſuffer death, as in the 
caſe of Appeal. But if a Wife be carried away with the goods of her 
Huſband, beſides Action of the party, the King ſhall have a fine. If the 
Wife elopeth, ſhe ſhall loſe her Dower, if ſhe be not reconciled before her 
Huſband's death. All which now-recited Proviſoes are comprehended to- 
gether in one Chapter, and yet the Chapter is partee per fe, French and 
Latin. So far thereof as concerneth death, was written in French be- 
ing the moſt known Language to the great men in general, many of 
whom were French, by reaſon of the intereſt that Henry the Third had 
with France in his late Wars againſt the Barons. It was therefore pub- 
liſhed by way of Caveat, that no perſon that underſtood French might 
plead ignorance of the Law that concerned their lives. The reſidue of 
that Chapter was written in Latin, as all the other Laws of that Parlia- 
ment were, upon grounds formerly in this diſcourſe noted. One Provilo 
more remaineth, which is alſo comprehended in the ſame Chapter with 
the former, viz. Any perſon that ſhall carry away a Nun from her houſe, 


ſhall ſuffer impriſonment for three years, and render damages to the houſe. 


This crime was formerly only inwombed in the Canon-Law, and now born 
and brought forth into the condition of a Statute-Law, rather to vindicate 
the right of the Freemen, than in any reſpect had to the Clergy, who 
had been very bold with the liberty of the Freemen in this matter. For 
Archbiſhop Peckham, not a year before the making of this Law, = this 

| offence 
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offence had excommunicated Sir Osborn Gifford; nor could he get abſo- 
lution but upon his Penance. Firſt he was diſciplin'd with rods three 
times; once in the open Church at Milton, then in the Market-place at 
Shaftsbury, and laſtly in the publick Church there: Then he muſt faſt 

divers months. Laſtly, he muſt be diſrobed of all Military habiliments, 

viz. Gilt Spurs, Sword, Saddle, golden Trappings, and to uſe no brave 

garments but ruſſet, with Lamb and Sheep-skins; to uſe no Shirt, nor 

take up his Order again, until he had ſpent three years Pilgrimage in the 

Holy Land: and unto this Penance the Knight by Oath bound him- 

{clf, A ſtrange power! and to repreſs which, it was time for the peo- 

ple to look about them, and rather to puniſh Delinquents themſelves, 

than to leave it to the will of ſuch men as never had enough, 


Concealment, or neglect of a prebending of Felons, Ptt- Concealment 


of Felons. 


niſbed by Fine and Impriſonment. Weſt. 1. c. 9. 


In thoſe ancient times, purſuits of Felons with Hue and Cry were 

made by Lords of Manors, Bailiffs of Liberties, Sheriffs, and Coroners ; 

whereas now they are made by Conſtables. See more in the Chapter of | 
Peace. Eſcapes alſo were puniſhed with Fine and Impriſonment : and in Wet. 1. c. 3. 
ſome places the Lord had the Fine, in other places the Sheriff, and in 

ſome caſes the King; yet in no caſe was any Fine aſſeſſed or taken till the 

Trial before the Juſtices, 


Perſons defamed for Felony, not ſubmitting to Trial by p 
Law, ſhall be committed to cloſe Impriſonment. =... 


It hath been accounted an extreme conſtruction of this Law, and 
queſtionleſs ſo it is, that this Law ſhould warrant that puniſhment of 
preſſing to death, which hath been of later times more conſtantly uſed 
than former times ever knew of: for though it be granted that ſome 
trick of torture was ſometimes uſed, even before the Normans times, and 
ſo might now and then leave ſome few examples after the Norman times; Miror. cap. 1; 
yet did the Law never patronize ſuch courſes, eſpecially if the death sc. 9- 
of the party ſuſpected enſued thereupon, but accounted it Manſlaughter, 
And the end of this Law was not to put a man to death, but to urge 
him to confeſs : and fo Briton faith, Such as will not ſubmit to Trial, Briton cap. 4. 
ſhall be put to Penance till he ſhall pray to be admitted thereunto ; and bee. 24. 
therefore the Penance then uſed was ſuch as did not neceſſarily infer 
death; nor was it a final Judgment in the Trial, but only a means 
thereto: and therefore it might rather conſiſt in denial of conveniences, 
than inflicting of pain. Now in what caſes it was uſed, may be under- 
ſtood from the manner of the Indictments in thoſe days, whereof (be- 
ſides Appeals by the party) ſome were of particular /a& done; others Glanvil.ib.10. 
only of a Fame: and it may be conceived that the courſe in the ſecond cap. i. 
was, that if a man would not ſubmit, but would and mute, he was put 
to this kind of Impriſonment ; for the diſcovering Law was by Henry the 
Third taken away. But if the Delinquent was poſitively accuſed of a 
Felony, and thereupon indicted by a witneſs of the Fact, and then if the 
Delinquent would not ſubmit to his Trial by Law, in ſuch caſe the final 
Judgment was to die, Onere, fame, &c. becauſe in the one was a Fact af- 
timed againſt him by a Witneſs, and in the other only a Fame or ſuſpi- 

B b | cion, 
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cion, which is not pregnant againſt the life of a man, But this manner 
of Indictment being now laid aſide, and all proceedings being upon a 
Fact affirmed againſt the party, I conceive this Law of no uſe at all in 
theſe days. 


ail. Bail ſball not be allowed to Outlaus⸗ fore. jured, Thieves 
Welt.1.c.15- raten in the act, notorious Thieves, appealed perſons, burners 
of Houſes, breakers of Priſon ; falſe Coiners, counter feiters 
of the Broad-ſeal, priſoners upon excommunication, o pen Ma- 


lefaftors, and Traitors againſt the King. 


The fix firſt are in nature of perſons attainted either upon their own 
confeſſion, or ſuch manifeſt Evidence as in common reaſon cannot be 
gainfaid ; all which were before this Law under bail; yea, the laſt of all, 

Glanv. lib. 14. although the moſt heinous of all, was in the ſame condition. As touching 

Cap. 1. breakers of Priſon, in theſe times it was Felony, tor what cauſe ſocver they 
were committed; and therefore their impriſonment was without bail: 
for whoſo makes no Conſcience of breaking the Priſon, his credit will 
little avail. Yet it muſt be acknowledged, that the Law impriſoned 
few without bail in thoſe foregoing times, but in caſe of Felony or Exc- 
cution ; but afterward the caſes of commitment being ordinary, even 
in matters of mean proceſs, and becauſe mens credits waxing weak by 
the weakneſs of their eſtates, now waſted by the Civil Wars; therefore 
in Edward the Second's time a Law was made to reſtrain the Felony in ſuch 
caſes, only to the breach of Priſon by fuch as were committed for Fe- 
lony. And as touching Impriſonment upon Excommunication, it is ma- 
nifeſt, that within five years before the making of this Law, it was com- 

Addit Al. plained that ſuch were ſet at liberty by the King's Writ de homine repl:- 

Faris, giando, without the Biſhop's conſent. But now the Clergy had gotten the 
day of the Law, which did much decline from that guard of impriſon— 
ment, but hated perpetual impriſonment, Nor was this complaint ground- 
ed upon any other Law than ihat of the Canon ; for the Common Law 
ever held the ſupreme cognizance of Excommunication within its own 
power, as upon the Writ de guare excommunicato may appear. Other crimes 
a e yet alſo by this Law allowed bail, ſuch as are perſons indicted of 
Larceny, before Sherifts, &c. perſons impriſoned upon flight grounds, 
Receivers, and Acceſſories before Felony, Treſpaſſers, perſons appealed by 
provers, after the death of the approvers. If bail be granted otherwiſe than 
the Law alloweth, the party that alloweth the ſame ſhall be fined, impri- 
foned, render damages, or forfeit his place, as the caſe ſhall require. And 
thus the iniquity of the times was ſo great, as it even forced the Subjects 
to forgo that which was in account a great liberty, to ſtop the courſe of 4 
growing miſchief. 


Spreaders of Publiſhers of falſe News, whereby diſcord or ander ay 
1 14. ariſe between the King and his people, ſhall be impriſoned till 
be produce the Relator. 


It is therefore an offence againſt the Crown, to procure or maintain an 
ill conceit in the King of the people, or an ill conceit in the people of the 
King; and it is as well an offence againſt the Crown for the King to con- 


ceive ill of his people, as for them of him. But all muſt be grounded. 
F . upon 
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upon falſhood; for truth reſpects no man's perſon; and all men are 
equally bound by that woe, F they call good evil, or evil good; although 
difference muſt be made in the manner of repreſentation, And upon this 
ground of maintaining ſtrife, was a Law made alſo againſt Conſpiracy 33 Edw. i. 
to make or maintain Indictment, Suit, or Quarrel ; and it was likewiſe 


finable. 


Rediſſeiſors and Poſtdiſſeiſors found upon verdif? before the Menon. c.3. 
Sheriff, Coroners, and Knights, ſhall be impriſoned. 


Formerly Rediſſeiſin was under no other Law than that of Diſſeiſn, 
but by this Law made a matter belonging to the Crown, and tried be- 
fore the ſame Judges that had the power of enquiry of all offences againſt 
the Crown, The penalty of impriſonment in this caſe, was to be without Marlb. e. 8. 
bail, but only by the King's Writ de homine replegiando ; and yet even 
thus the penalty was not ſufficient to reſtrain the offence, and therefore a 
Law was made to abridge the power of that Writ, as touching ſuch offen- Wet. 2. c 26. 
der; and they became irremediable as touching their liberty by that 
Writ; befides that upon recovery had againſt them they loſt double 


damages. 


Treſpaſſers in Parks and Fiſb-ponds convicted within a year Trepajer: 


ujon Parks. 


and a day, ſhall render damages, [uffer impriſonment for Wel. 1. C. 16, 
three years, and give ſecurity of good behaviour for time to 
come. If any Beafls be taken in a felonious manner, be 


ſhall be proceeded againſt as a Robber. 


From the times of King Steven, the Lords and great men endeavoured 
to advance their power and greatneſs ſo high above the meaner fort of 
Freemen, as they made Kings continually jealous of their power. Caſtles 
had been a bone of long contention between them, but they being for the 
molt part taken away, the ſtrife was about Priſons, and power to impriſon 
offenders; and that alſo after much oppoſition they laid aſide, Yet the vio- 
lence of theſe times being ſuch, as (though Felonies were ſomewhat dread- 
ed) Treſpaſſes of the higheſt nature were little regarded, ſuch as were 
riotous hunting in their Parks, and fiſhing in their Waters ; the Lords 
and great men made it their laſt requeſt, that at leaſt in ſuch caſes hey 
might have power to impriſon ſuch as they found jo treſpaſſing ; but this was 
allo denied them, though by Henry the Third in his firſt time, when as Merton. c. 11. 
yet the Government was not worſted by projects of Arbitrary power, 
or corrupt Counſels of Foreigners, nor himſelf a man able to ſway with 
the Lords in matters that were of doubtful prerogative. And to ſpeak in- 
differently, it is better for the Liberty of the Subject, that the power of 
impriſonment ſhould be regulated only by the King's Writ ordered by 
Law, than by the Warrants of great men, eſpecially in their own caſes; 
and therefore in this matter the King's Prerogative was a patron to the 
Freemens liberty. Nevertheleſs, theſe great men give not thus over their 
game: for though in times of publick calamities, little place is left for plea- 
ſure to any man; yet when times are grown to more quiet, pleaſure re- 
vives, and the great men renew their motion : and though they could 
not obtain pri/ons to their own uſe, as they endeavoured at the meeting at 


Merton yet now they obtain the Krng's priſons to the uſe of a Law that 
Bb 2 was 
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was as good as their own, and thereby ſatisfied their own diſpleaſure for th 
loſs of their pleaſure, And yet this Law ſutficed them not, but they obtain 


An. 21 Ed. 1. a further privilege, that ſuch perſons as are found ſo treſpaſſing, and re- 


fuſing to ſubmit, may be killed without peril of Felony. 


CHAP. LXX. 
Of the Militia during theſe Kings Reigns. 


HE Soldiery of England may be confidered, Firſt, in regard of the 

Perſons. Secondly, their Arms. Thirdly, their Service. The Per- 

ſons were as formerly, not only ſuch as were Milites, or Tenants in Knight- 

ſervice, but alſo ſuch as ſerved at the Plough; and concerning them both, 
it is to be conſidered what the Law made by Edw. II. holdeth forth. 


Sat. de Mit. All ſuch as ought to be Knights and are not, ſhall be di- 


trained to undertake the weapons of Knighthood, if they 
ſhew not cauſe to the contrary. 


Regularly all Tenants by Knght-ſervice ought to be Knights, but d. 
fatto were not; ſo as in theſe times there was a further work to make a 
man a Knight than his bare Tenure; for ſuch only were milites facti, who 
had both Lands ſufficient to maintain the Arms and State of a Knight, and 
alſo a body fit to undertake the ſervice in his own perſon, and whereof 
he had given ſufficient proof in the field. Others that had Land, either 
had not ſufficient maintenance, or not habiliments of perſon, and as not 
expected were laid afide; of this fort were many, by reaſon of the late Ci- 
vil Wars, in which they had much impaired both their Bodies and Eſtates, 
This rendred the ſtrength of the Kingdom and Militia ſo much decayed, 
and the minds of men ſo wearied, that they began to love eaſe before the 
times would brook it, and a ceſſation from Arms before they had any 
mind to peace. The Parliament eſpyed the danger, and how neceſ- 
fary it was for the people to be well armed in theſe times of general 
broil ; and upon that ground allowed this Law to paſs; That all juch 
as had Lands worth 201. yearly bejides Reprizals, ſhould be ready (not to 
be Knights, nor, under the favour of others, is there any ancient prece- 
dent to warrant it, but) 7o find, or to enter into the field with the Arms 
of a Knight, or to provide ſome able perſon to ſerve in their flead, unleſs they 
deere under 21 years of age, and ſo not grown up to full ſtrength of body; 
nor their Lands in their own poſſeſſion, but in cuſtody of their Lords or 
Guardians. Nevertheleſs, of ſuch as were grown to full age, yet were 
maimed, impotent, or of mean eſtate, and Tenants by ſervice of a Knight, 
it was had into a way of moderation, and ordered that ſuch ſhould pay 
a reaſonable fine for reſpit of ſuch ſervice ; nor further as concerning their 
perſons were they bound. But as touching ſuch that were under pre- 
ſent only, and not perpetual diſabilities of body upon them incumbent, 
as often as occaſion called, they ſerved by their deputies or ſervants : all 
which was grounded not only upon the Law of Henry the Second, but 
alſo upon common right of Tenure. 
The Arms that theſe men were to find, are ſaid to be thoſe belong- 


ing toa Knight; which were partly for defence, and partly for offence. 5 
c 


Reigns of Hen. III. Edw. I. and Edw. II. 


the firſt ſort were the Shield, the Helmet, the Hauberk, or Breaſt-plate, ot 
Cnat of Mail; of the ſecond ſort were the Sword and Lance; and unto all 
a Horſe muſt be provided. Theſe Arms, eſpecially the defenſive, have 
been formerly under alteration ; for the Brea/t-plate could not be worn 
with the Coat of Mail, and therefore muſt be uſed as occaſion was provi- 
ded of either : and for this cauſe the ſervice of a Knight is called by ſeve- 
ral names; ſometimes from the Horſe, ſometimes from the Lance, ſome- 
times from the Helmet, and not ſeldom from the Coat of Mail. 

The power of immediate command, or calling forth the Knzghts to their 
ſervice, in its own nature was but miniſterial, and ſubſervient to that power 
that ordered War to be levied : and therefore, as in the firſt Saxon Go- 
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vernment under their Princes in Germany, ſo after, under their Kings, War Tacitus. 


was never reſolved upon, but if it were defenſive, it was by the Council of 
Lords; if offenſive, by the general Vote of the Grand Council of the 
Kingdom. So by virtue of ſuch Order, either from the Council of Lords, 
or Grand Council, the Knights were called forth to War, and others, as 
the caſe required, ſummoned to a rendezvous : and this inſtrumental pow- 
er regularly reſted in the Lords, to whom ſuch ſervice was due; and the 
inferiour] Lords were ſummoned by the Lord Paramount, as chief of the 
Fee, of which their Tenants were holden, and not as King or chief Cap- 
tain in the Field: for they were not raiſed by Proclamation, but by Sum- 
mons iſſued forth to the Sheriff, with diſtreſs; and this only againſt ſuch 
as were within his own Fee, and held of the Crown. The King therefore 
might have many Knights at his command, but the Lords more; and if 
thoſe Lords failed in their due correſpondency with the King, all thoſe of 
the inferiour Orb were carried away after them: ſo the King is left to ſhift 
for himſelf as well as he can, And this might be occaſioned not only 
from their Tenures, by which they ſtood obliged to the inferiour Lords, 
but probably much more by their popularity, which was more prevalent, 
by how much Kings looked upon the Commons at a further diſtance in 
thoſe days, than in after-times, when the Commons interpoſed intentively 
in the publick Government. And thus the Horſemen of England be- 
coming leſs conſtant in adhering to their Sovereign in the Field, occ1- 
ſioned Kings to betake themſelves to their Foot, and to form the ſtrength 
of their Battels wholly in them, and themſelves on foot to engage with 
them. | 
One point of liberty theſe Soldiers by Tenure had, which made their 
ſervice not altogether ſervile; and that was, that their ſervice in the Field 
was neither indefinite, nor infinite, but circumſcribed by place, time, and 
end. The time of their ſervice for the continuance of it was for a ſet 
time, if it were at their own charges: and although ſome had a ſhorter 
time, yet the general ſort were reſtrained to forty days. For the Courage 
of thoſe times conſiſted not in wearying and waſting the Soldier in the 
Field by delays, and long work in wheeling about and retiring, but in 
praying their prizes like two Combatants of reſolution to get Victory by 
alour, or to die. If upon extraordinary occaſions the War continued 
longer, then the Tenant ſerved upon the pay of the common Purſe. The 
end of the ſervice of the Tenant (viz. their Lord's defence in the defence 
of the Kingdom) ſtinted their work within certain bounds of place, be- 
yond which they were not to be drawn, unleſs of their own accord : And 
theſe were the borders of the Dominion of the Crown of England, which 
in thoſe days extended into Scotland on the North, and into a great part 
of France on the South. And therefore the Earl-Marſhal of — 
ing 
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(being by Edward the firſt commanded by virtue of his Texure to attend 
in perſon upon the Standard under his Lieutenant that then was to be (en: 
into Flanders, which was no part of the Dominion of England) retuſed; 
and notwithſtanding the King's threats to hang him, yet he perſiſted, 
ſwearing, He would neither go nor hang. Not only becauſe the Tenants by 
Knigbt-ſervice are bound to the defence of their Lords perſons, and not of 
their Licutenants; but principally becauſe they are to ſerve for the ſafety 
and defence of the Kingdom: and therefore ought not to be drawn into 
foreign Countries. Nor did the Earl-Marſhal only this, but many o- 
thers alſo, both Knights and Knights fellows, having twenty pounds fer 
Annum ; for all theſe with their Arms were ſummoned to ſerve under the 
King's pay in Flanders, I ſay, multitudes of them refuſed to ferve, and 
afterwards joined with the reſt of the Commons in a Petition to the King, 
and complained of that Summons as of a common Grievance, becauſe that 
neither they nor their Anceſtors were bound to ſerve the King in that 
Country: and they obtained the King's diſcharge under his broad Sal ac- 
cordingly. The like whereunto may be warranted out of the very 
words of the Statute of Mortmain, which was made within the conpai; 
of theſe times ; by which it was provided, That in caſe Lands be aliened 
contrary to that Statute, and the immediate Lords do not ſeize the fame, 
the King ſhall ſeize them, and diſpoſe them for the defence of the King- 
dom, vig. upon ſuch ſervices reſerved as ſhall ſuit therewith : as if all the 
ſervice of a Knight muſt conduce thereto; and that he is no further bound 
to any ſervice of his Lord, than will conſiſt with the ſafety of the King- 
dom. This was the Doctrine that the ſad experience of the latter Go- 
vernment of Kings in theſe times, had taught the Knighthood of England 
to hold for the future Ages. 


Mo Tenant in ancient Demeſnes, or in Burgage, ſbull be 
diſtrained for the ſervice of a Knight. 

Clerks and Tenants inSocage of other Manors than of th: 
King, ſhall be uſed as they have been formerly. 


Tenants in ancient Demeſne, and Tenants in Burgage, are abſolutely ac- 
quitted from foreign ſervice ; the one, becauſe they are in nature of the 
King's Huſbandmen, and ſerved him and his Family with Victual; the 
other, becauſe by their Tenure they were bound to the defence of their 
Burrough, which in account is a Limb or Member of the Kingdom, and io 
in nature of a Caſtle- guard. Now as touching Clerks and Tenants in e- 
cage holding of a Subject, they are left to the order of ancient uſe appeai- 
ing upon Record. As concerning the Clergy, it is evident by what hath 
been formerly noted, that though they were importunate to be diſcharged 
of the ſervice Military, in regard that their profeſſion was for Peace, and 
not for Blood; yet could they never obtain their defire : for though their 
perſons might challenge exemption from that work, yet their Lands were 
bound to find Arms by their Deputies; for otherwiſe it had been unrea- 
ſonable, that ſo great a part of the Kingdom as the Clergy then had, ſhould 
fit ſtill and look on, whilſt by the Law of Nature every one is engaged in 
his own defence. Nor yet did the profeſſion of theſe men to be men fo 
Peace, hold always uniform: ſome kind of Wars then were holden /acred, 
and wherein they not only adventured their Eſtates, but even their ow! 
Perſons; and theſe not only in a defenſive way, but by way of * 

an 
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and many times where no need was for them to appear. Tenants in So- 
cage alſo, in regard of their ſervice, might plead exemption from the Wars; 

for if not, the Plough muſt ſtand ſtill, and the Land thereby become poor 

and lean, Nevertheleſs, a general ſervice of defence of the Kingdom is 

impoſed upon all ; and Huſbandmen mult be Soldiers, when the debate 

is, who ſhall have the Land. In ſuch caſes therefore they are evocati ad 

arma, to maintain anddefend the Kingdom, but not compellable to foreign 

ſervice, as the Knights were, whoſe ſervice conſiſted much in defence of 

their Lord's perſon, in reference to the defence of the Kingdom; and ma- 

ny times policy of War drew the Lords into Arms abroad, to keepthe E- 

nemy further from their borders, and the Knights then under their Lords 

ay went along with them: and therefore the ſervice of Knghthood is 
commonly called ſervit:um forinſecum. Of theſe Socagers did ariſe, not 

only the body of Engliſh Feotmen. in their Armies, but the better and Coneil. Brit. 
more wealthy fort of them found Arms of a Knight, as formerly hath been = 
obſerved, yet always under the pay of the common Purſe, And if called 

out of the Kingdom, they were meer Volunteers; for they were not called 

out by diſtreſs as Knights were, becauſe they held not their Land by ſuch 

ſervice 3 but they were ſummoned by Proclamation, and probably were 

muſtered by the high Conſtables in each Hundred ; the Law nevertheleſs 
remaining ſtill entire, that all muſt be done not only ad fem Domini 

Regis, but alfo Regni; which was diſputed and concluded by the Sword. 

For though Kings pretended danger to the publick oftentimes to raiſe the 
people ; yet the people would give credit as they pleaſed, Or it the 
'King's Title were in queſtion, or the Peoples Liberty, yet every man 
took liberty to fide with that party that lik d him beſt ; nor did the King's 
Proclamation ſway much this or that way. | | 

It is true, that precedents of thoſe times cry up the King's power of ar- | 

raying all Ships and Men without reſpect, unleſs of age, or corporal diſa- | 
bility ; but it will appear that no ſuch army was, but in time of no lels "2 
known danger from abroad to the Kingdom, than imminent ; and there- 
fore might be wrought more from the general ſcar of the Enemy, than 4 
from the King's command : And yet thoſe times were always armed in j 
neighbouring Nations, and Kings might have pretended continual cauſe of 1 
arraying. Secondly, it will no leſs clearly appear, that Kings uſed no ſuch | 
courſe, but in caſe of general danger to the whole Kingdom, either from | 
foreign Invaſion, as in the times of King Jobn, or from inteſtine Broils, as 21 E. 1. rot.$:, 
in the times of Henry the third, and the two Edwards ſucceſſively. And 

if the danger threatned only one coaſt, the array was limited only to the 

parts adjacent theteunto. Thirdly, it ſeemeth that general arrays were 

not levied by diſtreſs, till the time of Edward the firſt, and then only for 2; F. 1. 

the rendezvous at the next Sea-coaſt, and for defence againſt foreign In- \!emb. 5. 
vaſion ; in which caſe all Subjects of the Kingdom are concerned by ge- | 
neral ſervice: otherwiſe it can come unto no other account than that Ti- 

tle Prerogative, and therein be charactered as a trick above the ordinary 

ſtrain, Fourthly, thoſe times brought forth no general array of all perſons 

between the ages of ſixtcen years and ſixty, that was made by diſtreſs in 

any caſe of Civil War, but only by Sheriffs ſummons; and in caſe of diſ- 

obedience, by ſummons to appear before the King and his Council: which 

ſheweth, that by the common Law they were not compellable or puniſh- 

able. Laſtly, though theſe arrays of men were ſometimes at the charge of 

the King, and ſometimes at the Subjects own charge, yet that laſt was out 


of the road-way of the Subjects liberty, as the ſubſequent times do fully 
manifeſt, 
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manifeſt, And the like may be faid of arrays of Ships, which howeyer 
under command of Kings for publick ſervice, were nevertheleſs rigged 
and paid out of the publick charge. The ſum of all will be, that in cafes 
of defence from foreign Invaſion, Kings had power of array according to 
the order of Law; if they exceeded that Rule, it may be more rightly 
faid, they did what they would, than what they ought. 


CHAP. LI. 
Of the Peace. 


AR and Peace are two births by ſeveral venters, and may like the 

day and night ſucceed, but can never inherit each to other ; and 
for that cauſe they may claim to belong to one Father, and that one 
and the ſame power ſhould act in both: and yet it is no good Maxim, 
That he that is the chief Commander in War, ought to be the chief in the 
order of Peace. For it naturally befalls that Far, eſpecially that which 
we call Civil War, like ſome diſeaſes in the body, does rather breed ill hu- 
mours than conſume them; and theſe muſt be purged by dieting the State, 
and conſtant courſe of Juſtice, unto which the rugged Waves of Mar have 
little or no affinity, if they have not enmity. Nevertheleſs, the wiſdom 
of our Anceſtors thought it moſt meet to keep their Kings in work, as 
well in time of Peace, as of Yar; and therefore as they anciently referred 
the principal care thereof to the Lords, who together with certain ſelect 
perſons in every County, did adminiſter Juſtice in ſeveral ters or Circuits: 
ſo when Kings had once gotten the name of being chief in civil affairs, as 
they had it in martial, they ſoon left the Lords behind them (who alſo 
were willing enough with their own eaſe) and had the name of doing all, 
notwithſtanding it was done by advice of the Lords, and directory of Mi- 
niſters, or Commiſſioners thereto deputed. And thus that Peace which 
formerly paſſed under the Titles of Pax Domini, pax Vicecomitis, which 
is pax Regni, became by eminency ſwallowed up in that which was called 
the Kings Peace; and the Juſtices called the King's Juſtices, and himſelf 
flattered into that Title of Fountain of Fuſtice, which belongeth only to 
him that is The Moſt High or Chief Law-giver. 

The manner how this honourable care of the Safety and Peace of the 
Kingdom was employed, may be referred to a double conſideration ; the 
one in execution of Juſtice upon Delinquents, the other in preventing oc- 
cations of offence or delinquency, by means whereof the publick Peace 
might be endangered. The firſt was ated diverſly according to the pre- 
ſent ſenſe of affairs; for what was at firſt done by the Princes in theirCir- 
cuits, with one hundred of the Commons called Comites, and that done 
per pagos, vicoſque, was afterwards done by itinerant Judges, ſent from the 
King for the greateſt matters; and by Lords in their Leets, Governouts 
or chief Magiſtrates of Towns in their Courts, and Sheriffs in their Torns, as 
Judices ſtati for the eaſe of the people in matters of leſs moment. I fay, 
I conceive it was in the Torn; for I ſuppoſe no emergent Court, taken up 
upon occaſion, could by the Law draw a neceſſity of a ſudden appearance 


Mailb, cap. 25. of all above twelve years of age at the ſame. And for the ſame cauſe it 
ſeemeth, that one certain Torn every year was holden for inquiries of He- 
micide, unto which all above twelve years of age were to come, except 

Baron, 
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Barons, Clergy, and Women, or otherwiſe all ſuch had been bound to at- 


tendance on every Torn, Nevertheleſs, the work of the Torns continued 

not to hear and determine, as anciently they had done. For in Henry the \iror. car. 2. 
third's time, and formerly, divers men had Priſons to their own uſe ; ſome Seti. 9. 

as Palatines, others as Lords of Franchiſe, and others by power and uſurpa- 

tion, and had the benefit of all Finer incident: and by this means man 

were fined that deſerved it not, and ſome alſo that deſerved worſe. To Mag. Charta 
prevent which evil, Henry the third took away that power of holding T.“. 
Crown-pleas : And Edward the firſt took away their power to determine 

Eſcapes, and left them only the power of inquiry, and to certify at the Gloceft. cap. 8. 
next coming of the Juſtices. W 

But theſe injurious times had holden too long to be forgotten, or laid 

aſide by ſuch cool purſuit. Men were ſtill ordinarily impriſoned, and ſo 

continued oftentimes, till the coming of the Juſtices itinerant. For 

whereas in caſe of Bloodſhed, the Writ de odro & atia was a remedy; the 

other had no remedy but by procuring a Commiſſion of Oyer and Terminer, 

which ordinarily was a cure worſe than the hurt. As a remedy hereof, 

Edirard the firſt found out the new way of making Juſtices of Peace, as stat. Wine. 
may appear by the Statute at Minton; which Law being purpoſely made 13 Edv. 1. 

for the conſerving of the Peace, providing for penalty of Crimes already 

committed (as well as for the ſuppreſſing of future) ordaineth, That of 

fences againſt that Law ſhall be preſented to Fuſtices aſſigned to enquire there- 

of ; and though theſe at the firſt might be itinerant, yet it ſoon made way 

to reffant. And before that Statute, it ſeemeth the King had found out 

the way, if that Note be true which is left revived into memory by that 

honourable Reporter, which relating to the ſixth year of Edward the 

firſt, faith, That then prima fuit inſtitutio juſticiariorum pro pace conſer- Coke Inf. 4. 
vanda, And yet ſome ſemblance there is, that it was yet more ancient, b. 76. | 
even in the time of Henry the firſt, if I miſtake not the ſenſe of that clauſe 

in his Laws concerning Vagabonds ; he ordereth that they ſhall be carried | 
Juſticiæ que preeft, although the Language be not ſo Clerkly as to ſpeak Hen. 1. cap. 58. 1 
the ſenſe out. Now though their Work as yet was but in trial, and 
they were only truſted with power of inguiry, yet it induced a new way 
wherein the Sheriſf was not ſo much as intruſted to intermeddle; and 
which not only intermitted the courſe of his proceedings in ſuch matters, 
but alſo led the wayto the deſpoiling of the Sherif*s Torn, and Lord's 
Leet, of that little remainder that was left them of Judicatory Power in 
matters that were againſt the Peace, and made their Inguiſitory Power leſs 
regardful, and eaſed the Juſtices itinerant of much of their Work, in re- 
gard they were ſpeedily to certify up to the King, and fo theſe matters 
ſhould be determined in Parliament, according as thoſe Juſtices were 
elected in Parliament; who as it ſeems were jealous of giving the power 
of determining thoſe offences into any ſudden hand. To ſum up then 
the firſt part ; as touching the puniſhment of offences againſt the Peace, 
the wheel is now in the turning, the Leets and Torns begin to be lighted, 
the labour of the Juſtices itinerant leſſened, the Commiſſions of Oyer and 
Terminer diſuſed, by the bringing in of a new Order of Juſtices for the 
Peace eſpecially appointed; and the Parliament, as the ſupreme Providers, 
left as the reſerve tor the aſſerting and maintenance of the ſame ; albeit | 
that under it the power of determining much reſted upon Juſtices or : q 
Judges that attended the King's Court, after that the Common-pleas were | 
ſettled and confined to a certain place. 
The preſerving of the Peace for the future, conſiſted in preventing on 
Cc up- 
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cap. 4. 


Of preſerving the Peace. 


ſuppreſſing Riots, Routs, unlawful Aſſemblies, and in apprehending and (e. 
curing of ſuch as were actors and contrivers of ſuch deſigns, and other 
Malefactors. And herein we are to conſider, 1. The Laws: 2. The 
Means : 3. The executive Power. Concerning the firſt, there is no que- 
ſtion to be made, but that the power of making Laws for the maintenance 
of the Peace, reſted in the Parliament, although endeavour poſſibly might 
be uſed to ſettle the ſame in the ſole order of the King's own 8 ; and 
therefore we find not only the aſſize of Arms, but generally the ſubſtance 
of the Statute at Winton, to be formerly taken up by Proclamation by 
Kings, predeceſſors to Edward the ſecond, who firſt that I can find, put 
the ſame into force of a Law by Parliament, finding by experience that 
Proclamations may declare the King's Mind, but not command the People. 
Wills ; although peradventure the thing enjoined was of ancient uſe, and 
little inferiour to Cuſtom or Common Law. Such are the Diſtempers of 
Civil Broils, that bring up Peace in the rear, as a reſerve when their own 
ſtrength is waſted, — than out of any natural inclination thereto, A 
brief recollection of the Laws herein thus enſue : 


In caſe of Robbery or Felony committed, and the Delinquent 
be not forth-coming or diſcovered, the County or Hundred 
ſhall anſwer the damages. 


Of this, more may appear from the Norman and Saxon Laws: the in- 
tent appeareth by the Law itſelf, to ſtir up the people to uſe all means by 
purſuit with Hue and Cry, and making inquiſitions of the Fact with all 
ſpeed, in Townſhips, Hundreds, Franchiſes, and Counties. 


Perſons ſuſpefted ſhall not be entertained or harboured | 
any Inhabitant, unleſs be will undertake for bim. | 


Of this alſo formerly, both in the Norman and Saxon Laws. 


Walled Towns ſhall keep their gates ſhut from Sun: ſet t 
Sun-rifing. The like obſerved in Cities, Burroughs, and 
Towns, from the Feaft of Aſcenſion to Michaelmas, 


The power of the Watch was great: it might apprehend any Paſſenget 
and ſtay him all night; and if he be a ſuſpected perſon, he is to be com- 
mitted to the Sheriff, and if an eſcape be made, the party is to be pur- 
ſued with Hue and Cry. Theſe two laſt Chapters were in effect in Henry 
the third's time, in courſe, by way of the King's command by Writ, in the 
36th and 37th years of his Reign, with ſome more particulars concern- 
ing the ſame, 


Hig h-ways through every Lordſhip ſhall be kept clear m 
each fide, by the ſpace of 200 foot, from Hedges, Ditches, 
Buſhes, and Underwood. 


High-ways herein intended, are ſuch as are from one Market-Town to 
another; and in ſuch were always preſerved the publick peace or ſafety, 
for the maintenance of Commerce, and freedom of Traffick: which is ot 
{uch publick concernment, that it hath been of very ancient inſtitution. 


Every 


Of preſerving the Peace. 191 


Every man between the age of fifteen years and forty, ſhall ay. ;. 
maintain Arms in his houſe, according to the ancient Aſſize, 


for the preſerving of the Peace. 


This Chapter brings into conſideration the ſecond 2 propounded, 
viz. the means of preſerving of the Peace, which are two; Firſt, by main- 
taining Arms : 2. By certifh ing Defaults. In the firſt is to be conſidered 
the * that are to be aſſeſſed: 2. The Arms: 3. The End. The Per. 
ſons to be aſſeſſed to Arms, are indefinitely ſet down, and comprehend all 
ſorts, as well bond as free, and others; for ſuch are the expreſſions in 
the Commiſſion of Henry the third. But by the Aſſize of Henry the 
ſecond, none were to be armed but Freemen, and they worth fixteen or 36 Hen. 3. 
ten marks in Goods at the leaſt ; yet their ages are limited: by this Law — * 
they muſt be between fifteen years and forty ; but by the Commiſſion in Horeden. 
Henry the third's time, all between fifteen and ſixty years of age were to 
be armed. King Jobn arrayed all forts, free, bond, and all others that 
have Arms, or ought to have, or can carry Arms: and it ſeems by what N. Pari, 
hath been formerly noted, that thoſe that were younger than their Tenute An. 1213. 
would bear them out, were accepted into ſervice, if they would offer 
themſelves ; but by theſe courſes they, though under one and twenty 
years of age, were not only accepted, but compelled to War. Under this 
Title, we may alfo touch upon the perſons that were the inſtruments to Hoveden. 
array theſe men, or rather to arm them; and theſe were Juſtices /tinerant, Hen 2. FE 
or one or more Commiſſioners, ſuch as the King found moſt meet for te 
ſervice. And unto theſe were Commiſſions with inſtructions ſent ; and 
ſometimes Writs were directed only to the Sheriffs, to take with them 
twelve Knights of the County, and to go into every Hundred, and call vf. Paris pot 
before them all fach perſons as by the Law ovght to be affeffe at Arme, *9rerfaria. 
and to cauſe them to be ſworn to find and maintain Arms in fach manner 
as by the Law they then ſhould be, or formerly were aſſeſſed; and ſome- 
times the eſtabliſhment of Arms were ſet down in thoſe Mrits, and ſome- 
times publiſhed by Proclamation. For Kings found all means little enough 
to prevail to bring in alteration of Arms, and of their ſervice ; which was . paris, 
a thing not only troubleſome, but chargeable, and whereunto they could an. 1253, 
not eaſily prevail to bring the Freemen to conſent. And therefore ſome. © 1250. 
times the endeavours of Kings in ſuch caſes, did not only meet dilatio- 
nem, but alſo deletionem, as the Hiſtorian's words are, until the way was 
found out to declare an . by Parliament, by this Statute made M. paris. 
at Winton. 2953. 

Now for the nature of the eſtabliſhment, we are to conſider, that the 
people of England were diſtinguiſhed according to their Tenures, into 
ſuch as held by Knight-ſervice, and ſuch as held by Socage ; and that none 11. Gulielm. 
but thoſe being Freebolders, could be charged to find Arms, according as 38. 
by the Laws of the Norman Conqueror may appear. The eſtabliſhment 
of Arms for the Knights, were eſtabliſhed by their Tenures in certainty, 
and therefore no need was either of Aſſeſſment or Oath to tie them to find 
ſuch Arms; but all the difficulty was, for ſuch as were not bound by o- 
ther Tenure than as free-born Subjects, all of whom do owe to their Coun- 
try defence, and ſo queſtionleſs had liberty to provide themſelves of ſuch 
Arms as were by common and conſtant uſe held moſt advantageous againſt 
the common Enemy, and for the publick defence. And that theſe were 
put 1n certainty, may appear by * of King William formerly — 

e 2 A 
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II. Achelſt. 
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and by ſome inſtances in the Saxon Laws anciently uſed; amongſt others, 
that Law of Ætbelſtane, That for every Plough, every man ſhould find tay 
compleat Horſes. And another Order of AÆtheldred nigh eighty years af- 
ter, differing from it, aſſeſſed upon every eight Hides of Land, a Helmet, 
and a Coat of Mail: And the Hiſtorian tells us, That a Hide is a Plough. 
Land, or ſo much Land as one Plough can keep in Tillage to the end of one 
whole year. And the relief of the Noblemen of all forts and ranks, in 


. Canan. 97: Horſes, Helmets, Coats of Mail, Lances, Shields, and Swords; the 


meaneſt of all which degrees being called Mediocris Thainus, yielding a 
relief equal to the Arms of a Knight, in the times whereof we now 
treat, viz, one Horſe, one Helmet, one Coat of Mail, one Lance, one 
Shield, one Sword: all comprehended under arma ſua, as if he had a cer- 
tain proper Arms. And the Laws concerning the forfeiture of Arms, do 
in effect affirm the thing, viz. that all men were armed; yet probable it 
is, that laws were not then ſo often made for the enforcing this or that 
particular fort of Arms, in regard that till the Normans time this Iſland 
was troubled but ſeldom with any Enemiesfrom foreign parts, that brought 
any new ſorts of Weapons into faſhion; the Danes and Norwegians being 
no other than an old Acquaintance of theirs. Neither were the Saxons 


as yet tamed by any Enemy, fo far as to beg a Peace, albeit that the 


Danes had gotten them under. But after the Norman times, the Engliſh 


being ſomewhat over-matched in War, inclined more to Huſbandry, and 


began to lay aſide their regard of Arms; and this occaſioned the Kings 
to make Aſſeſſments of Arms: yet having regard to the ancient courſe of 
the Saxons, ſaving that they urged the uſe of the Bow more than formerly 
was uſed, and thereby taught the conquered to conquer the Conquerors 
in future ages. Of theſe ſorts of Aſſeſſments before this Statute at in- 
ton, I find but two: the firſt made by Henry the ſecond, and the other 
by Henry the third; which, together with that of this Statute, I parallel 
thus together, in their own words, 


Hen. 2. 
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3 5 Hen. 3. | Stat. } Wint. | ®See Mat. Par. 
2 Lands. Goods, 1 
Knights Fee. 15 Librat. 60 Marks. ot + Loo. — 
Loricam Loricam Loricam  |IHauberh — | Eadmer. p. 
often Capellum ferri \Capellum ferri Chapel de fer | Hi 2 par. 
lipeum Gladium + G adium | p. 170. 
Lanceam Cultellum — Cotel 
quum Equum Cbival 
Chattels. ; . 
6 Mark 3 | 10 Librat. on 08 ** 2 Goods. 
albergetrum |Halbergettum Halbertum auberk 
Capelletum ferri Capellum ferri Capellum ferreum|Chapel de fer 
Lanceam Gladium Gladium pee | 
Cultellum Cultellum tel 
;oMarks 1 | 100 5, 20 Marks. 1008s, Land. 
anbais Perpunttum Perpunttum Purpoint 
lletum ferri |Capellumferreum Capellum ferreum|Chapel de fer 
eam. Gladium Gladium Eſpee 
Lanceam Cultellum tel 
Cultellum 
Berwixt 51. and 4O 5. 2 9 Marks. "Berwixt ci. & 408. 
Gladium Gladium [E/pee 
Cultellum Arcum & ſagit. — & ſetes 


Arcum & ſagit. Cultellum 


tels 


Under 40 8. Under 9 Marks 
J to 408. 
alces Falces 
Giſarmas Giſarmas, &c. 
Cultellos, &c. 


a6 Under 40s. 


Faulx 
iſarmes 
otels 


Goods. 


Under 20 Marks 


* 


ſpees 


otels. 


I have thus impaled theſe three, that the Reader may the better diſcern 
how ey relate each to other, and ſo may the better underſtand the 
matter in the ſum, And I muſt explain three or four words in them as 
they are ſet down, before I can bring up the concluſion; becauſe the 
72 of the ſenſe of the words hath made ſome miſtake the intent 
Gon: thing, and forced the ſame to an unwarrantable iſſue. Lorica Lipſius de mi. 
gnifies that piece of Armour that defends the breaſt, or forepart of Dialer. 6 ** 


ceive 


y ; and ſometimes is made of plates of Iron, of which ſort I con- 
thoſe of the old Germans were, (whereof the Hiſtorian maketh 


— paucts loricæ, he faith the Germans had few Arms of defence of Tacitus. 
2 and fewer Helmets or Head- pieces) for otherwiſe, if they 
45 ron defences for their heads, they would not have been content with 
"ences made of Leather for their fore- parts, as in the firſt rude times 


Cluver. Germ. 
p.339 34. 
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be ſome Weapon of greater uſe, either a Czellax, or ſuch-like Weapon; 


the Statute at Vincbeſter holdeth to the ſame degrees in Lands, yet in the 


mean, that they had it in cheir eye, but not in their heart: For they would 
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they might have been. Sometimes it is made of links of Iron, and com- 
monly is called a Coat of Mail; but I conceive it cannct be fo meant in 
the aſſeſſments of Henry the Second, and Henry the Third, becauſe that 
thoſe of the ſecond degree are ſaid that they ought to keep Hauberget- 
tum, or Halburgellum, or Haubertum ; all which are but ſeveral dialects of 
one name, and ate taken for a Coat of Mail: and therefore by the diver- 
fity of names in one and the ſame aſſeſſment, I do conclude that the 
Armour was not of one and the ſame faſhion, But it is evident, that 
by Hauberk in the aſſeſſment of the Statute at Fant. is meant a Coat 
of Mail, and is neyer taken for a Breaſt-plate or Gerget, as hath been 
taken upon truſt by ſome that build more weighty concluſions upon 
that weak principle, than it is able to bear : and for the truth hereof, as 
the word is a French word, ſo I appeal to all French Authors, and ſhall 
not trouble the Reader with the notation of the word, or further about 
the meaning thereof. In the laſt place, as great miſtake is that alſo 
of the word Shapel de fer, which is taken by ſome to betoken a Breaſt. 
plate of Iron: For the truth whereof, the Reader may conſider the La- 
tin word Capellum, or Capelletum, and he ſhall find that it is an Iron cap, 
or an ordinary Head. piece: and in the Aſſize of Henry the Third, it holds 
the place of Caſſis in the Aﬀize of Henry the Second. For the manner 
of all theſe, let the Reader view the Scu of the ſeveral Norman 
Kings, armed for the Charge, in the beginning of their ſeveral Reigns, 
as they are repreſented in Speed's Hiſtory. It may alſo be conceived, 
that there is as much miſtake of that Weapon which is called Cultellum 
or Cotel, whittt they tranſlate it by the word Knife; for though it be true 
that it is one ſignification of that word, yet it appears not only by this 
Law, that it was a Weapon fora Knight in War, but in uſe at Tornaments, 
as by that Statute that forbids the uſe of a pointed Sword, or pointed 
Cotel, a Battoon, or a Mace, at that fport : and therefore it may ſeem to 


otherwiſe to enjojn the finding of a Knife to a man as an offenſive Wea- 
pon againſt men in Bertie would ſerve to no ule at all. 

Now concerning the difference between the feveral Aſſizes aforeſaid, 
it confiſteth either m the number of the ſeveral degrees or ranks of thoſe 
that are aſſeſſed: Or ſecondly, in the manner of their valuation: Or laſt- 
ly, in the particulars of their Arms aſſeſſed upon them. As touching the 
degrees in Henry the Second's time, they were but Three, in regard that 
he only aſſeſſed Free-holders : and certainly that was the ancient Law, 
as by the Law of the Conqueror, and other Saxon Laws formerly men- 
tioned, may appear. But Heury the Third taking example of King Fobr, 
who was the farſt founder of general arrays, charged all but ſuch as were 
men of nothing; albeit, I find not thatfuch as were of the inferiour degree, 
were ſworn to.thoſe-arms, but rather allowed to have them. And though 


value of Goods there is ſome difference, in favour of them that only have 
ſtock and no Freabeld. Secondly, there is ſome difference in the manner 
of valuation of Lands with Chattels ; and therein the Statute at Vinton ta- 
vours the perſonal eſtates, more than Men. III. and he more than Hen. II. 
and yet all of them pretend one rule of ancient caſtom ; I believe they 


come as nigh to it as they eould, and yet keep as far from it as they durſt. 
Thirdly, as touching the difference of the Arms between theſe three aſſeſſ- 
ments, it ſeems ſo ſmall, as in this they are moſt of them all one. * 

a where- 
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wherein Hen. 2. leads, both Hen. 3. and Edw. 1. do imitate, ſaving that 
they add the Horſe and Sword ; which queſtionleſs was to be underſtood 
as a granted caſe, that the compleat Arms of a man could not be carried 
and managed without a Hor/e, nor defended without a Sword. As touch- 
ing other alterations, it might be done upon good advice, as not being 
dcemed meet that ſuch as were no Knghts but in Eſtate, ſhould be armed 
in every reſpect like as the Knights were. And thus we have an ancient 
cuſtom of maintaining Arms by every Freeman, for the defence of the 
Kingdom, firſt made uncertain by the avarice of Kings, and negligence 
of the Freemen, and brought into an arbitrary charge ; at length redu- 
ced to a certainty, upon all forts of Inhabitants by a Statute-Law (if fo 
it then were) unto which every man had yielded himſelf bound by his 
own conſent. But to what end is all this? I ſaid it was for the defence 
of the Kingdom, and ſo it was inthe original; and yet alſo for the ſafety 
of the King in order thereunto, and for the ſafety and maintenance of 
the peace of every member of the whole body. This in one lump thus 
will not down with ſome, who will have this aſſeſſment only to be for 
keeping of the peace againſt Rauts and Riots, but not ſufficient nor intend- 
ed to be ſupply for War, when Edward the Firſt calls for it; becauſe Ea- 
ward the Firſt ſhall not have his power confined within the compaſs of a 
Statute, but to be at libery of array as he ſhould think meet: and it is 
not to be denied but the words of this Law run thus, vi. That the intent 
thereof is for preſerving of the Peace ; but thoſe general words will not | 0 
bear the power of a reſtrictive ſenſe; for certainly the Peace is as well 
preſerved by providing againſt War, as againſt Riots; and againſt Foreign 
Mar, as Inteſtine Mutinies. And that the Statute intended the one, as 
well as the other, will appear, becauſe it was made in relation to former 
precedents of Henry the Third ; and they ſpeak plainly that their intent 
was to ſtrengthen the Kingdom againſt dangers from abroad. The 
words of the Hiſtorian are clear, that Henry the Third charged all that 
had 15 libratas terre, and upwards, ſhould undertake the Arms of 
a Knight, ut Anglia, ficut Italia, militia roboraretur. And becauſe he M. Paris. fol. 
had threats from beyond Sea, by the defection of the Gaſcoigns, there- 97%, gel 
tore he caufed Writs to iſſue forth throughout the Kingdom, that ſecun- gg, 
dum priſtinam conſuetudinem, aſſeſſment of Arms ſhould be ſecundum facul- * 
tates ; and in one of the Writs publiſhed by the Hiſtorian, the expreſs I. Paris 
aſſeſſment of H. 3. formerly mentioned, is particularly ſet down. Nor 
are theſe Arms thus aſſeſſed, fo flight as men would pretend: for the 
Arms of the firſt Rank were the compleat Arms of a Knrght, and their E- 
ſtates equal thereunto; for thoſe 1 5 libratæ terre amounted to 780 Acres 
of Land, as the late publiſher of Paris his Hiſtory hath it; and is very 
nigh the reckoning of Henry Huntington, who (as hath been mention- 
ed) layeth a Helmet and Coat of Mail unto eight Hides of Land, which 
according to Gervaſe of Tilbury's account cometh to 800 Acres, every Cap. penult. 
Hide containing one hundred Acres. Theſe therefore were better than 
Hoblers. And the ſucceeding Ranks found Arms alſo proportionable to 
their Eſtates, as conſiderable as the times could find for ſuch as were of 
conſtant uſe, and might be ſupplied with other Weapons as occaſion 
ſerved, and as they might be of moſt benefit for the ſervice. 

Furthermore, whereas it's ſaid, that the wiſdom of the Parliament 
might be queſtioned, if they intended no better proviſion againſt an 
Enemy than againſt a Thief or a Rogue; I ſhould deſire the confideration 
of thoſe men, whether are thoſe Thieves and Rogues, in Troops W 

an 


| 
| 
! 
| 
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and well armed, or are they a ſort of ſcattered Out-laws, lightly armed 
to fly away, when they have gotten the prey? If they were in the for. 
mer poſture, I pray what difference in point of difficulty of ſuppreſſing, 
between them and/ſo many Enemies? and if it was diſcretion nh Par. 
liament to make this proviſion againſt the one, certainly theſe, with the 
Knighthood of the Kingdom, with as much diſcretion, will be ſufficient 
proviſion againſt the other, But if theſe be looked upon in the later 
ſenſe, I fear the diſcretion of the Parliament would have been much more 
queſtioned in arming all men that have any ability to ſuppreſs Thieves 
and Rogues, againſt which the ordinary Watch and Ward of the King. 
dom was an ancient and approved remedy, and ſufficient ſafe-guard. And 
I would fain know of theſe men, whether it be for the ſafety of Edward 
the Firſt, or any other King, to arm the whole body of the people, eſpe- 
cially in times of jealouſy, tor ſuppreſſing of Thieves and Robbers, when. 
as it may be done by a guard of known men in every County, with much 
more Eaſe, and leſs charge to the people. 

Laſtly, whereas it is endeavoured to make this Statute but a temporary 
proviſion, and taken up for the preſent condition of affairs, when Thieves 
and Robbers went with great ſtrength, and in multitudes : This might 
be, I grant, of ſome efficacy, if it had been introductio nov? juris; but it 
being grounded upon a former Cuſtom, the ground of that cuſtom (which 
was defence of the Kingdom) muſt be the warrant of the Law; other- 
wiſe the preſent inconvenience might be remedied by a preſent Order, and, 
needed not the help of a Law that ſhould reſt upon former Cuſtom, or 
provide for future generations. Nevertheleſs, if all be granted, v7z. that 


this Statute is but a preſent Order, that the Arms therein are too flight 


to reſiſt an Enemy, and the end thereof was only to enable the King- 
dom againſt Thieves and Robbers; yet could not Edward the firſt pre- 
tend to have any power to afſe/s Arms at pleaſure upon occaſion of War, 
for the defence of the Kingdom ; nor is there any precedent in ſtory that 
countenanceth it, ſeeing Henry the Third, and Henry the Second, in their 
courſe uſed the rule ſecundum facultates, as had been formerly obſerved; 
and the rule foregoing tended only to Freemen and their Lands. Nor 
did King John diſclaim the fame, but purſued it; (and yet if there be any 
precedent of Prerogative in ſtory, which King Jobn had not, that King 
will be looked upon as a King of wonderment) I fay, King John purſued 
it when he was in the ſtrength of his diſtemper, threatned by the Pope, 
provoked by the French King now ready in the field, vexed by his peo- 
ple; and himſelf ſcarce himſelf, ſummons to defend himſelf, themſelves, 
and the Kingdom of England, all men that ought to have Arms, or may 
have Arms, and ſuch as have no Arms, and yet arma habere paſſint, let 
them alſo come ad capiendum ſolidatas noſtras; and accordingly there came 
a vaſt number, not only of the armed men, but of the unarmed multi- 
tude, who afterward were ſent to their own home when victuals failed, 
Hitherto therefore King Fohn, not above three years before his death, 
held himſelf to the aſſeſſment to Arms only of ſuch as had Lands; and 
at this time of exigency, others unarmed were ſummoned to take Arms 
from the King with their pay, or otherwiſe they muſt fight without 
Weapons. | 

I am now come to the laſt general point, which concerneth the exe- 
cutive power of matters concerning the peace within this Law, touching 


which the Statute enforceth this, That Conſtables in every Hundred and 


Franchiſe ſhall have the view of Arms, and ſhall preſent defaults * 
E c 


during the Reigns of Hen. III. Edw. I. and Edw. II. 


the Statute of Juſtices aſſigned, who ſhall certify the ſame to the King in 
every Parliament, and the King ſhall provide remedy. Whereby it ſeem- 
eth manifeſt, that hitherto no Law or Cuſtom was made againſt any for 
default of Arms, but only ſuch as held by that Tenure : and therefore 
they had a ſhift to cauſe them to ſwear to maintain Arms, and ſo might 

roceed upon defaults, as in caſe of perjury ; and that the Parliamenr 
was ſtill lothe to ſet any certain rule for penalty, and abſolutely declined 
it, and left it under a general perzculo incumbente, which it is likely men 
would rather eſchew by obedience, than adventure upon out of a daring 
ſpirit, unleſs their caſe was very clear, within the mercy of common 
reaſon. And therefore ſuch caſes were left to ſpecial order of the Parlia- 
ment, rather than they would deliver ſuch a rod as determining power was, 
over into any uncertain hand whatever, It 1s very true, that by the opinion 
of ſome, this alſo hath been controverted, as if all the executive power had 
been turned out of the Parliament's Order, into the direZory of Edward 
the Firſt : which thing reacheth far; for then in order thereunto, the 
whole Militia of the Kingdom muſt have been under his ſafe command. 
And whether it ever entred into the conceit of that King I know not, but 
ſomewhat like thereunto, is not obſcurely urged to nouriſh and ſuggeſt 
ſuch a kind of notion, and fo derive it unto his Succeſſors, upon the 
words of a Statute de defen/ione portandi armorum, the Engliſb whereof 
„ ſhall render out of the French as followeth : 


Two things are concurrent with this, which is the body of the Statute, 
if ſuch it be. The one is the Preface, or the Occaſion : And the ſecond 
is the Concluſion upon the whole body of the fame. The Preface firſt 
ſets down the inſcription or direction of the Law; not to the People, but 
to the Juſtices of his Bench; and ſo it is in nature of a WVrit or Declara- 
tion ſent unto his Judges. Then it ſets down the Occaſion, which was a 
debate between Edw. 1. and his Lords, with a Treaty which was had 
before certain perſons deputed thereto: and it was accorded, that at the 
next Parliament, Order ſhall be taken by common conſent of the King, 
the Prelates, Earls, and Barons, that in all Parliaments, Treaties, and other 
Aſſemblies which ſhall be had in the Kingdom of England for ever after, 
all men ſhall come thereto without force, and without arms, well and peace- 
ably : and thence it recites, that the ſaid meeting at Parliament was had, 
and that there the Prelates, Earls, Barons, and Commonalty being aſſem- 
bled to adviſe upon this matter; nous eiont dit, faith one Copy, and nous 
erons dit, ſaith another Copy: ſo as whether this was the Declaration of 
the King unto the Parliament, or cf the Parliament to the King, is one 
doubt, and a principal one it is in ſuch a caſe as this. Then the conclu- 
ſion of all is, that the King commandeth theſe things ſhall be read before 
the Juſtices in the Bench, and there enrolled ; and this is dated the 3otb 
of October in the ſeventh year of his Reign, which was Ann. 1279. So 
as if it were the Declaration of the King, then it implieth as if it were not 
very well accepted of the Parliament; and therefore the King would 


Dd the 


have it reſt upon Record in nature of a Claim or Proteſtando, for ſaving 
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Condition of the Freemen of England. 
the Prerogative of the Crown. But if it were the Declaration of the 
Parliament, the King held it ſo precious a flower, that fearing it ſhould 
fade, ſet it in a private Garden of his own, that it might be more carcful- 
ly nurſed againſt the blaſt of Time; as if the Parliament had not aſſented 
thereto, or (if they did) meaned not to hold it forth to the world tor fu. 
ture times to be a conſtant rule, but only by way of conceſſion, to caſe 
themſelves of the preſent difficulty, in making a Law againſt wearing of 
Armour in ordinary civil affairs, and fo referred it to the King's care to 
provide againſt emergent breach of the peace, 2s an expedient for the 
preſent inconveniencies in affairs, And it will well ſuit with the poſture 
of affairs then in courſe : for the Welſh Wars were now intermitted, and 
a quiet of three years enſued ; in the midit of which, Soldiers having li- 
berty to do nothing (and that is next to naught) but recreate themſelves, 
uſed their wonted guiſe, as if they were not dreſſed that day that they 
were not armed; nor fit for counſel, unleſs (as their Anceſtors) with 
Weapons in their hands; nor worthy of the preſence of a King under o- 
ther notion, than as a General in the field, and themſelves as Com- 
manders that are never a-/a-mode but when all in Iron and Steel. I fay, 


to make a Law that muſt ſuddenly bind men from riding or being armed, 


when no man thought himſelf ſafe otherwiſe, was in effect to expoſe their 
bare necks to the next turn of the Sword of a King that they did not over- 
much truſt, and the leſs in regard he truſted not them. I do not wonder 
therefore if the Parliament liked not the work, but left it to the King to 
provide for the keeping off breaches of the Peace, and promiſed their aſ- 
ſiſtance therein. 

Laſtly, ſuppoſing all that is or can be ſuppoſed, v/z. that the Parlia- 
ment had given up the power of the Militia unto Edward the Firſt ; yet 
it was not to all intents, nor did it continue: for beſides the Statute of Tor- 
naments, which ſheweth plainly that the ordering of Armour was in the 

wer of the Parliament, and which in all probability was made after that 

aw laſt before-mentioned ; the Statute at Vinton, made after this Law 
nigh fix years ſpace, ordereth the uſe of the Trained- bands in maintaining 
the peace; and reſerveth the penalties to themſelves for any default com- 
mitted againſt the ſaid Act. And therefore, notwithſtanding any thing 
that yet appeareth to me out of any Law or Hiſtory, the chief Modera- 
torſhip of War and Peace, within the Realm of England reſteth hitherto 
upon the Parliament next unto God; and in the King no otherwiſe, than 
in order to the Publick, the rule whereof can be determined by no other 
Judge than that which can be intended to have no other reſpect than the 
publick good, and which is the Abridgement of the large Volume of the 
Kingdom, | 
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ND thus have I brought the ſhape of the Engh/b Government 

(rude as it is) from the firſt off-ſpring of the Saxons, through 

the rough Waves of the Daniſb Tempeſts, the Rocks of Norman 
invaſion, and of the Quick-ſands of Arbitrary Government under, Po 

and Kings, to the Haven: much defaced it is, I confeſs, by the rage of 
time, and yet retained the original likeneſs in proportion. 

Kings firſt (about the Norman times) joining with the Lords for their 

joint intereſt above the ordinary pitch, had mounted each other too 

high to be Lords over Free- men. Then by flattering of the Free- men in- 

to their deſigns, hovered above them all ; but not being able to main- 

tain their pitch ſo long as the Lords held together, ſtooped for a party 
amongſt 2 and ſoon obtained their deſire. For ſome Lords (more 
ambitious than others, and theſe again more popular than them) ſeek 
ſeveral intereſts. And thus Kings (aided by their party to a Supremacy 
which they were never born to; and raiſed by them into a preheminence 
above their Peers, which neither Law nor Cuſtom ever, gave them) are 

of Moderators in the Council of Lords, become Moderators of thoſe 
Councils; and ſo they obtained all that the Lords had, but no more. For 
though both they and the Lords abuſed their power over the Free-men by 
extortion and oppreſſion, as Lords over Tenants ; yet could they never 
prevail over them as free-born Subjects, to gain their conſent to give their 
Right, or the Law, up to the King's beck: but ſtill the Law remained 
arbiter both of King and People, and the Parliament ſupreme Expounder 

and Judge both of it and them. For other argument hereof there will 

be little need (beſides what hath formerly appeared) than what we find 

in Bracton, who wrote in the time of Henry the Third, to this effect: g. gon, ti. 2 
The King hath Superiours, viz. God, and the Law by which he is made King, cap. 16. 
alſo bis Court, viz. the Earls and Baron: Earls (according to their name Co- 
mites) are the King's Aſſociates, and he that bath an Aſſociate hath a Ma- 4e 138 
er; and therefore if the King be unbridled, or (which is all one) without Law, 

they ought to bridle him, unleſs they vill be unbridled as the King, and then 

the Commons may cry, Lord Feſus, &c. This was the judgment of that fa- 

mous Lawyer of the ſtate of an Engliſb King, in Henry the Third's time. 

I ſhall add hereto a concurrent teſtimony of a Lawyer alſo in Edward the zr Juſt 
Firſt's time. Although (faith he) the King ought to have no equal in they. 9. 
Land; yet becauſe the King nor his Commiſſioners (in caſe where os King in- 
trencheth upon the right of any of his Subjefts) can be both Fudge and Par- 

tv, the King by right ought to have Companions, to hear and determine in 
Parliament all Writs and Plaints of wrongs done by the King, the Queen, or 

their Children, and of thoſe wrongs eſpecially, whereof otherwiſe common right 
cannot be bad. Nor is this the opinion only of Lawyers, but it is the 

Law it ſelf unto which the Royal aſſent was added, and the ſame * Edw. 2 
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with an Oath in the ſolemn ſtipulation made by Kings at their Corona. 

tion, with the people then preſent, in the name of the whole body: the 
Remonſt. Par- ſum whereof is wont to be propounded to the King in this manner, though 
liament. uo. in a different Language. 


ven. |. 2. 
An. 1642. 


1. Will you grant and keep, and by your 
Oath confirm to the People of England the 
Laws and Cuſtoms to them granted by the an- 
cient Kings of England, your righteous and 
godly Predeceſſors; and eſpecially to the Clergy 
and People, by the glorious King St. Edward 
your Predeceſſor? | 


The King's Anſwer : J do them grant 
and promiſe. | 


2. Will you keep to God and the Church, 
and the Clergy, and the People, Peace and Con- 
cord ſincerely according to your power? 


The King's Anſwer : J will do it. 


3. Do you grant to hold and keep the Laws 
- 21744 and rightful Cuſtoms, * which the Commonalty 
4. kee of your Realm ſhall have choſen, and to main- 
Aan cha. tain and enforce them to the honour of God af. 


ter your power ? 


The King's Anfiver : I this do grant 
and promiſe. 


In few words, the King promiſed to keep the Laws already made, the 
Peace of his Kingdom, and the Laws to be agreed upon by the Commo- 
nalty: the fame in ſubſtance with that of Henry the Firſt, William the 
Conqueror, the Daniſh and Saxon Kings formerly had, and in the fore 

ing diſcourſe obſerved. And thus is he led to the Throne in a Chain 
of Gold, a ſerious memorial of the King's duty as he is a Man, and a glo- 
rious ornament to him as a King. If then the King be under the Lav 
an caſe of direction, as by Rigulation be is bound ; if he be likewiſe ot 
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der the Law in caſe of tranſgreſſion, to be judged by his Comztes or Peers: 
Hitherto certainly an Engliſh King is but Primas inter omnes, and not ſu- 
pra totum; and if at any time he skipped higher, he afterwards fell low- 
er : for it was the lot of theſe times to have Lords that were bent to 
work the people to regard their own Liberties, in which the Lords had 
firſt wrapped up their own Claims. Thus come the counſels of ſuch as 
have been notoriouſly exorbitant to be ſcanned ; and to bring theſe into 
frame, all run out of frame ; the Barons Wars ariſe, and thrive according 
as intereſts do concenter more or leſs: the iſſue is like that of a drawn 
battle, wherein he that continueth laſt in the Field, is glad to be gone a- 
way, and fo the Title is left to be tried upon the next advantage that ſhall 
ariſe. 

vet had Kings gotten one ſtep forwards to their deſign, which was, 
in that they now had to deal with a divided Baronage. It was the birth 
of Ambition, and it was nouriſhed by the ſame milk; for thoſe that 
ſide with the King are become Magnficoes next to the King's perſon, and 
the ſole managers of all the great affairs of State, concurrent with their 
own deſigns under-board. But the other Lords are in account rural, 
ſtanding further off; and looking on at a diſtance, are laid away as ſu- 
perfluous. And as they themſelves are out of the game of great men, 
ſo grow they mindleſs of their intereſt in the great affairs : yet of theſe 
there is diverſity ; for ſome ſport themſelves in their condition ; others 
obſerve the irregular motions of thoſe above, and watch their own 
time. | 

This was the firſt advance of that ſociety, which was afterwards called 
the Privy Council; being a company of choice men according to the 
King's bent, unto whom the conſideration of all the weighty affairs of 
the Kingdom is committed ; but nothing can be concluded without the 
King's Fiat, which regularly ſhould follow upon the premiſſes, according 
to the major vote; but more ordinarily ſuiteth with that which beſt ſuit- 
eth with his pleaſure. And now are Parliaments looked on as fatal, or at 
the beſt but as heavy dull Debates, and inconvenient both for ſpeed and 
{ ; which indeed are advantages for weak and unwarrantable coun- 
cils; but ſuch as are well-grounded =_—_ truth, and ſtrength of reaſon 
of State, are not afraid to behold the cleareſt noon-day ; and prevail nei- 
ther by ſpeed nor ſecrecy, but by the power of uncontrolled Reaſon fetcht 
from truth it ſelf, The Grand Council of Lords alſo are now no leſs bur- 
thenſome: For though they were not able to prevail againſt the private 
deſigns of an arbitrary Supremacy, yet do they hinder the progreſs, tell 
tales to the people, and blot the names of thoſe that are of that aſpiring 
humour; which once done, like that of Sihpbus, they have no other end 
of their labour than their toil, 

Thus periſhed that ancient and rightly honourable Grand Council of 
Lords, having firſt laid aſide the publick, then loſt unity, and laſtly them- 
ſelves; beſides the extream danger of the whole body. For the ſenſe 
of State once contracted into a Privy Council, is ſoon recontracted into a 
Cabinet-Council, and laſt of all into a Favourite or tuo; which many times 
brings damage to the publick, and both themſelves and Kings into ex- 
treme præcipices; partly for want of maturity, but principally through 
the providence of God over-ruling irregular courſes to the hurt of ſuch as 
walk in them, 

Nor were the Clergy idle in this buſtle of affairs, although not very 
well employed ; for it is not to be imagined but that ——_—— 

—_—_ 
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plaid between the Lords, Commons, and King, laid each other open to 
the aim of a foreign pretenſion, whilſt they lay at their cloſe guard one 
againſt another. And this made an Eccleſiaſtical Power to grow upon 
the Civil, like the Ivy upon the Oak, from being Servants to Friends, and 
thence Lords of Lords, and Kings of Kings. By the firſt putting forth, 
it might ſeem to be a Spiritual Kingdom; but in the bloſſom, which now 
is come to ſome luſtre, it is evident to be nothing but a Temporal Monar- 
chy over the Conſciences of Men; and ſo, like Cuckows, laying their 
Eggs in neſts that are none of their own, they have their brood brought 
up at the publick charge. Nevertheleſs, this their Monarchy was as yet 
beyond their reach; it was Prelacy that they laboured for, pretending to the 
Pope's uſe, but in order to themſelves. The Cripple eſpied their halting, 
and made them ſoon tread after his pace; he is content they ſhould be 
Prelates without meaſure, within their ſeveral Dioceſſes and Provinces, 
ſo as he may be the ſole Prælatiſſimo beyond all compariſon. And un- 
doubtedly thus had been before theſe times deſtroyed the very principles 
of the Church-Government of this Kingdom, but that two things pre- 
judiced the work: The one, that the Papalty was a foreign Power; and 
the other, that as yet the Pope was entangled with the power of Coun- 
cils, if he did not ſtoop thereunto. The firſt of theſe two, was the moſt 
deadly Herb in the Pottage, and made it ſo unſavoury, that it could never 
be digeſted in this Kingdom: For Kings looking upon this as an intrench- 
ment upon their Prerogative, and the People alſo as an intrench- 
ment upon their Liberties, both or one of them were ever upon the guard, 
to keep out that which was without, and which they ſaw would be ruled 
neither by Law nor Counſel. And therefore though both Kings and Pec- 
ple yielded much unto the importunity of theſe men, and gave them many 
privileges whereby they became great, yet was their greatneſs depen- 
dant upon the Law of the Land and Vote of Parliament ; and though 
they had the more power, they nevertheleſs were not one jot the more 
abſolute, but ſtill the Law kept above their top. I deny not but they in 
their practice exceeded the rule often, and lifted themſelves above their 
rank ; yet it is as well to be granted, that they could never make Law 
to bind the Churchmen, much leſs the Laity, but by conjunction of the 
Grand Council both for Church and Common-wealth affairs ; nor could 
they execute any Law in caſe that concerned the Liberty or Propriety of 
either, but in a Synodical way, or as deputed by the Parliament in that 
manner. And therefore I muſt conclude, that in theſe times whereof 
we treat, the principles of Church-Government, ſo far as warranted 
by Law, were in their nature Presbyterial; that is, both in making Laws 
and executing them, Biſhops and Archbiſhops were never truſted with 
the ſole adminiſtration of them, but in and by conſent of Synods, in 
which the Clergy and Laity ought to have their joint vote. And all 
power more, or contrary hereto, was at the beſt an uſurpation coloured 
by practice; which was eaſily attained, when there was a perpetual 
Moderatorſhip reſting in the Biſhop, and over all the Pope; the Ning, 
Lords, and Commons in the mean while being buried in purſuit of ſeve- 
ral intereſts elſewhere. 

To make all ſemblable, the Freemen met with the fad influence of 
theſe diſtempers, as well from the King and Lords, as the Clergy. Kings 
to fave their own ſtake from the Pope, remitted of that protection which 
they owed: to their Subjects, and let in upon them a flood of oppteſ- 


fions and extortions from the Romiſb and Engi/h Clergy, and fo . : 
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little ſhip caſt out a Barrel for the Whale to purſue, till it gets away: 
But this changed no right. The Lords by their parties ſhattered them 
aſunder, and diſmembred their body by inteſtine broils. The Clergy 
more craftily making ſome of them free Denizons of the Roman See, 
and taking them into their protection, whilſt others of the Free-men at 
a diſtance, were expoſed as a prey to the continual aſſaults of thoſe devour- 
ing times: All-theſe conſpired together to deface and deſtroy that an- 
cient and goodly bond of Brotherhood, the Law of Decenners, by which 
the Free-men, formerly holden together like Cement in a ſtrong Wall, 
are now left like a heap of looſe ſtones, or ſo many ſingle men, ſcarce- 
ly eſcaping with their ſkin of Liberties, and thoſe invaded by many 
piojects, and ſhifts in Government of State-affairs. So muſt I leave 
them until ſome happy hand ſhall work their repair, both for time 
and — as ĩt pleaſe that great and wiſe Maſter-builder of the 
World. | | 
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HE more Words, the more Faults, is a divine Maxim, that hath 
t a ſtop to the publiſhing of this Second Part for ſome time : 
ut obſerving the ordinary humour ſtill drawing off, and paſ- 
ſing a harſher Cenſure upon my Intentions in my Firſt Part than I ex- 
ed ; I do proceed to fulfil my courſe, that if Cenſure will be, it may 
be upon better grounds, when the whole matter is before. Herein I ſhall 
once more mind, that I meddle not with the Theological Right of Kings, 
or other Powers, but with the Civil Right in Fact now in hand. 
And becauſe ſome mens Pens of late have ranged into a denial of the 
Commont ancient Right in the Legiſlative Power; and others, even to ad- 
nul the Right both of Lords and Commons therein, reſolving all ſuch 
power into that one principle of a King, Quicguid libet, licet, 10 maying 
the breach much wider than at the beginning ; I ſhall intend my courſe 
againſt both. As touching the Commons Right, jointly with the Lords, 
it will be the main end of the whole; but as touching the Commons Right, 
in competition with the Lords, I will firſt endeavour to remove out of 
the way what I find publiſhed in a late Tractate concerning that matter, 
and ſo proceed upon the whole. 

The ſubje& of that Diſcourſe conſiſteth of three parts; one to prove 
that the ancient Parliaments, before the thirteenth Century, conſiſted 
only of thoſe whom we now call the Houſe of Lords; the other, that 
both the Legiſlative and Judicial Power of the Parliament reſted wholly 
in them. Laſtly, that Knights, Citizens, and Burgeſſes of Parliament, or 
the Houſe of Commons, were not known nor heard of till punier times 
than theſe. This laſt will be granted, viz. That their ſeveral Titles of 
Knights, Citizens, and Burgeſſes, were not known in Parliament till of lat- 
ter times : Nevertheleſs, it will be inſiſted upon, that the Commons were 
then there. The ſecond will be granted but in part, viz. That the 
Lords had much power in Parliament in point of Juriſdiction, but nei- 
ther the fole, nor whole. 


The firſt is abſolutely denied, neither is the ſame proved by any one 
inſtance or pregnant ground in all that Book, and therefore not clearly 
demonſtrated by Hiſtories and Records beyond contradiction, as the Ti- 
tle-page of that Book doth hold forth to the World. Firſt, becauſe not 


one inſtance in all that Book is excluſive to the Commons ; and ſo the 
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whole Argument of the Diſcourſe will conclude, Ab Authoritate Nega- 
tiva, which is no Argument in human teſtimony at all. 


Secondly, The greateſt number of inſtances in that Book, are by hin 
ſuppoſed to concern Parliaments, or General Councils of this Nation 
holden by the Repreſentative thereof ; whereas indeed they were either 
but Synodrcal Conventions for Church-matters, whereunto the poor Cm. 
mons (he well knoweth) might not come, unleſs in danger of the Ca. 
nons dint; or if they did, yet had they no other work there, than to hear, 
learn, and receive Laws from the Ecclefiaſticks. And the Lords them. 
ſelves, though preſent, yet under no other Notion were they, than as C:un. 


fel to the King, whom they could not caſt out of their Council, till after. 


ages, though they often endeavoured it. 


"Thirdly, The Author of that Tra&ate alſo well knoweth, that Kings 
uſually made Grants and Infeodations by advice of the Lords, without 
the aid of the Parliament : And it is no leſs true, that Kings with the 
Lords, did in their ſeveral Ages exerciſe ordinarily Furiſdiction, in caſes of 
diſtributive Juſtice ; eſpecially after the Norman entrance: For the ſtep 
was eaſy, from being Commanders in War, to be Lords in Peace ; but 
hard to lay down that power at the Foot of Juſtice, which they had 
uſurped in the rude times of the Sword, when men labour for Life rather 
than Liberty; and no leſs difficult to make a difference between their 
deportment in commanding of Soldiers, and governing of Country. 
men; till Peace by continuance had reduced them to a little more ſobrie- 

Nor doth it ſeem irrational, that private differences between Party 
and Party, ſhould be determined in a more private way, than ty trouble 
the whole Repreſentative of the Kingdom with matters of ſo mean con- 
cernment. If then thoſe Councils mentioned by the Author, which con- 
cern the King's Grants, and Infeodations, and matters of Judicature, be 
taken from the reſt of the Precedents, brought by him, to maintain the 
thing aimed at; I ſuppoſe ſcarce one Stone will be left for a Foundation 
to ſucha glorying Structure, as is pretended in the Title-page of that Book: 
And yet I deny not, but where ſuch occaſions have befallen, the Parlia- 
ment ſitting, it hath cloſed with them, as things taken up by the way. 


Fourthly, It may be that the Author hath alſo obſerved, that all the 
Records of Antiquity paſſed through (if not from) the hands of the 
Clergy only ; and they might think it ſufficient for them to honour 
their Writings with the great Titles of Men of Dignity in the Church 
and Commonwealth, omitting the Commons, as not worthy of mention; 
and yet they might be there then preſent, as it will appear they were, 
in ſome of the particular inſtances enſuing, to which we come now in 
a more punctual conſideration, 


The firſt of theſe, by his own words, appears to be a Churchmote, or 
Synod ; it was in the year 673, called by the Archbiſhop, who had no 
more power to ſummon a Parliament, than the Author himſelf hath: 
And the ſeveral Concluſions made therein, do all ſhew that the Peu 
had no work there, as may appear in the ſeveral Relations thereof made 
by Matthew Weſtminſter, and Sir Henry Spelman, an Author that he makes 
much uſe of, and therefore I ſhall be bold to make the beſt uſe of him 
that I can likewiſe, in vindicating the truth of the point in hand: Fo; 


whatever this Council was, it is the leſs material, ſeeing the ſame Author 
recitei 
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recites a Precedent of /E7helbert, within ſix years after Auſtiu's entry 
into this Illand, which was long before this Council, which bringeth 
on the Van of all the reſt of the Opponent's Inſtances; which King 


called a Council, ſtiled, Commune Concilium tam Cleri quam Populi : and Pig 126. 


in the concluſion of the ſame, a Law is made upon the like occaſion, 
Si Rex Populum convocaverit, &c. In both which it is evident, that 
in thoſe times there were Councils holden by the People, as well as by 
the Magnates or Optimates. 

His next inſtance is in the year 694, which is of a Council holden by 
the Great Men, but no mention of the Commons ; and this he will have 
to be a Parliament, albeit, that he might have found both Abbateſſes, 
or Women, and Preſbyters, to be Members of that Aſſembly, and (for 
default of better) atteſted the Concluſions of the ſame, notwithſtand- 
ing the Canon, Nemo militans Deo, &c. But I muſt alfo mind him, 
that the fame Author reciteth a Council holden by King Ina, Suaſir 
omnium Aldermannorum, & Seniorum, & Sapientum Regni : and it is 
very probable, that all the Wiſe Men of the Kingdom were not included 
within the Lordly Dignity. 

The third inſtance can have no better ſucceſs, unleſs he will have the 
Pope to be allowed power to call a Parliament, or allow the Archbiſhop 
power to do that ſervice by the Pope's command]; for by that Authority 
this (whatever it be) was called, if we give credit to the Relations of 


Sir Henry Spelman ; who alſo reciteth another Council within three leaves Concil. Brit. 
foregoing this, called by Mithered at Barkhamſtead, unto which the Clergy**%: a2. 


were ſummoned, Qui cum viris utique militaribus communi omnium aſ- 


ſenſu has leges decrevere : So as it ſeemeth in thoſe times Soldiers or Ibid. p. 194. 


Knights were in the Common Council, as well as other Great Men. 


In the next place, he bringeth in a Council holden in the year 747» 


which (if the Archbiſhop were then therein Preſident, as it is faid, in Ibid. p. 242, 
the preſence of the King) was no Parliament, but a Church-mote ; and #45: 


all the Concluſions in the ſame do teſtify no leſs, they being every one 
concerning Eccleſiaſtical matters. 


And furthermore, before this time, the Author out of whom he citeth Pag. 219: 


this Council, mentioneth another Council holden by Ina the Saxon King, 
in the preſence of the Biſhops, Princes, Lords, Earls, and all the w/e old 
Men and People of the Kingdom, all of them concluding of the inter- 
marriage between the Britons, Pitts and Saxons, which formerly, as it 
ſeemeth, was not allowed. And the ſame King by his Charter, men- 
tioned by the {ame Penman, noteth that his endowment of the Mona- 
ſtery of Glaſtenbury was made, not only in the preſence of the Great Men, 
but, Cum præſentia populationts ; and he faith, that Omnes confirmaverunt : 
which I do not mention as a work neceſſary to be done by the Par- 
liament, yet ſuch an one as was holden expedient as the cafe then ſtood. 
Forty years after, he meeteth with another Council, which he ſup- 
poſeth to be a Parliament alſo, but was none, unleſs he will allow the 
Pope's Legate power to ſummon a Parliament. It was holden in the 
year 787 ; and had he duly conſidered the return made by the Pope's 
Legate of the Ads of that Council, which is alſo publiſhed by the ſame 


Author, he might have found, that the Legate ſaith, That they were Pag. 392. 


propounded in publick Council, before the King, Arcbbiſtop, and all the 
Biſhops and Abbots of the Kingdam, Senators, Dukes, or Captains, and 
People of the Land, and they all _—_ to keep the ſame. g 
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ſaith concerning it, Viſum eft cunctis gentis Neſtræ ſapientibus; to as it 
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Then he brings in a Council holden in the year 792, which he would 
never have ſet down in the Liſt of Parliaments, if he had confidered how 
improper it is to conſtrue Provinciale tenuit Concilium, for a Parliament; 
and therefore I ſhall need no further to trouble the Reader therewith, 

The two next are ſuppoſed to be but one and the fame; and it is ſaid 
to be holden Anno 794, before nine Kings, fifteen Biſhops, twenty Duk-;, 
&c. which for aught appears, may comprehend all England and Scotland; 
and is no Parliament of one Nation, but a Party of divers Nations, tor 
ſome great matter, no doubt, yet nothing in particular mentioned, but 
the ſolemn laying the Foundation of the Monaſtery of Saint Albans. 

What manner of Council the next was, appeareth not, and therefore 
nothing can be concluded therefrom, but that it was holden in the year 
. Council which is next produced, was in the year 8co, and is called 
in great Letters, Concilium Provinciale, which he cannot grammatically 
conſtrue to be a Parliament; yet in the Preface it is ſaid, that there weie 
Viri cujuſcunque dignitatis : and the King in his Letters to the Pope, 


ſeemeth by this, and other Examples of this nature, that though the 
Church-motes invented the particular concluſions, yet it was left to the 

IWittagenmote to judge and conclude them. 

There can be no queſtion, but the next three Precedents brought by 
the Opponent were all of them Church-motes : For the firſt of them, 
which is ſaid to be holden in the year 8 16, is called a Synod, and both 
Prieſts and Deacons were there preſent, which are no Members of his 
Parliament, conſiſting only of the Houſe of Lords ; and they all of them 
did pariter tractare de neceſſariis & utilitatibus Eccleſiarum. The ſecond 
of them is called a Synedal Council, holden Anno 822, and yet there 
were then preſent Omnium dignitatum Optimates ; which cannot be un- 
derſtood only of thoſe of the Houſe of Lords, becauſe they ought all to 
be perſonally preſent, and therefore there is no Optimacy amongit them. 
The laſt of theſe three is called Synodale Conciliabulum, a petty Synod, in 
great Letters: and befides, there were with the Biſhops and Abbots 
many ve Men; and in all theſe reſpects it cannot be a Parliament only 
of the great Lords. | 

The next Council, faid to be holden in the year 823, cannot alſo be 
called properly a Parliament, but only a Conſultation between two 
Kings and their Council, to prevent the invaſion of the Danes; and the 
atteſts of the King's Chaplain and his Scribe, do ſhew alſo that they were 
not all Members of the Houſe of Lords. 

The Council cited by the Opponent in the next place, was holden An» 
838, being only in nature of a Council for Law, or Judicature, to de- 
termine the validity of the King's Grant made to the Church of Car- 
terbury ; which is no proper work for a Parliament, unleſs it befall during 
the ſitting of the ſame. 

The next is but a bare title of a Council, ſuppoſed to be holden Ann 
850, and not worth its room ; for it neither ſheweth whether any thing 
was concluded, nor what the Concluſions were. | 

The work of the next Council, alledged to be holden Anno 851, was 
to confirm the Charter of the Monaſtery of Croyland, and to determine 
concerning affairs belonging to the Mercians; and if it had been a Par- 
lament for that people, it might be worthy of enquiry how regularly 
the Archbiſhop of Canterbury, and the Biſhop of London, and _ = 

| aſſadors 
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baſſadors from the Ve- Saxons, could fit amongſt them, and atteſt tho 
Concluſions therein made, as well as the proper Members of that Na- 


tion. 
He cometh in the next place to a Council holden in the year 8 55, 
which is more likely to be a Parliament than moſt of them former 
mentioned, if the Tithes of all England were therein given to the Church; 
but hereof I have ſet down my opinion in the former part of the Diſ- 
courſe. And though it be true, that no Knights and Burgeſſes are therein 
mentioned, as the Opponent obſerveth out of the Title ; yet if the body 
of the Laws be duly confidered, towards the Conclufion thereof it will 
appear, that there was preſent Fidelium infinita multitudo, qui omnes re- 
gium Chirographum laudaverunt, Dignitates vero ſua nomina ſubſeripſe- 
runt. And yet the Wittagenmotes in theſe times began to be rare, be- Concil. Brit. 
ing continually interrupted by the invaſions of the Danes. * 
The three next Councils, alledged to be in the years 930, 944, 948, 
were doubtleſs of inferiour value, as the matters therein concluded were 
of inferiour regard, being ſuch as concern the paſſing of the King's Grants, 
Infeodations and Confirmations. 
The Council mentioned to be in the year 965, is ſuppoſed to be one Concil. Brit. 
and the fame with the next foregoing, by Sir Henry Spelman ; which 58. 480. 
calls itſelf a General Council, not by reaſon of the general confluence of 
the Lords and Laity, but becauſe all the Biſhops of England did then meet. 
The Primi and Primates were there; who theſe were, is not mentioned, 
but it is evident that the King of Scots was there, and that both he and 
divers that are called Miniſtri Regis, atteſted the Concluſions. It will be 
difficult to make out how theſe ſhould be Members of the Houſe of Lords, 
and more difficult to ſhew a reaſon why in the atteſting of the Acts of 
theſe Councils, which the Opponent calls Parliaments, we find ſo few of 
the Laity, that ſcarce Twelve are mentioned in any one of them, and 
thoſe to deſcend ſo low as the Miniſtri Regis, to make up the number. 
Five more of theſe inſtances remain, before the coming of the Nor- 
mans. | 
The firſt of which was in the year 975, and in a time when no Par- Concil. Brit. 
liament, according to the Opponents principles, could fit ; for it was an **8: 495. 
Inter-regnum. | 
The two next were only Syneds to determine the difference between 
the Regulars and the Seculars, in the King's abſence, by reaſon that he 
was under age; and they are ſaid to be in the years 977 and 1009, But 
it is not within the compaſs of my matter to debate their dates. : 
The laſt two were Meetings or Courts of Judicature, to determine 
the Crime of Treaſon ; which every one knows is determinable by in- 
feriour Courts before the high Steward or Judges, and therefore not ſo 
peculiar to a Parliament, as to be made an Argument of its exiſtence. 
And thus are we at an end of all the inſtances brought by the Opponent 
to prove that Parliaments before the Norman times conſiſted of thoſe whom 
we now call the Houſe of Lords, All which I ſhall ſhut up with two 
— Notes taken out of the Book of Councils, publiſhed by Sir Henry 
pelman. 


The firſt of which concerneth a Grant made by Canutus, of an ex- Pag 534 
emption to the Abbey of Bury Saint Edmunds, in a Council wherein were 
Preſent Archbiſhops, Biſhops, Abbots, Dukes, Earls, Cum quamplurimis 
Fregariis militibus, cum populi multitudine copioſa votis regiis unanimiter 

conſen- 


an Agreement, as An. 1153. And how to execute Laws by Judges and 


A Vindication of the ancient Way | 


conſentientes. The other taken out of the Confeſſor's Laws, which tell us, 
that Tythes were granted to the Church, 2 Kege, Baronibus, & Papi. 
And thus I ſhall leave theſe Teſtimonies to debate with one another, 
whilſt the Reader may judge as ſeemeth moſt equal to himſelf. 

Being thus come to the Norman times, and thoſe enſuing ; I ſhall more 
ſummarily proceed with the particulars concerning them, becauſe they 
were times of Force, and can give little or no evidence againſt the Cut. 
toms rightly ſettled in the Saxon times, which I have more particularly 
inſiſted upon, that the original Conſtitution of this Government may the 
better appear. Now for the more ſpeedy manifeſting of the truth in the 
particulars following, I ſhall pre-adviſe the Reader in three particulars, 


Firſt, That the Church- motes grew more in Power and Honour 
the aid of the Normans Law, refuſing the concurrence and perſonal pre. 
ſence of Kings, whom at length they excluded from their Councils with 
all his Nobles z and therefore it is the leſs wonder, if we hear but little 
of the Commons joining with tem. | 

Secondly, That the Norman way of Government grew more Arise. 
cratical than the Saxon, making the Lords the chief Inſtruments of 
keeping Kings above, and People underneath ; and thus we meet with - 
much noiſe of meetings between the King and Lords, and little con- 
cerning the grand meetings of the Kings, and the Repreſentative of the 
People; although ſome foot-{teps we find even of them alſo. For the 
Kings were miſtaken in the Lords, who meaned nothing leſs than to 
ſerve them with the Peoples Liberties, together with their own, which 
they ſaw wrapped up in the groſs. 

Thirdly, By this means the Councils of the King and Lords grew 
potent, not only for advice in particular occaſions, but in matters of 
Judicature, and declaring of Law, ordering of Proceſs in Courts of 
Pleas ; which in the firſt framing were the works of wiſe and learned 
Men, but being once ſettled, become part of the Liberties of every 
Freeman. And it is not to be doubted but theſe Councils of Lords did 
outreach into — too great for them to manage, and kept the Con- 
mons out of poſſeſſion of their right, during the preſent heat of theic 
ruffling condition; yet all this while could not take abſolute poſſeſſion 
of their Legiſlative Power. 


I now come to the remainder of the particular.inſtances produced by 
the Opponent, which I ſhall reduce into ſeveral Categories, for the more 
clear ſatisfaction to the Reader, with leſs tediouſnets. 


Firſt, It cannot be denied but the Cauncil of Lords gave advice to Kings 
in caſes of particular emergency ; nor 1s it incongruous to the courſe of 
Government, even to this day; nor is it meet that the Parliament ſhould 
be troubled with every ſuch occaſion : and therefore the giving of advice to 
William the Conqueror, what courſe he ſhould take to ſettle the Laws of 
England according to the inſtances in Councils holden An. 1060, and 1070, 
and to gain favour of the great men, according to that in An. 1 106, and ia 
the manner of endowment of the Abbey of Battel, as in pag. 2 5, of the Oppo- 
nent's Diſcourſe : and what to do upon the reading of the Pope's Letter, ac- 
cording to that in An. 1114. And whether the Pope's Legate ſhould be 
admitted, as in pag. 18. And homo King Stephen and Henry ſhall come to 
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Vuſtices Itinerant, as Anno 1176. And touching the manner of ingaging for 
fon e by Croiſado to Jeruſalem, Anno 1 169. And 70 92% — to 
ae, of a Foreign Prince, pag. 25. And how King John 2 con- 

clude Peace with the Pope, Anno 1213. Where nevertheleſs, Matth. Paris Pag. 23- 
faith, was Turba multa nimis. I fay, all theſe might well be done by a 
Council of Lords, and not in any poſture of a Parliament; albeit that in 

none of all theſe doth any thing appear, but that the Commons might be 
preſent in every one, or many of them all, 


Secondly, As touching 8 the Lords had much power therein, 
even in the Saxon times, having better opportunities for Knowledge and 
Learning, eſpecially joined with the Clergy, than the Commons in thoſe 
times of deep darkneſs, wherein even the Clergy wanted not their ſhare, 
as in the firſt part of the Diſcoure I have already obſerved. Whatſoever 
then might be done by Judges in ordinary Courts of Judicature, is infe- 
riour to the regard of the Parliament; and therefore the Plea beteoeen 
the Archbiſhop and Ethelſtan concerning Land, inſtanced Anno topo. And 
between Lanfrank and Odo, Anns. 1071. And between the King and An- 
ſelme, pag. 15, 16. And the determining of the Treaſon of John (afterwards 
King) againſt bis Lord King Richard, pag. 23. And the difference concern- 
ing the title of a Barony between Mowbray and ere 25. And giv- 
ing of ſecurity of good behaviour by William Brawſe to King John, pag. 26. 
All theſe might well be determined only before the Lords, and yet the 
Parliament might be then fitting or not fitting; as the contrary to either 
doth not appear, and therefore can theſe form no demonſtrative ground 


to prove that the Parliament conſiſted in thoſe times, only of ſuch as we 
now call the Houſe of Lords, 


A Third work whereby the Opponent would prove the Parliament to 
conſiſt only of the Houſe of Lords, is, becauſe he findeth many things 
them concluded touching the Solemni ation, and the ſettling of 
Succeſſion of Kings; both which, he ſaith, were done by the Lords in 
Parliament, or thoſe of that Houſe; and I ſhall crave leave to conclude 
the contrary: For neither is the Election, or Solemnization of ſuch Elec- 
tion, a proper work of the Parliament, according to the Opponent's prin- 
ciples; nor can they prove ſuch Conventions wherein they were to be, 
Parliaments. Not the Election of Kings, for then may a Parliament be 
without a King; and therefore that inſtance concerning William Rufus, 
pag. 16. will fail, or the Opponent's Principles, who will have no Par- 
liament without a King. 
The like may alſo be ſaid of the inſtance concerning King Stephen, 
{4x 18. Much leſs can the Solemnization of the Election by Coronation 
a proper work for the Parliament: Nevertheleſs, the Opponent doth 
well know that both the Election of a King, and the Soleminization of 
ſuch Election by Coronation, are ſpiritleſs motions without the preſence 
of the people; and therefore though his inſtance, pag. 17. concerning the 
Election of Henry the Firſt by the Biſhops and Princes, may ſeem to be 
reſtrictive as ans Prog et it is not ſuch in fat; if Matthew Paris may 
be believed, who telleth us, that in the Conventus omnium was Clerus and 
Populus univerſus, and might have been noted by the Opponent out of Mr. S. 
that Learned Antiquary ſo often by him cited, if he had pleaſed to take Titles of He- 
notice of ſuch matters. 
WH is Gg 5 A 
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A Fourth ſort of Inſtances concerneth Matters Eccle/iaſtical, and ma- 
king of Canons: and hereof enough hath been already faid, that ſuch 
Work was abſolutely challenged by the Church-motes as their proper 
Work; and therefore the Inſtance, pag. 16, 17. of the Council in Henry 
the Firſt's time, and the Canons made by the Biſhops there; and that o- 
ther called by Theobald Archbiſhop of Canterbury, and inſtanced by the 
8 pag. 19. I fay, both theſe do fail in the Concluſion propound- 


Fifthly, as touching the moſt proper Work of Parliament, which is 
the making of Laws concerning the Liberties and Benefit of the People; 
the Opponent produceth not one inſtance concerning the ſame, which 
doth not conclude contrary to his Propoſal: for as touching thoſe two 
inſtances in his Thirteenth page, Anno 1060, they concern not the ma- 
king of Laws, but the reviving of ſuch as had been diſuſed formerly; 
which might well enough be done by a private Council, But as to that 
in his Fifteenth page, of the Law made by the Conqueror concerning 
Remigius Biſhop of Lincoln, although it be true, that we find not the 
particular Titles of Knights, Citizens, and Burgeſſes, yet befides the Coun- 
cil of Archbiſhops, Biſhops, Abbots and Princes, we find the Common 
Council; for ſo the words are, Communt Concilio, & Concilio Archiepiſco- 
forum, Epiſcoporum, Abbatum, & omnium Principum; although the Op- 
ponent would ſeem to wave theſe words, Et Concilio, by putting them in 
a ſmall Character, and the reſt in Great Letters, that the Reader's eyes 
might be filled with them, and overlook the other. 


Secondly, as to the inſtance of the Council at Clarendon, in his Nine- 
teenth page, which heciteth out of Matthew Paris, Matthew Weſtmin- 


fter, and Hoveden, although he pleaſeth to mention the ſeveral ranks of 


Great Men, and thoſe in black Letters of a greater ſize; and faith, That 
not one Commoner appears; yet Mr. Selden's Hoveden, in that very place 
ſo often by the Opponent cited, tells him, that both Clerus and Populus 
were there. 


Thirdly, The Opponent citeth an inſtance of Laws made by Richard 
the Firſt, in his Twenty-fourth page; and he ſetteth down the ſeveral 
Ranks of Great Men, and amongſt the reſt, ingeniouſly mentioneth 
Milites; but it is with a Gloſs of his own, that they were Barons that 
were made Knights, whenas formerly Barons were mentioned in the 
general; and therefore how proper this Gloſs is, let others judge; eſpe- 
cially ſeeing that not only Milites, and Milites Gregarii, but even Mi- 
niſtri, were preſent in ſuch conventions, even in the Saxon times: And 
Mr. Selden in the former known place mentioneth an Obſervation, that 
Univerſi perſone qui de Rege tenent in Capite, ſicut cateri Barones debent 
intereſſe judiciis curiæ Domini Regis cum Baronibus. 


Fourthly, He citeth in his twenty fifth page another inſtance in King 
John's time, in which, after the aſſent of Earls and Barons, the words 
Et amnium fidelium noſtrorum are alſo annexed, but with this conceit of 
the Opponents, that theſe Fideles were thoſe that adhered to the King a- 
gainſt his Enemies: be it ſo, for then the Commons were preſent, and 
did aſſent; or they may be, faith he, ſome ſpecially ſummoned as Aſi/- 
tants; take that alſo, and then all the 7rue-hearted in the Kingdom 

were 
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were ſpecially ſummoned, and were there; ſo as the concluſion will be the 


fame. | 


In the fifth place, he cited a ſtrange Precedent (as he calls it) of a Writ of 
Summons in King John's time, in his Twenty ſeventh page, wherein Om- 


nes Milites were ſummoned, cum arms ſuis; and he concludes therefore 
the ſame was a Council of War. 


Firſt, Becauſe they were to come armed. It is very true; and ſo they did 
unto the Councils in the antient Saxon times, and ſo the Knights of the 


Counties ought to do in theſe days, if they obey the Writ, Duos Milites 
gladiis cinctos, &c. | a 


Secondly, he faith, that the Knights were not to come to Council. That 
is his opinion; yet the Writ ſpeaks, that the Diſcreti Milites were to 
come, Ad loquendum cum Rege 2 negotiis regni: It is true, ſaith he, but not 
Ad tractandum, & faciendum, & conſentiendum. It is true, it is not fo ſaid, 
nor is it excluded; and were it fo, yet the Opponent's concluſion will 


not thence ariſe, That none but the King, and theſe who are of the Houſe of 
Lords, were there preſent. 


The Sixth and laſt inſtance mentioned by the Opponent, is in his Thir- 
tieth page, and concerneth Eſcuage granted to King Jobn, who by 
his Charter granted, That in ſuch caſes he would ſummon Archbiſhops, 
Biſhops, Abbots, Earls, and the greater Barons, unto ſuch Conventi- 
ons by ſpecial Writs; and that the Sheriff ſhall ſummon promiſcuouſly all 
others which hold in Capite: and thence he concludes, That none but 
the Great Lords, and the Tenants in Capite (whom he calls the er 
Barons) were preſent; but no Knights, Citizens, or Burgeſſes: all which 
being granted, yet in full Parliament the Citizens and Burgeſſes might 
be there. For Councils were called of ſuch perſons as ſuited to the matter 
to be debated upon. 


If for matters purely Eccliſiaſtical, the King and his Council of Lords, 
and the Church-men made up the Council. 


If for advice in emergencies, the King and ſuch Lords as were next at 
hand determined the concluſions. 
If for Eſcuage, the King and ſuch as were to pay Eſcuage, made 


up a Council to aſcertain the ſum, which was otherwiſe uncer- 
tain, 


If for matters that concerned the common Liberty, all forts were pre- Littlet. lib. 2. 


ſent, as may appear out of the very Charter of King Jobn, noted in cap. 3. 


my former diſcourſe, page 2 58. and alſo from an Obſervation of Bit p. 123. 


Cambden concerning Henry the Third, Ad ſummum honorem pertinet, 
(faid he) Ex quo Rex Henricus Tertius, ex tanta multitudine que ſe- 
diticſa ac turbulenta fuit, optimos quoſque ad Comitia Parliamentaria e- 
doc averit. | 

Secondly, The Opponent takes that for granted that never will be, 
VIZ. That all the King's Tenants in Capite were of the Houſe of Lords; 
whenas himſelf acknowledgeth a difference, page 28. vis. That the Ba- 
r0ns are ſummoned by Writs, /igil/atim, as all the Members of the Houſe 
of Lords are; but theſe are by general Summons, their number great; 
and hard it will be to underſtand, how, or when, they came to be exclu- 
ded from that Society, | 
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I ſhall inſiſt no further upon the particulars of this Tractate, but demut 
upon the whole matter, and leave it to Judgement upon the Premiſes, 
which might have been much better reduced to the main Concluſion, 
if the Opponent, in the firſt place, had defined the word PAR LTL. 
AME NT. For if it was a Convention without the People, and ſome- 


times without the KING, as in the Caſes formerly mentioned, of 
the Elections of Wilkam Rufus, and of King Stephen: And if ſome- 
times a Parliament of Lords only may be againſt the King, and ſo 
without King or People, as in the Caſe between Stephen and Maud the 
Empreſs; and the Caſe likewiſe concerning King John, both which alſo 
were formerly mentioned; poſſibly it may be thought as rational in after- 
ages, for the Commons to hold a Parliament without a King or Houſe of 


Lords: and then all the Opponent's labour is to little purpoſe. 


THE 


SECOND PART, 


OraCONTINUATION of the 


Hiſtorical and Political Diſcourſe 
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LAWSad GOVERNMENT 


O F — 


ENGLAND. 


IE former times, ſince the Norman entry, like a rug- 
AV, ged Sea, (mov'd by croſs Winds of Arbitrary Vapours, 
in and about the Crown; and by Foreign Blaſts and En- 


gagements from the holy Chair) made the true face of 
affairs cloudy and troubleſome, both for the Writer and 
. SN the Reader, 

2 Hencefor ward, for the ſpace of Three hundred years 
next enſuing, Kings by experience and obſervation finding themſelves 
unequal to the double chace of abſolute Supremacy over the ſturdy Laity, 
and the encroaching Clergy, you will obſerve to lay aſide their pretenſions 
againſt the Peoples Liberties, and more intentively to trench upon the 
Spiritualty, now grown up to defy all Government, but that of Co- 
vetouſneſs. 

Nor would theſe times allow further advantage to Kings in this work, 
they being either fainted by the tickliſh Title of the Crown, hovering 
between the two Houſes of Vork and Lancaſter, or drawn off to foreign 
employments; as matters of greater concernment for the preſent well- 
being of the Kingdom, or for the ſpreading of the fame ot ſuch as de- 
ſired to be renowned for valiant * 

It 


2. 


- ſwayed by Counſels dr 
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It will be ſuperfluous to recount the particular atchievements former. 
ly attained by thoſe Ecclefiaſtical Men; the former Treatiſe hath already 
ſaid what was dful concerning that. For the future, I ſhall e- 

ven premiſe this, that the enſuing times being thus bleſſed; with a Truce, 
or ſtricter League between Kings and Commons; the errors in Govern- 
mont more readily do appear; the corruptions in the natures of men 
more frequently diſcover themſelves; and thereby the body of the Statute- 
Laws begins to ſwell ſo big, that I muſt be enforced to contract my ac- 
count of them into a narrower compals, and render the fame unto the Rea- 
der, ſo far forth only as they ſhall concern the general ſtream of Govern. 
ment; leaving thoſe of privater regard unto every man's particular conſide- 
ration, as occaſion ſhall lead him. For whatever other men pleaſe to inſiſt 
upon, this I take for a Maxim, That though the Government of a King is 
declared by his Alt ians; yet-the Government of a Kingdom is only manife- 
fled by ancient Cuſtoms, and public Acts of Parliament. 

And becauſe E have undertaken a general Survey of the Reigns of thir. 
teen ſeveral Kings and Queens of this Nation, (for I ſhall not exceed the 
iſſue of Henry the Eighth) and to handle each of them apart, will leave 
the Reader in a Wilderneſs of particulars, hard e Ie in the 
general ſum; I ſhall therefore reduce them all into three heads, viz, In- 
tereſt of Title, Intereſt of Prerogative, and Intereſt of Religion; the laſt 
of which ſwayed much the three Children of Henry the Eighth; the 
ſecond as much in their two Anceſtors, viz. Henry the Eighth, and Hen- 

the Seventh; and the firſt in the three Henries of Lancaſter, and three 
Accesding Kings of the Houſe of Vor. And becauſe Edward the Third, 
and his Grand-child Richard the Second, do come under none of theſe In- 


tereſts, I ſhall conſider them jointly, as in way of Exordium to the reſt, 


although the courſe of the latter was as different from the former, as Luſt 
falls ſnort-of a generous Spirit. 1 '- gem 


CHAM L 
A Sum of the ſeveral Reigns of Edward the Third, and 
| Richard be Second. 


J Everal I may well call them, becauſe they are the moſt different in 
their ways and ends of any two of that race that ever ſwayed their 
epter; and yet the entrance of the firſt, gave countenance to the con- 
cluſion of the laſt. For the Scepter being caſt away or loft by Edward 
the Second, it was the{lot of his Son Edward the Third, a youth of Fif- 
teen years of age, to take it up: he knowing whoſe it was, and feeling it 
too heavy for him, was\ willing enough it ſhould return; but being over- 
n from reaſon of State, and preſſed thereto by 
thoſe that reſolved not tp truſt his Father any more, he wiſely choſe to 
manage it himſelf, rather, than to adventure it in another hand. But that 
is not all: for as it is never ſeen that the Crown doth thrive after its divorce 
from the Scepter, but like\a blaſted Bloſſom, falls off at the next gale of 


adverſity ; ſuch was the iſſue to Edward the Second, his power once gone, 
his Honour followeth foon after: he had ceaſed to be King, and within a 
ſmall time did ceaſe to be Edward. 

His Son, thus made compleat by his Father's ſpoil, had the honour 4 
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be the Repairer of the ruines that his Father had made; and was a Prince 
which you might think by his Story to be ſeldom at home, and by his 
Laws ſeldom abroad. Nor can it be reconciled without wonder, that 
Providence ſhould at once beſtow upon England, a courageous People, 


brave Captains, wiſe Council, and a King that had the endowments of 


them all. Otherwiſe it had out- reached conceit it ſelf, that this ſmall 
Iland, waſted by the Barons Wars, the people beaten out of heart by all 
Enemies in the time of the Father, ſhould nevertheleſs, in the time of the 
Son, with honour wade through ſo many difficulties of mighty Wars on 
every ſide abroad, and devouring Peſtilence at home; and yet lay a plat- 
form of an opulent, wiſe, and peaceable Government for future Genera- 
tions. 

Yet he had his failings and misfortunes; a great part whereof may be 
attributed to infirmity of age, which in the firſt part of his Reign was 
too little, and in the latter part too much. True it is, that Governors 
of the perſons of Kings may in ſome meaſure ſupply defects of Non-age; 
but ſeldom where the Governors are many, and never if they be am- 
bitious. And it was this King's fate to miſcarry in both; for 4 had in 
his Youth Twelve Governors by conſtitution; and they, Two ſupreme 
by uſurpation, viz. the Queen and Mortimer, till they were both conſu- 
med in the flame which themſelves had kindled. And this diſparity 
wrought ſomewhat unſucceſsfully in the King's firſt War: For the gene- 
roſity of his ſpirit (himſelf being young and active) minded his Coun- 
cil to adviſe him employment in a foreign War, rather than they would 
adventure its motion at home, leſt it might prove circular; which is moſt 
dangerous for Government, if the Prince be not under command of 
himſelf. 

This firſt War was with Scotland, whoſe power was inferiour to that 
of France,; the King young, and the danger nearer; and therefore though 
the laſt affront was from France, and that more freſh in memory, and more 
poinant, yet the King was adviſed to give place, and ſpeak fair, till he 
had tried maſteries with Scotland, and thereby ſecured his Rear. This he 
wiſely hearkened unto, and met with ſuch a ſucceſsful turn of Providence, 
that like an O Yes, before a Proclamation, gives warning to Scotland that 
the Wheel is turned upon them; and that there is ſomewhat more than 
humane motion in the matter, that exaſperates the Engliſb upon an en- 


terprize ſo often croſſed by Providence hitherto; and the King alſo (be- 


ing but a Soldier in hope as yet) to dare againſt thoſe that had fo ſhame- 
fully foiled his Father, and alſo put himſelf already once to the Re- 
treat. 

And yet there did concur a kind of neceſſity of ſecond Cauſes; for 
the King found the Crown engaged, and the minds of the Scots ſo e- 
late, as the Engliſb-men's caſe was not to live to fight, but to fight to 


live; and ſo imbittered againſt one another by the fierce Wars under 


the Barons, that nothing could quench the fire, but the withdrawing of 
the Brands into Foreign Action; like ſome angry ſpirits, that ſpoil their 
own bodies, unleſs they chide or fight it out with others. | 
In the firſtbrunt with Scotland, the King gained nothing, but the under- 
ſtanding of the humours of ſome of his great Lords; which once purged 
out, he renews the War, prevails, and after ten years ſtir (wherein he be- 
came a trained Soldier againſt the Scots) he wan the Croſs, and then goes to 
play his Prize in France, to compleat his Crown with the Flower-de-luce: 
Which was the great work of the — of his Reign; in which four * 
Hh 2 0 
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of five were victorious; the fifth and laſt was declining, like ſome Game. 
ſters, that win at firſt, and for want of obſervation of the turning of 
the Dice, come off loſers at the end. 

For the King being rather ſatiated than ſatisfied with Victory and Ho- 

nour, returned home to enjoy what he had, leaving his Son, the Black 
Prince, to purſue the War, and to actuate the Soldiers alone, who now be- 
gan to honour his Valour above his Father's. But the Tide is ſpent, the Prince 
of Chivalry dies, the brave Commanders waſted; and the French, too 
fickle to continue ſubject to the Engliſh longer than needs muſt, tack a- 
bout for another adventure, and make it plain, That France 7s 700 big to be 
Garriſon d by England, and that it vill coft England more to hold it, than to 
have it. 
His Religion was more to the purpoſe, than of any of his Predeceſſors 
ſince the Norman times: He refleted upon God in common events, more 
ordinarily than the general ſtream of the Clergy did in thoſe days. He 
loved, if not adored, devout men and their prayers, and yet intentively 
diſclaimed all opinion of merits in the Creature. He ſa the Pope through 
and through, loved him but little, feared him leſs, and yet loſt neither 
honour nor power thereby. 

His chief policy at home, was, to be much at home, great with his Peo- 
ple, and they great with him: what the Parliament did, he accounted 
well done; he never queſtioned their power, though he was over-reached 
in queſtioning their Wiſdom. For he that ſhall prefer his own wiſdom 


above that of the Parliament, muſt needs think himſelf extreamly wiſe; 


* 7, e. Alice 
Piers V. Wict- 
ham's Neice, or 
c. and by 
him laid in the 
King's Bo- 
ſom. 


Rich. 2. 
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+ Grandfather. 


and ſo much the more to know himſelf to be ſuch. But the worſt of his 
fate was, to live to his Winter-age, and after fifty years Reign, or more, 
to die in his minority under the rule of a woman of none of the beſt 
fame *, after he had enjoyed the honour of greateſt note in the Chriſtian 
world in his days. 

Such was not Ricbard the Second, though the only Son of that fa- 
mous Chieftain, the Black Prince of Wales, a renowned Son of a renown- 
ed Father; but (as a Plant tranſplanted into a favage ſoil) in degree and 
diſpoſition wholly degenerate, retaining a tincture of the light inconſtancy 
of his Mother, and the luxuriouſneſs of his great Grandfather Edward the 
Second; and running his courſe, he came to his end. 

His entrance, however by colour of Inheritance, yet was a greater ad- 
venture than his Predeceſſor's, that came in by Election; upon the deſig- 
nation of his Father + by his laſt Will, fay ſome. For this man came in 
upon many diſadvantages, both of time and perſon: The times were 
very troubleſome, the Kingdom new wrapped up in a double War abroad, 
and (which is worſe) flooded with diſtraction at home, contracted part- 
ly by his Predeceſſor's weakneſſes in his decrepit eſtate, partly by a new 
intereſt of Religion now ſprung up againſt the Papal Tyranny, from 
the Doctrine of Wicklif; all which required a very wiſe Man, and a 
brave Commander; in both which the King failed. 

Religion now began to dawn through the fogs of Romi/b Uſurpations 
and Superſtitions, aided thereto by a Schiſm in the Triple Crown, hat 
continued forty years, with much virulency abroad, and with as bad in- 
fluence upon our Mitres at home, Some of whom were called Clemen- 
tines, others Urbaniſts; and yet none of them all worthy of either of 
the names, in their proper ſignification. The Laity, though lookers on, 
yet were not quiet: For though Liberty be a hopetul thing, yet it is dan- 


' gerous to them that are not a Law to themſelves, eſpecially in * 
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of Opinion; for that arraigns the Rule, and lays th+: way open to licen- 
tiouſneſs. And now that the Liberty from the Keys began to be taught 
as a duty of Religion, the inferiour ſort meet with Doctrines of licentiouſ- 
neſs, upon miſtake of the notion; and will acknowledge no rule, now 
they muſt be all at liberty: And thus ſprang up the inſurrection of the 
Servants and Bond- men againſt their Lords and Maſters under Cade and 
Straw; that might have brought the Commonwealth into a hideous Chaos 
had not the Lords and Great Men betimes beſtirred themſelves; and the 
King ſhewed an extraordinary ſpirit, or rather a kind of rage, that put it 
ſelf forth beyond the ordinary temper of his mind. Much of this miſ- 


the proper fruits thereof: But I look upon it as a fruit of Corruption, 
that endeavours to ſtop the breath of Reformation in the birth, And 
there is ſomewhat of a hidden influence from above in the thing; for it 


other places had their portion ſuitable. 

The King's minority rendred him unequal unto theſe contrary mo- 
tions; he was in his Eleventh year, when he entred the Throne; and 
(which was worſe) his years came on faſter than his parts, but his work 
poſted before them all. The common help of Pratectors left him yet 
more unhappy; for they were — with ſtrong engagements of 
particular Intereſts; and ſo were either not wiſe enough, or not good e- 
nough for all. This brought forth a third inconvenience, the change of 
Protector ſbip; and that a change of Affairs and Intereſts, an uncertain good 
that brings forth a certain evil; for variety of Inſtruments and Intereſts 
more ſeveral ways, and though the end be one, the difference concerning 
the way many times doth as much hinder the Journey, as ſo many blocks 
in the way. 

The Proteftorſhip was thrice changed; the King's Uncles had the firſt 
eſſay; any one of them was big enough for one Kingdom, but all of 


caſter would have done well alone, if he had been alone, and minded that 
work alone; but he being ſomewhat engaged with the W:ickl:fifts; and 
ſo entangled with the Clergy, and other reſtleſs ſpirits; and drawn off 
by his private aim at the Crown of Caſtile, ſaw this work too much; and 
ſo he warily withdrew himſelf, leaving the Directory to a Committee of 
Lords: a ſovereign Plaiſter, queſtionleſs, where the times are whole; 
but not for theſe diſtractions, wherein even the Committee it ſelf ſuffer- 
ed its ſhare. Thus the breach is made the wider; and for a cure of all, 
the Government is committed into one hand, wherein the Earl of War- 
wick acquitted himſelf well, for he was wiſe enough to obſerve ſuch as the 
ple moſt honoured. And thus paſſed over the two firſt years of the 
ing's Reign. 
The remainder of the King's minority, was rather in common repute 
than in true account. For the King, however young, took little more 
from the Protector than he ſaw meet, to colour his own commands with 
22 of Regularity; and ſo his Will came to full ſtrength before his 
iſdom budded. Thus lifted up, he ſets himſelf above all intereſts of 
Parliaments, Protectors, Counſellors, Uncles, Wiſe men, and Laws; leav- 
ing them all to be rules for thoſe below. And fo long as the King's 
defire is thus ſerved, he is content to be reputed a Minor, and be as it 
were under protection of others, though not under their direction; and 
is 


Note, This induced the Eceleſiaſtics (eſpecially Wickham, c.) to publiſh moſt malicious Scan- 
dals againſt Gaunt, which occaſioned the ſeveral Statutes De Scandalis Magnatum, 5, and 10 R. 2. 


chief was imputed to WYicklif's Doctrine; for it is an ordinary thing to Ws chef 
proclaim all evils concurring with the very joint of Reformation, to be = ; 


was not only the Cup of England to be thus troubled, but France and Antig Brit. 


262. 


them together were too great to make one Protector. The Duke of Lan- wide pof, p. 36. 
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is content to continue thus until his Two and twentieth year. Some 

might think him very moderate, had he been moderate; but he forbears 

ſuing out his Livery, ſo long as he may live without care, and ſpend with- 

out controul. For by this time the humour of his great Grandfather 

„ (and they to budded in him; he pawned his Heart to young men of vaſt deſires, and 

him) ſome ſay fo inordinately, as he proſtituted his Chaſtity unto them“. And 

| it is no wonder if the Revenues of the Crown are inſufficient for ſuch 

Maſters, This the people ſoon felt, and feared their own PFree-holg 

for they are bound, faith he, not to ſee the Crown deflowred for want 

of maintenance; it is very true, nor to ſee the Crown deflowred of its main- 

tenance. A Parliament therefore is called; in which divers Lords aſſo— 

11 Rich. 2. Clate, and prepare Phyſick for the King's laviſh humour; which being ad- 

n. 8. 13. miniſtred, wrought for ten years after, till it had purged him of his Life, 
and the Kingdom of their King. 

It was an Act of Parliament that gave power to fourteen Lords and 

others to regulate the Profits and Revenues of the Crown, and to do 

Juſtice to the people; this was to continue for one whole year. The 

Paraſites no ſooner found the effe& hereof to their coſt, but the King 

grows fick of it, and finds an Antidote to over-rule Acts of Parliament, 

by Acts of Privy Council; declares this ill-favoured Commiſſion void, 

and the Contrivers, Adviſers and Enforcers, Traytors, To make it more 

Majeſtical, he cauſeth the Judges to ſubſcribe this Order, and fo it be- 

comes Law in repute. This foundation thus laid, he buildeth in haſte 

an Impeachment of theſe Commiſſioners of High Treaſon; and ſuppo- 

ſing that they would not readily ſtoop, himſelf ſtoops lower; for he 

| would put his Right to trial by Battle, which was already his own by the 

Corrupt judgment of the Maſters of the Law : For ſo they may be well called, 

Judges ſeeing they had thus maſtered it. In this the King had the worſt, for he 

loſt his Honour and himſelf; God hath a care of common Right, even 

amongſt Idolaters. Then comes the Parliament of Wonders, wherein the 

King's party are declared Traytors, and the chief Fudges 1with their Lan judg- 

ed by another Law. The King not dr with, thinks it high time to 

come out of his Minority, and aſſumes the Government of the Kingdom, 

and himſelf, to himſelf, being now Three and twenty years of Age; old 

enough to have done well, if he had cared for it. But reſolving to fol- 

low the way of his own will, at length it led him to his own ruine. On- 

ly for the preſent two things delayed it, via. the Authority, Wiſdom, and 

Moderation of his Uncles, eſpecially of the Duke of Lancaſter, now come 

out of Spain; and the great affection which the King pretended to the 

Queen, who had alſo gained a good opinion amongſt the people. The 

benevolent aſpect of the people, not for their own advantage, but for 

the publick quiet, procured many Parleys and Interviews between the 

King and People, and many Laws for the upholding of the Court and 

Government; although both War, Laws, -Juſtice, and Councils, all are 

faint, as all is faint in that man that hath once diſmann'd himſelf. This 

he perceives well enough, and therefore Peace he muſt have by any 

means. The Queen dies; himſelf being nigh Eight and twenty 

years old; takes a Creature like a Wife, but in truth a Child of Eight 

years old, and this is to get peace with France. It is no wonder if now 

he. hunts after unlawful game, and that being ill taken, brings all things 

out of order; For abuſed Marriage never wants wo, Civil men are now 

looked upon as ſevere Cato's; and his Uncles, eſpecially the Duke of Glou- 

ceſter, with a jealous eye; which accompliſhed his death in the conclu = 
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The Dukes of Lancaſter and York forſake the Court, Favourites ſtep into 
their rooms. The old way of the eleventh year is reaſſumed; Belknap 
and others are pardoned, and made of the Cabinet. The pardon of the 
Earl of Arundel is adnulled, contrary to the advice of the major part; and 
the Archbiſhop, the Earl's Brother, is baniſhed, The Lords forſake the 
wilful King ; ſtill the King's Jealouſy ſwells. * The Duke of Hertford is 
baniſhed, or rather by a hidden Providence ſent out of the way for a fur- 
ther work. The Duke of Lancaſter dies, and with him all hope of mode- 
ration is gone; for he was a wiſe Prince, and the only Cement that held 
the joints of the Kingdom in correſpondency: yet he was ill requited, 
for all his Eſtate is ſeized upon, The Duke of Hertford and his party 
are looked upon by the people as Martyrs in the Common Cauſe, and 
others as Royaliſts. Extremities haſten on; and Prerogative, now upon 
the wing, is towering above reach. In full Parliament, down goes all 
the work of the tenth and eleventh years Parliament: which had never 
been, if that Parliament had continued by adjournment, The King 
raiſeth a power, which he calleth his Guard, of Cheſbire-men; under the 
terror of this diſplaying Rod, the Parliament and Kingdom are brought, Riek. 2. 
to Confeſſion. Cheſhrre for this ſervice is made a Principality; and thus cap. g. 
goes Counties up, and Kingdoms down, The King's Conſcience whil- 

sa fad meſſage of dethroning; and well it might be, for he knew 
he had deſerved it. Againſt this danger he entrenches himſelf in an Act 
of Parliament, that made it Treaſon To purpoſe and endeavour to depoſe 21 Rich. 2. 
the King, or levy War againſt him, or to withdraw his Homage, hereof being b. 3- 
attainted in Parliament. And now he thought he was well guarded by 
engagement from the Parliament; but he miſſed the right concluſion, 
for want of Logick: For if the Parliament it felt ſhall depoſe him, it can- 
not be made a Traitor, or attaint it ſelf; and then hath the King gained no 
more than a falſe birth. | 

But the King was not thus quiet, the ſting of guilt ſtill ſticks within, 
and for remedy he will unlaw the Law; and get it enacted, That all 
procurers of the Statute of 10 Richard the Second, and the Commiſſion 
and procurers of the King's aſſent thereto, and hinderers of the King's 
proceedings, are adjudged Traitors. All theſe reach only the Branches, 
the Root remains yet, and may ſpring again; and therefore in the laſt 
place have at the Parliament it ſelf, For by the ſame it is further declared, 
That the King ts the fole Maſter of the Propoſitions for matters to be treated 
in Parliament, and all gainſayers are Traitors, 

Secondly, That the King may diſſolve the Parliament at his pleaſure, 
and all gainſayers are Traitors. | 

Thirdly, That the Parliament may not proceed againſt the King's Fuſtices, 
for offences by them committed in Parliament, without the King's conſent ; and 
all gainſayers are Traitors. Theſe and the like Aphoriſms once voted 
by the Cheſhire-men, aſſented unto by the Parliament, with the King's 

Hat, muſt paſs for current to the Judges; and if by them confirmed 
or allowed, will in the King's opinion make it a Law for ever, That 
the King in all Parliaments is Dominus fac primum, and Dominus fac to- 
tum. But the Judges remembred the Tenth year, and Beltnap's enter- 
tainment, and ſo dealt warily; their opinion is thus ſet down: It belong- 
eth to the Parliament to declare Treaſon; yet if I were a Peer, and were com- 
manded, I ſhould agree. So did Thirning under-write; and thereunto alſo 
conſented Rickill, and Sir Walter Clepton; the laſt being Chiet-Juſtice of 
the King's Bench, the firſt Chief- Juſtice of the Common-Pleas, =- =_ 
| econ 
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ſecond another Judge of the ſame Bench. The ſum in plainer ſenſe is, 
that if they were Peers, they would agree; but as Judges, they would 
be ſilent. And thus the Parliament of England by the firſt of theſe four 
laſt-mentioned concluſions attainted themſelves; by the ſecond yielded 
up their Liberties; by the third their Lives; and by the laſt, would have 
done more, or been leſs: ànd to fill up the meaſure of all, they aſſigned 
over a right of Legiſlative Power unto fix Lords, and three Commons; 
and yet the King, not content, ſuperadded, that it ſhould be treaſon for 
any man to endeavour to repeal any of their determinations, 

The Commonwealth thus underneath, the King tramples upon all at 
once; for having eſpied the ſhadow of a Crown fleeting from him in Ve- 
land, he purſues it, leaves the noble Crown of England in the baſe condi- 
tion of a Farm, ſubject to ſtrip and waſte by mean men, and crofles the 
Iriſh Seas with an Army. This was one of England's Climacterical Years, 
under a Diſeaſe ſo deſperate, that no hope was left but by a deſperate 
Cure, by ſudden bleeding in the Head, and cutting off that Member that 
is a principle of motion in the Body. For it was not many Months &er 
the wind of affairs changed; the King now in Ireland, another ſteps into 
the (Engliſh) Throne. The noiſe hereof makes him return, afar off en- 
raged; but the nigher he comes, the cooler he grows; his Conſcience re- 
vives, his Courage decays; and leaving his Army, his Lordſhip, Kingdom, 
and Liberty behind, as a naked man, ſubmits himſelf to releaſe all Ho- 


mage and Fealty; to reſign his Crown and Dignity, his Titles and Au- 


thority; to acknowledge himſelf unworthy and inſufficient to reign; to 
ſwear never to repent of his reſignation: And thus, if he will have any 
quiet, this wilful man muſt be content for the future, neither to will nor 
deſire. And poor England muſt for a time be contented with a doleful 
condition in which the King cannot rule, and the Parliament will not, 
and the whole Body like a Chaos capable of any form that the next daring 
ſpirit ſhall brood upon it. 


CHAP. II. 


Of the State of the King and Parliament, in relation 
of it to him, and him to it. 


King in Parliament is like the firſt-born of Jacob, The Excellency if 
Dignity, and the Excellency of Power; but alone, unſtable as water. 
Examples of both theſe we have in theſe two Kings; WY hereof the fir} 
was Crowned by the Parliament, and Crowned it; the latter alſo Crowned it, 
but with Thorns; and yet the Parliament in all held on that aiſe way, that i! 
neither exceeded its own bounds, nor loft its own right. 

I ſhall enter into the conſideration of particulars under theſe heads: 
Firſt, In relation more immediately to the intereſt of the King: Secondly, 
To the intereſt of the Kingdom in general. The King, though higher 
than all the people by the head, and fo hath the Prerogative of Ho- 
nour as the moſt worthy, yet his ſtrength and abilities originally do 
riſe from beneath; otherwiſe, he is but like a General without an Ar- 
my, the Title big, but airy; and many times his perſon ſubject to 
ſo much danger, that inſtead of drawing the Eyes of all the people to 


look upon him with admiration, they are drawn to look to him with ob- 
| ſervation; 
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ſervation ; and in this reſpe& he may be faid to be leſs his own man, and 
more tbe Kingdom's, than any of the inferiour ſort. This befel in both 
theſe Kings in a ſpecial manner; each entring upon the grand Govern- 
ment of a Kingdom, before they were able to underſtand the work, or 
govern themſelves: and therefore were under power of Protectors for 
the guard of their Perſons and their Education, and of the Parliament for 
Counſel and Direction in Cafes relating to the Kingdom. The Child of 
a mean man, when its Parents are dead, is Filius Amici; but a King is 
Filius Populi, to be by them trained up in ſuch manner, that he 
may be Pater Populi when he is come to age. In the mean time, though 
he be a King, yet his Perſon like a precious Gem muſt not out of the Ring, 
but muſt be directed by Council, and though under ſome kind of reſtraint, 


and the Counſellors all the while no Offenders in ſuch caſes againſt the; E. 3. Stat. 1. 


Prerogative Royal. And therefore, though it be true that Kings grow 
faſter than other men, and ſooner come to tull age than they ; yet Edward 
the Third, now in his ſixteenth year, might not paſs over Sea ihto France, 
though it were for reſtoring of Peace, but by direction of the Parliament : 
nor is it meet in ſuch caſes, that Kings ſhould ſtand upon the Prerogative 
of a Negative. Secondly, it may likewiſe be faid, That bis Family is leſs 
bis own, as he is a man, than other mens: For private Families are no fur- 
ther under the publick Law, than in relation to the publick Peace, to pu- 
niſh after breach made ; but the Families of Kings are looked upon by 
all in relation to the honour and profit of the Publick ; not only becauſe 
the King's ſervants have, by their nigh attendance upon his perſon, a more 

wer ful influence into his actions, which may reflect a malevolent Aſpect 
upon the whole courſe of affairs, if they be not better ordered that are ſo 
nigh him: but more eſpecially in regard that the government and or- 
der of the Royal Family trencheth deep upon the Honour of the King- 
dom, and Purſes of the People, who are concerned to ſee the fame accom- 
modated ſuitable to the State and Port which the Nation would bear forth 
to the World, And therefore for the Parliament to intermeddle in the 
King's Family, is not foreign nor new. Alice Piers was a Familiar, it not of 
the Family of Edward the Third; yet both her ſelf, and others of that Fa- 
mily, were complained of as a grievance. Richard the Second was once a 
young man, and ever a young King ; and what Edward the Third wanted 
only in his Youth, and in his infirm old Age, this man ever wanted: for 
be that knew not how to govern himſelf, how much leſs could he govern 
his Family? And if in this condition the Parliament become his Stew- 
ards, to ſet a yearly Survey and Check upon his Servants and Family, in 


order to the good order of the fame and Kingdom, other wiſe men muſt | Rich, 6 
IT Rich. 2. n. 
thoſe of his mind, think not ſo. But this is not all; Kings have not only 23. 


conclude, it did that which was juſt ; though Richard the Second, and 


ſuch as ſerve the outward man, but ſome that ſerve their Conſciences, of 
old time called Confeſſors ; in theſe days without the name, for fear of Su- 
perſtition ; yet the thing remaineth ſtill in ſome well-favoured Chaplain, 
lor Biſhop] whoſe work is to lead the King's Conſcience in dark ways, or 
rather into them. Commonly he hath a devout outſide, and that 1s the 
King's-1dol: but if while his eye be towards Jeruſalem, his mind be towards 
the dead Sea, the King is his; and then the blind leads the blind: Like ſome 
Inis fatuus, to ſuch as know it not. No man is fo well known by his 
company, as Kings are by theſe men, and theſe men by their actions. Al- 
though ſome have been ſo witty as to cheat the whole Generation of Man- 


kind, byentertaining holy men to be their Chaplains; themſelves the mean 
Ii time 
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time without any ſpark of that holy Fire: Yet this King was not fo cun- 

ning; he had a Confeſſor of his own choice, and according to his own 

heart, who was — rg of as a grievance, and the Parliament remo- 

5Rich. 2. n. 5, ved him. So nigh 7 ventured, even to invade the King's own Cop 

18, ſcience, if it may be called Conſcience, that will acknowledge no Law 
but that of its own mind. 

Thirdly, the King's Revenue was under the check and controul of the 

Parliament; for it befals ſome Princes, as other men, to be ſometimes 

poor in abundance, by riotous flooding treaſure out in the leſſer currents, 

and leaving the greater channels dry. This is an inſupportable evil, be- 

cauſe it is deſtructive to the very being of affairs, whether for War or 

Peace. For the King's Treaſure is of a mixt nature, much of it being inten- 

ded for publick ſervice, as himſelf is a publick perſon. And for this cauſe he 

hath Officers of ſeveral natures attending upon his Treaſury : Some for 

Land, ſome for Sea, ſome for the general Treaſure of the Kingdom, ſome 

for that of the Houſhold, and ſome for the Privy Purſe: The common end 

of all being to maintain State in time of Peace, and ſtrength againſt time 

of War. Becauſe it is no eaſy matter to maintain the juſt proportions for 

each of the ſaid ends, it is the leſs wonder that ſuch a brave Prince as EA. 

ward the Third ſhould labour under want for maintenance of the Wars; 

and ſo lavith a Spendthrift as Richard the Second, ſhould labour under 

more want, to maintain his port and countenance in peace. And there. 

fore, though it be true that the publick Treaſure is committed to the 

King as the chief Steward of the Realm; yet it is as true, that he is but a 

Steward, and that the ſupreme Survey of the Treaſure reſterb in the Parlia- 

ment, whoare to ſee that the Treaſure be not irregularly waſted, to reduce 

the fame into order; and for that end to call the Treaſurers and Receivers 

to account, to ſee to the puniſhing of ſuch as are unfaithful. and encoura- 

ging of others that are faithful. For when by extravagant courſes the 

Treaſure is waſted, by extraordinary courſes it muſt be ſupplied ; which 

ever is out of the Subjects Purſes. And in ſuch caſes it is great reaſon 

they ſhould obſerve which way the courſe lies of ſuch Expences. If then 

in ſuch caſes ſometimes the Parliament hath ſtayed the iſſuing out of the 

King's Revenue for ſome time, or otherwiſe viewed and examined the 

+ Rich. 2 . 1a. ſame, charged it with conditions, 22 E. 3. u. 29. 14 R. 2. . 15. limited it 

9 Rich. 2. n. 4. to certain uſes, and in caſe of miſuſer, refuſed to levy or make payments; 

or 41. the caſe will be without diſpute, that the Parliament ordered the publick 

— nos Treaſure as they ſaw moſt need. But much more, if we conſider how the 

9 R. 2.n. 40. greateſt part of this Treaſure was raiſed, viz. not from the od Revenues of 

15 E. 3. n. 16. the Crown, but by new Impoſitions, Levies, and Aſſeſſments laid upon the 

People, even what 7hey pleaſed, and in what manner they thought meet, 

and not otherwiſe. Aids are lawful, if they be legally given by common 

conſent of Parliament. Taxes, if legally given by Parliament, are no leſs 

14E.3. cap. zo. lawful ; yet they muſt be collected in ſuch manner, and by ſuch means as 

the Parliament's Order doth direct. Loans of moneys to the King may 

be made by them that will; but the King muſt not demand them, becauſe the 

Subject hath no means to recover the debt. This trick had been lately tryed 

3 by Edward the Second, much money he got, and it was repayed by the 

Order of the Parliament, not to pay it. But of all the reft, nothing ſhew- 

ed more abſolute Authority in the publick Revenue, than the care that 

x E. 3. vet. 1. was had of the Demeſnes of the Crown; for whereas the Expences of 

Kings grew ſo vaſt, that neither the yearly Revenue could ſuffice, not 


Aids, Aſſeſſments, and Taxes could ſatisfy, however ordinary oy in 
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theſe times were become; rather than Kings would contain themſelves, 

they would invade their own Demeſnes, by pawning, ſelling, and giving 

them away, either for love or money: and thus was poverty treaſured 

up againſt the future, both for King and Crown, The Parliament eſ- 

pying this leak that was like to undo all, applied a ſpeedy remedy, un- 

doing what was done, and undoing ſome by an Act of N tion; and 

thereby taught Kings to look to their Honour better for the future, and 

People alſo to take heed of meddling with ſuch tickliſh matters, and to Rich. 2.n.48. 

know that he that hath ſuch in his poſſeſſion, hath them by a crack'd 

Title, that cannot be amended but by Act of Parliament. 

Fourthly, an Engliſb King is no Out-law ; nor can he do any wrong *, * . as King. 

though the Man may. He hath a double relation, one as @ King, the dc the conclu. 

other as a Man; and the uniting of both in one perſon, hath cheated ma- = => 

ny a man of his judgment in the caſe of Prerogative. He hath a double 

Will, and theſe many times contrary, equally as in other Relations; 

and in this contrariety, ſometimes the King overcomes the Man, but 

oftner the Man the King; fo as if any man, the King hath much 

more cauſe to cry out, O miſerable man! Theſe divers Wills are ge- 

nerally led by divers Rules: One ofa man, which many times reacheth 

no higher than the Affections; and if the man be weak, they deſerve 

little better name than Luſts. The rule of a King is Law, or Councils (of 

theſe in their place;) and unto theſe in all prudentials, he muſt ſubmit his 

Judgment and Will, as he is a King. Nor can he do otherwiſe, unleſs he 

will preſume to be wiſer than his Council. Suitable hereunto doth that 

clauſe in one of the Statutes of theſe times conclude, viz, That the King,; x , provi- 

is bound by his Oath, to paſs all Laws that are for the good of the King- ſor. 

dom +, For were the power of Election, or determination of the point, , ., f, Val. 

only in the King, then were the Oath in vain; nor is the Parliament at gus eligerit. 

all (in caſe of the King's diſſent) to judge of the convenience or incon- 

venience of Propoſals made for the good of the whole body, according: _— 

to that power which is exerciſed in theſe times. Nor is it irrational to 2 Rich. 2.n.38. 

infer here from that, if Law and Council be the Rule of a King, then the 

Obedience of the People unto this King muſt be in order to Law and 

Council, otherwiſe the Diſobedience cannot be determined to be againſt 

the King, but againſt the Man; and though againſt the private Will of 

the Commander, yet not againſt the Law ; nor therefore can it be faid 

illegal or unjuſt. The Parliament in theſe times held forth this Doctrine 

plainly to the World, That it is their proper work, in Caſes needful, to do ig E. 3. n. 6,7. 

right to ſuch as are wronged by the King ; his Command is no Warrant in 

ſuch Caſes, If a man be wrongfully impriſoned by him, he ſhall be re- E vet. 

leaſed and ſet at liberty by them. Let his Act be never ſo authentical i; —— z- 

under the Broad Seal, it can take no man's Right away. Richard the i Rich. 2 u. 

Second did his utmoſt to ſatisfy and quiet the tumultuous Rabble under 

Cade and Straw, and granted ſtore of Manumiſſions to the Bond-men 

by Declaration, and by his Letters-Patent ; but not one of them was 

good enough to deprive any one of the meaneſt of the Free-men of their; Rich. 2. n.8, 

Rights in thoſe Bond-men. The privilege of ſhewing mercy, and granting 2, 13. 

pardon, hath been anciently betruſted to the King, as an Overſeer of 

the execution of Law ; yet he hath not that Prerogative, To have mercy 

on whom he will have mercy. Ever ſince this Nation had learned to read 

the Bible, Murtber hath been excepted from mercy; nor did the Law ever 

allow any King that Prerogative to pardon that, Edward the Third did 

not challenge any ſuch, not only —_ thereto by his — 10 E 3. eap 2. 
12 t 
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Nich. 2 n. 51. grows downward. And the like in the beginning of Richard the Seconds 


* 


12 State the King and Parhament, 


4E. 3 c. 15. but by publick A#s sf State declaring the fame : yet becauſe the Parlia. 
E. 3. cps. ment was not always ſitting, and Kings were ever ſubject to this Temp. 
tation, to favour Servants by granting mercy to Malefactors; a gene- 
ral Rule of Inhibition is made againſt all pardon, to be granted by the 
King in caſe of Felony, but only in cafes allowed by advice of the 
Council. It is true, that in the firſt times of Richard the Second, he 
liked not to be thus girt in his power, which he pretended was more at 
13 Rich. 2. St. liberty in his Predeceſſors; poſſibly he meaned King Jobn, and Eduard 
2. cap. 1. the Second, who many times did what they liſted: yet under his fa- 
vour, no Law was ſo ſhameleſs, as to hold forth ſuch a power, till Ri- 
. chard the Second's Law countenanced it. But why do I call it a Late, 
1 Rich. 2. n. which is only a Declaration by conſent of the Lords, ſuch as then were; 
21Rich. 2. n. the Commons would never own ſuch an Opinion : And therefore it ſoon 
35- proved abortive ; for within three or four years, by publick Act of Par- 
liament, it is peremptorily declared, That the King's Pardon ſhall not 
extend to Murther. So as upon the whole matter it is plain, That it is 
not the King's Will, though ſupported by the Council of Lords, and backed 
by the Opinion of the Fudges, that muſt be a Rule for the Government of 
this Kingdom; nor doth any Allegiance bind Obedience thereunto, in Caſes 
where Fuſtice or the Liberty of the People is concerned. | 
Three things yet remain which Kings have claimed to be their own, 
viz. Conferring Titles of Honour, and Places of Truſt, and the Legiſlative 
Power. 'The firſt is but a Feather, and not worthy of regard ; yet it is 
plain that theſe times produce many precedents of Dukes, Marquiſſes, 
and Earl, made in Parliament; and poſſibly it may be apparent, that 
the firſt motion of any ſuch Title of Honour, did firſt force its original 
thence, if not in the Field: but it is not worthy of the labour to inquire. 
The ſecond is more conſiderable ; viz. The Power of conferring Places of 
Publick Truſt : This, Kings have pretended unto, although in courſe of 
congruity it will be thought more meet, that it belongeth rather to that 
chief and grand Truſt of the whole Kingdom committed to the Parlia- 
ment: And the practice of theſe times is not much diſcrepant, whether 
we regard ſuch as are for advice or execution. Of the firſt of theſe, are 
thoſe whom we commonly call the Privy Council, whoſe advice in 
courſe toucheth firſt upon the King's Perſon, but by reflection worketh 
ſtrong impreſſions upon the People, fo far as the influence of the King's 
— extends. And therefore it is not beyond the Sphere of the Par- 
iament to interpoſe and qualify that influence, ſo as it may be for the 
general good of the whole Kingdom. For many times Kings are either 
above or beneath themſelves; and in ſuch caſes, if the Council be of 
the King's ſuit, he is of the deeper dye, and proves more Malignant 
to the People. Edward the Third, growing into great opinion in the 
World, his proportion exceeds his own portion, and the People's good- 
14 b. 3. u. 55. Wills to boot z they think the fault is in the Privy Council, and an In- 
50 E. 3.n. 10. quiſition is ſet upon it. So alſo they do in his fiftieth year, when he 


Reign, he being now a Youth, and therefore unſtable in his Reſoluti- 

ons, and unable to make Election. So as upon the whole matter, if the 

King fall ſhort in point of Judgment or Reſolution, or inordinate in 

3 Rich. 2. n. 34. his Affections; but more eſpecially where they obſerve the major, 
5 Rich. 2. n. 17, or more conſiderable part of the Council to draw towards ill 4%; 
1 49. in ſuch caſes as theſe, the Parliament, as its own duty, undertook 
to ſettle a good Council about the King's perſon, that might * him 

uring 
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during their receſs, For the Privy-Council is never more it ſelf, than when 
it is an Epitome of the Common=Council of the Kingdom, In like man- 
ner ſuch Officers as concern execution of Law and Counſel, are as nar- 
rowly to be enquired into : for if their motion be irregular, it is leſs ma- 
terial what the rule be. The Parliament therefore held it their duty to 
interpoſe in the Election of grand Officers of the Kingdom, ſuch as are the 
Chancellors, Treaſurers, Judges, and Juſtices ; or to confirm or diſplace 
them, or bind them by Oath. The Rolls of the eighth, fourteenth, fif- 
teenth, and thirty- ſixth years of Edward the Third; and the fixth, tenth, 
and eleventh years of Richard the Second, do manifeſt this ſufficiently : 
[and the like does Hiſtory, in the Times of King Fobn, H. 3. &c.] 
I have done with the Subject- matter or work of the Parliament, in the 
mutual relation of the King and it; the manner of proceeding was ei- 
ther jointly with the King, or without him ; and either jointly with the 
two Houſes, or ſeverally; and either immediately by themſelves, or their 
Committees. As touching the firſt, it is evident, that in all matters where- 
in gain ariſeth to the Crown from the people, by Sub/idy, or otherwiſe, 
the ſtrength of the Grant by Act of Parliament reſteth in the two Hou- 
ſes; and that the King's Aſent is but pro forma, as touching that matter; 
and therefore ſuch Grants have been made as tended in ſome meaſure to 
derogate either from the King's wiſdom, care, or fidelity; yet even theſe 
have paſſed with the Royal Aſſent, though the full Aſent or good-will of 
the perſon of the King was not correſpondent thereto; as in theſe Caſes 
formerly noted, where Subſidies were given with Limitations and Condi- 
tions, and upon rendring account to the people. And it is as evident, 
that where the King's perſon is diſabled to underſtand, (as in caſe of In- _ _ | 
fancy) there the Royal Aſent can bear little weight with it; but moſt; Rich. 2. ae if 
of all in the King's abſence, where either the Aſent is put thereto by 5 Rich 2. n.75. 
Commiſſioners, that know not the King's particular mind, or the Act is „ 
done only by the Houſes, in nature of Ordinances; and yet theſe are of 
force to bind all parties but the King. But nothing more debaſed the Roy- 
al Aſſent in theſe times, than a trick that Edward the Third plaid in the | ij 
midſt of the fulleſt ſtrength of his Government. It was in time of War, 
which never is time of good Husbandry and laying up, nor of ſober ad- 
vice in laying out, nor of equity in levying and collecting moneys for 
the Nerves of War. This forward Warrior, in the heat of his — 
ments, finds his ſtrength benumbed for want of money; he leaves off, 
comes home, rages againſt his Archbiſhop, to whom he had committed 
the care of proviſion for his War; and the Archbiſhop as hotly falls upon 
ſome of the Treaſury in the Army on the one ſide, and upon others in 
the Country; whoſe oppreſſions, ſaith he, inſtead of bringing in money, 
made the people to give a ſtop thereto. A conteſt hereupon thus had, it 
was concluded by the power of the Parliament, that ſuch men ſhould be 
queſtioned, and that the Parliament from time to time ſhould call all Of- | 
hicers of State to account; and thereupon enſues a calm, After the Par-Antiq. Brit. 
liament ended, the King repeats the matter; it makes his heart ſick; he _ 
diſgorgeth himſelf by a Proclamation, made by advice of Nobles, and 
Wiſe men, as he faith ; and tells all the World he diſſembled with is Par- 
liament ; and what he did was done by dureſs of mind, to pleaſe for the 
time, and to gain his ends; which being now had, he by his Proclama- 
tion revokes what he had done in Parliament, or endeavoured it. And 
thus is England put to School to learn to diſſolve three hard knots: Firſt, 
Whether a King can diſſemble with his Parliament? Secondly, Whether 
| Edward 


E. 3. e. 3. 


15 E. 3. 50. 
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King's Procla- 


mation, ob- 


Of the Privy-Council, &c. 
Edward the Third his diſſembling aſſent makes a Law? Laſtly, Whether by 
a Proclamation, by advice of Nobles and Wiſe-men, he can declarethat he diſ- 
Jembled with bis Parliament, and therein not diſſemble the Royal Aſſent, ſo as 
7 bring all the Laws made in any King's time into queſtion, at leaſi during bis 


Life? However the reſult may be, it is evident, the Royal Aſent gets no 
honour hereby, and the Statute as little, that hath ſuffered this * Proclama- 


truded as Law, f ion all this time to paſs among the number of the Statutes in Print as a 


by connivance 
of — &c, &C. 


C. I. 


14 E. 3. c. 5. 


_ whenas many Sta tutes that are Laws of note, are left out as 
uſeleſs. 

Although in the general, the two Houſes joined in every Act Ad ex- 
tra, yet Ad intra, and in relation one to another, they had their ſeveral 
operations ; the Houſe of Commons intermeddled more in the matter of 
Fact, the Houſe of Lords in matter of Right; although in either of theſe 
there is a mutual aſpect from both. In matters of Fudicature, much re- 
ſted with the Lords, and therefore it is ordained, that The Houſe of Lords 
ſhall remedy all offences contrary to the Law of Magna Charta, And in 
caſes where no remedy is left, nor Judgment by the Law, the matter 


5. 3. c.3, 4. ſhall be determined in Parliament, and the King ſhall command execution 


to be done according to the Judgement of the Peers. Which Laws ſeem 
to be but declarative of the former Law, and in the nature of revi- 
ving that power into Act which was formerly laid aſleep ; and doth 
ſtrongly imply that the ultimate a& in Fudicature reſted with the Lords, 
in relation not only to the Houſe of Commons, but alſo in relation to 
the King, whoſe work in ſuch caſes is, not to judge above or with the 
Peers, but to execute their ſentence, And that carries with it a Liſt, 
whereby the power of a King may appear not to be ſo Supreme in ma- 
king of the Law, as ſome would have it; for if his Judgment and 
Conſcience be bound by the Votes of the Peers in giving a Law, in 
caſe of a particular perſon where the Law was not formerly known, 
let others judge of the value of this Negative Vote, in giving Law to 
the whole Kingdom. It is true, that this Parliament was quarrelled by 
the King, and he kept it at a bay by a Proclamation that pretended Re- 
vocation, as far as a Proclamation could revoke an Act of Parliament; 
but it effected nothing, nor did the conteſt laſt long. Now though this 
Juriſdiction thus reſted in the Houſe of Lords, in ſuch caſes, as well as 
in others; yet is it not ſo originally in them, as to be wholly theirs, 
and only as they ſhall order it. For the Commons of England have 
a right in the courſe and order of Juriſdiction, which (as known 
Law) is part of their Liberty ; and in the ſpeedy execution of Juſtice, 
as well as they have right to have Juſtice done. And therefore, where- 
as in Caſes of Error, and Delays, the Appeal was from the inferiour 
Court to the Parliament ; which immediately determined the matter, 
and now the trouble grew too great by the increaſe of Pleas: for reme- 
dy hereof, a kind of Committee is made, of one Biſhop, two Earls, and 
two Barons, who by the advice of the Chancellor, Treaſurer, and the 
Judges, ſhall make good judgment in all Caſes of Complaint of delay 
in Judgment : which Committee is not made by Order of the Lords 
alone, which they might have done, in caſe Juriſdiction had been whol- 
ly and only ſhut up in their cuſtody ; but by Act of Parliament, and 
joint concurrence of the Commons with the Lords. For as the Com- 
mons challenge ſpeedy Execution of Juſtice, as one of their Liberties: 
ſo alſo to be under the Juriſdiction of ſuch Judges, and Courts, as the 
Laws (in the making whereof, themſelves ge a vote) do eſtabliſh 
and appoint, 1 
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I will conclude this Chapter with the Conſtitution of the Parliament 
in theſe times. For, the difficulties that befel between the Kings and 
their people, or Houſes of Parliament, wrought two ſad effects, viz. A 
propenſity to decline call 1 a Parliament jo often as was uſed and ex- 
pected 3 and when it aſſembled, as great a propenſity in the Members to de- . 
cline their attendance : by means whereof, as the Hiſtorian tells us, the An. » 
Parliament was ſometimes enforced to adjourn it felf for want of num- 
ber ſufficient. The firſt of theſe aroſe from want of good-will in the 
Kings; the other, from want of Courage and Zeal in the 2 The 
firſt of theſe was fatal and deftruttive to goed Government : for though in 
diſtempered Parliaments it is good to withdraw, Fu in diſtempered 
times it is neceſſary to meet, and gain a right underſtanding of all par- 
ties; and therefore theſe times were ſo happy as to bind themſelves by 

blick Acts of State to re- continue the aſſembling of Parliaments. For 
the face of the Times repreſented unto all, that agitations were like to 
be quick, violent, and to continue for ſome ſucceſſion of time. It is 
therefore ſafe, if not neceſſary, that every eye ſhould be open, and 
Councils ready for every occaſion. A Law at length is agreed upon, 
that A Parliament ſhall be holden once every year, or more, if need be. 4 E. 3.c. 14. 
But in Thirty years the power of this Law is waſted out of mind, and 
the evil reviving, revives alſo the Statute ; and yet they had Thirteen 36 E. 3. c. 10. 
or Fourteen Parliaments in Thirty years ſpace, and not above Three, 
or but once Four years diſtance of time between any Two of them in 
Succeſſion, This was the ſenſe of the Members of the Houſes in their 
meeting ; but at home, they had homely conceits; and it is found no 
leſs difficult to bring them to the meeting, than to continue the meet- 
ing according to the Law; being either loth to adventure their 
thoughts into the troubleſome affairs of the Publick, or their perſons 
to expence and hazard. But the publick muſt be ſerved ; and therefore 
an AQ of Parliament is made, That all ſuch Members as decline their a 
pearance at the Parliament, after Summons made, ſhall be amerced, and the i Rich. 2. e. 4; 
Sheriffs likewiſe that ſball neglect return of Summons. And the Statute 

---implyeth that it was no introduction of a new Law, but a reviving of for- 

mer Law now or lately diſuſed, or a Cuſtom now out of cuſtom, And 
to take away all objection in point of charges and expences, another Law 
was made to eſtabliſh the Aſſeſſments, and levying of their wages, up- 
on the Lands that anciently were chargeable therewith, in whoſe hands 2 Rich. 2. 
ſoever the ſame ſhall come. c. 12. 


I ſhall conclude with this, That the Parliament, though like a Gar- 
ment, it ſometimes covers the goodly feature and proportion of a well- 
compoſed body, yet it keeps the ſame warm, and as a Shield is firſt in 
all dangers, and meets with many a knock which the body feels not; this 
is their work and reward. It is true, that in the wearing it is felt heavy; 
but it is the eaſier born, if it be duly conſidered, that it is better to be 
ſo cloathed, than to be naked, [to the Inſults of arbitrary Power.] 
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CHAP. II. 
Of the Privy-Council, and Condition of the Lords. 


HE latter muſt make way for the former ; for according to their 

perſonal eſteem in their own Countries, ſuch is their Authority at 
the Board in joint Councils. And it was one point of happineſs in a fad 
time of War, that all men looked one way. The Lords were much ad- 
dicted to the Field, and could do much with Edwardthe Third, who was 
a brave Leader; and more with the people, who had been ſo long time 
uſed to the rough Trade of Soldiery, that they loved not to beat home 
about matters of Husbandry, wherein they had ſo little experience. And 
having ſo fair a Garland in their eye as France, it is no wonder if dome- 
ſtick deſigns ſeemed meaner, or more dangerous, Thus did God do Eng- 


land a good turn, although it was made for the preſent thereby, neither 


ſo rich or populous as it might have been in a time of Peace. This 
French heat waſted many a tumultuous Spirit, and ennobled the Fame of 
the King and Lords; not only abroad, but won them much Honour 
and Repute of thoſe that remained at home; and ſo by congregating 
Homogeneals, and ſevering Heterogeneals, rendred the body of the peo- 
ple more Univocal ; which tended much to the ſettling of the Joints of 
this diſtracted Nation. A timely birth hereof, doubtleſs, was the peace- 
able entry of Richard the Second upon the Throne, and quiet fitting 
there ; whilſt as yet he was but a Child, the Princes of the blood many ; 
and they of generous, active, and daring Spirits; yet do we not meet with 
a whiſper in ſtory of any turbulent or aſpiring humour in them or the 
eople, during thoſe tenderer times of that King's Reign. But after that 
= came to know more in himſelf than was to be found ; and to outreach 
his abilities, having ſome of the Lords ready at his Elbow to help him, 
theſe changed the King's courſe, although the general part of that noble 
Band kept ſtill their Array; and retaining the body of the people in due 
compoſure, thereby declared themſelves to be the Kings Friends, though 
the others were Richard's Favourites ; ſo as he was fain to ſtoop to oc- 
caſion, and ſubmit to be a King, that would have otherwiſe been more 
or leſs. And thus the Lords were become Supporters to the Throne, 
Studds to the Crown, and a Reſerve to the People, againſt the violent 
motions of an unbridled mind in their King; who ſeeing them ſo united, 
and endeavouring to break them into parties to obtain his defire, loſt 
both it and himſelf, It is a degree of cleanly modeſty, to impute the 
miſcarriages of unruly Kings, to their Council. For however during their 
minority, Counſellors are more rightly Officers of State z yet when Kings will 
be their own men, their Counſellors are no other than the breath of the King's 
own breaſt ; and by which a King may be more truly diſcerned, than any 
man by his Boſom-friends. Edward the Third was a man of a publick 
Spirit, and had a Council ſuitable to his aim. Richard the Second, a man 
that deſired what him pleaſed, would have what he deſired ; and a Coun- 
cil he had that ſerved him in all. For God anſwers the deſires of mens 
hearts in Judgment as well as in Mercy; And 4 fore Judgment it is 
both to King and People, when the corrupt Defires of the King are backed 

by a flattering Council, 
It muſt be granted, that the Privy Council of Kings hath been = old 
ina 
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Ginn & of State, that at a ſudden lift could do much to the furthering of * Engine. 
the preſent eſtate of publick Affairs. Nevertheleſs, through the Riot of 
Kings, their deſigns generally tended to make more work for the Parlia- 
ment, than to diſpatch ; to do much, rather than well; like works for 
fale, rather than for Maſter-piece, and ſometimes to undermine, yea to 
out-face the Parliament itſelf, like ſome unruly Servants that will put 
away their own Maſters. Nor can it otherwiſe be expected, unleſs the 
wa elected ones be turned into the Parliament's Committee; or that 
conſtant annual Inquiſition by Parliament be made into their actions: 
for occaſional inquiries breed ill blood, though no attainder be ; nor are 
they eaſily undertaken ; whereas conſtancy in ſuch caſes makes the worſt 
to be reſolved but into a matter of common courſe, 

The natural and original power of the Privy-Council is very obſcure, 
becauſe there are ſeveral degrees of them that occaſionally have been 
uſed, all of whom may deſerve the name of Privy-Council, in regard 
of the Parliament, which is the moſt publick Council of all the reſt, 
and always hath a general intereſt in all Cauſes in the Kingdom. 

The firſt of theſe, is that which was called The Grand Council of the King, 
which, as I think, was not the Houſe of Lords, who are called by Sum- 
mons, and were only to attend during the Parliament; but a body made 
up of them, and other wiſe men of his own Retinue : And of this, it 312 

ſeems, there was a conſtant body framed, that were ſworn to that ſer- . 
vice; for ſome in theſe times were ſworn both of the Grand Council and Dort. 
the Privy-Council, and fo entred upon Record. 

The ſecond of theſe Councils was alſo a great Council, and probably 
greater than the other; but this was called only upon occaſion, and con- 
ſiſted of all forts, like a Parliament, yet was none. An example where- 
of we have in the Ordinances concerning the Staple, which at the firſt 
were made by the King, Prelates, Dukes, Earls, Lords, and Great Men 
of the Kingdom, one out of every County, City, and Burrough, called 
together for that end; their reſults were but as in point of trial for fix _ lac 
Months ſpace, and then were turned into Statute-law by the Parlia- 2 E. 3. c. 13. 
ment. Theſe two are Magna Concilia, yet without power, further than 
as for advice; becauſe they had no ancient foundation, nor conſtant con- 
tinuance. Another Council remaineth more private than the other, of 
more continual uſe, though not ſo legally founded ; and this is called the 
King's Privy-Council, not taking up a whole Houſe, but only a Cham- 
ber, or a Table ; ſignifying rather communication of Advice, than power 
of Judicature, which more properly is in Banco. And yet the power of 
this grew as vzirile and Royal, as it would acknowledge no Peer but the 
Parliament, and uſurped (to be) the repreſentative of it, as that had been 
of the whole Kingdom. The ambition thereof hath ever been great, 
and in this moſt notoriouſly evident, that as it had ſwallowed up the 
Grand Council of Lords, ſo it ſeldom can endure the mention of a Par- 
liament, but when Kings or Affairs are too rugged for their own touch. 
The Platform of their power you may behold in this their Oath. 


1. That well and lawfully they ſpall counſel the Kin | ac- * Chart 
— to their beſt care and power, and keep well and law- 3 
fully bis Counſels. 


2. That none of them ſhall accuſe each other of any thing 


which Be had ſpoken in Council. 
K k 3. And 


— — — — — 
4 wed Sond. 4 -- 2 AW a 


* 7.e. his Legal ful Counſellors to the King's Perſon, and alſo to his Crown *; nor to de- 
Government. ereaſe the true Rights, but to enlarge them; yet all muſt be done law- 


O the Privy-Conncal, &c. 


3. And that their lawful Power, Aid, and Counſel, they 
ſhall with their utmoſt diligence apply to the King's Rights. 

4. And the Crown to guard, and maintain, ſave, and to 
keep off from it, where they can without doing wrong. 

5. And where they ſhall know of the things belonging to the 
Crown, or the Rights of the King, to be concealed, intruded 
upon, or ſubſtracted, they ſhall reveal the ſame to the King. 

6. And they ſhall enlarge the Crown, ſo far as lawfully they 
may, and ſhall not accounſel the King in decreaſing the Rights 
of the Crown, ſo far as they lawfully may. 

7. And they ſhall let for no Man (neither for love nor hate, 
nor for peace nor flrife) to do their utmoſt (as far as they can, 
or. do underſtand) unto every man, in every Eftate, Right, 
and Reaſon ; and in Fudgment, and doing right ſhall ſpare 
none neither for Riches nor Poverty. 

8. And ſhall take of no Man without the King's leave, un- 
lese Meat or Drink in their Journey. 

9. And if they be bound by Oath formerly taken, ſo as 
they cannot perform this without breaking that, they ſhall in- 
form the King, and hereafter ſhall take no ſuch Oaths with- 
out the King's conſent firft had. 


All which in a ſhorter ſum, ſounds in effect, that they muſt be faith- 


fully. And Secondly, that they ſhall do Right in Judgment, to take 
no Fees nor any other Buch in prejudice of this. 

The firſt of theſe concerns the publick only at a diſtance ; and yet the 

int of increaſing and diminiſhing of the Crown in the fixth Section 
is captious, and may ſound as if there is a legal enlarging of the Crown, 
whereof he that takes the Oath is to judge. A matter which only and 
properly concerns the Parliament to order and determine; or elſe fare- 
wel all liberty of the people of England. 

The ſecond concerneth immediately the King in his politick capacity, 
but trencheth upon all Laws of the Kingdom, in the executive power; 
and all the motions in the whole Kingdom, either of Peace or War, fol- 
lowing in the Rear, either immediately, or mediately, are under this 
notion Intereſted into the tranſaction of the Privy-Council, to debate 
and determine the King's Judgment therein, unleſs it will determine 
alone. And how eaſy a thing it is for ſuch as have power of deter- 
mining the Action by the Law, to ſlip into the determining of a Law 
upon the Action, and fo to rule by Proclamation, experience has taught 
ſucceeding times ſufficiently. Nevertheleſs, in theſe times Parliaments 
were every moment upon the wing, and kept this Noble Band in awe, 
by taking them into their Cognizance, placing and diſplacing ſome or all 
of them, directing and, binding them by Oath, as they ſaw occaſion ; of 
which the Records are full and plentiful. I fay, theſ: times thus onus 

I be" tut 
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tuted, added yet further encouragement to them, by giving them powers 
by Statute-Law, over and beyond what by ancient Cuſtom they had ob- 
tained. 
The King, and Council of Lords, had antiently a power of Juriſdic- 
tion, that hath been in the firſt Part of this Diſcourſe already obſerved ; 
yet it is very probable, that it was not any ſelect company of Lords, but 
the whole aſſociation. For it is granted by all; that they had originally 
a principal hand in the Juriſdiction; and it is hard to conceive how any 
private number ſhould catch ſuch a power, if not by uſarpation, But 
the manner of acquiring is leſs material; the principal conſideration reſt- 
eth upon the quality of this Juriſdiction. For it is evident that much 
difference hath been, both concerning the place and manner of exerciſing 
this Authority. In general, it muſt be granted, that all Pleas Coram Re- 
ge, were grounded upon Writs firſt purchaſed, and returnable either in 
Banco or in Camera, or in Cancellaria. And no difference at all will be 22 Af pl. 52. 
concerning the Juriſdiction in Banco; for that was by the courſe of the 
Common-Law, and the people held it one of their Liberties to have one 
known courſe of Law, for determining matters of right and wrong. As 
touching theſe Pleas, which were holden by Writs returnable in Camera, 
they were properly ſaid to be Coram Rege & Concilio, whoſe meeting was 
in the Council- chamber, in thoſe days called the Star-chamber. For o- 
ther returns of Writs in the Star- chamber do not we find, but ſuch as were 
in Camera; nor prohibitions from thence, but under the notion of the 
King's Council; and this Camera, as I ſaid, was the place of the joint ; 
meeting of the Council, as well of thoſe of the Chancery and Benches, 4'E 3 
as of thoſe that attended upon matters of State. Now the influence of N= = 
Society in point of Judicature, principally aſpected upon ſome Pleas be- Memb. 11. in 
longing to the Crown: although even theſe alſo properly were deter- Pott. 
minable in the King's Bench. Nor can I obſerve any rule to bound the 
powers of theſe two Judicatories, but this, that the Counciſ-Table would 
pick and chuſe, and prohibit the King. Bench as they pleaſed; and to that 
end would order Originals out of the Chancery, as they thought moſt | 
meet, For it is obſerved by Feta, that the K:ng's-Bench hath no juri(- Fleta, lib. 2. 
diction of it ſelf, but by ſpecial Warrant; that is to fay, by Original Writs, b. 3+ 
returned thither, Nevertheleſs, it may ſeem that ſuch Crimes as are con- 
trary to common honeſty, or the publick profit or peace, in a more ex- 
emplary way than ordinary, and therefore may be called Crimina lefi 
Regni, or againſt the State; theſe I fay, might more properly belong 
io the ſublime Judicature of the Council-Table; as knowing better how 
far the publick State was iptereſted, or endamaged in ſuch Caſes, than the 
other Judges that were experienced only in ordinary matters of a more 
private concerninent. 
To recite the particular Caſes upon record, concerning razing of Re- 
cords, Forgeries and other crimes of Falſhood, Conſprractes, Combinations, 38 E. 3. Rot. 


to abate and level the prices of Commodities, Riots, and ſuch- like, will * ah 
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of Common- Law had the precedency. And therefore, although the right af pl. 4 
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20 


Co. Inft.4. c. 5. 
22 Aſſ. pl. 75. 


13 Rich. 2. 12. 
Tit. Prohibi- 
tion. 


5 E. 3. e. 9. 


37 E. 3. c. 15. 


Of the Privy Council, &c. — 


of Tythes being depending at the Common-Law, the Archbiſhop in op- 
poſition to the juriſdiction, ſueth before the King's Council; and the pro- 
ceedings at the Law are thereby ſtayed. And no wonder; for the Coun- 
cii- Table challenged to hold the ballance of all Courts of Law within 
their own Order: and ſo if any doubt concerning the Juriſdiction depend- 
ed, the Council-Table gave the word, and all ſtooped thereto, But e- 
nough of the Subject- matter; the manner follows: a new form of Pro- 
ceſs is ta ken up, that the Common-Law and antient Cuſtom never knew; 
and which grew ſo noiſom to the people, that complaints are made there. 
of as of a common grievance, and remedies are thereto applied by the 
Laws of theſe times. For whereas by the Grand Charter nothing could 
be done in Judgment, but according to the Laws of the Land; and in 
affirmance thereof, a Law was made in theſe times, that no Accuſation, 
nor Attachment, nor forejudging of Life or Member, nor ſciſure of 
Lands, Tenements, Goods or Chattles, ſhould be againſt the form of 
the Grand Charter, and Law of the Land: This courſe of affairs grew 
fo ſtale, that amongſt other innovations, a trick of a new kind of Trial 
is brought forth, by ſuggeſtions upon Articles exhibited againſt any man 
before the Council-Table; and thereupon iſſued forth Attachments againſt 
the party complained of; by means whereof, and other courſes, (for 
they could alſo ſequeſter) much vexation aroſe unto the people. Here- 
unto, upon complaints multiplied, a remedial Law is made; whereby it 
is Enacted, That all ſuch ſuggeſtions made, ſhall be carried to the Chan- 
cellor, Treaſurer, and the King's Grand Council; and the Informer ſhall 
find Surety to proſecute with effect; and to incur the like penalty intend- 
ed for the Defendant, if the Plaintiff's proofs be not compleat: and then 
the Proceſs of Law ſhall iflue forth, and the Defendant ſhall not be 
taken againſt the form of the Great Charter; that is, he ſhall not be taken 
until firſt the fault appear upon Record, by Pre/entment, or by due Proceſs, 


25 E. 3. c.4.5. Or by original Writ, according to the antient Law of the Kingdom. Ei- 
42E.3. c. 3. & ther therefore the Privy-Council had no power to hold any Pleas at all, 
3 1.37. Or elſe no power of Trial. The firſt of theſe was concluded in open 


Fabian Vit. 
Hen. 3. Anno 
4144. 


Parliament; and the ſecond as good as fo: for if the firſt, then the ſecond 
will come on undeniably. But ſuppoſe all this be given up, yet was this 
Liberty to hold Pleas ſo qualified, that the perſon could not be touched, 
till the thing did appear by Inquiſition, and then in a legal way. Such 
proceeding was had upon ſuggeſtion made againſt the City of London, in 
Henry the Third's time: for one of the Judges was firſt ſent into the 
City to find the ſuggeſtion by a Jury; and then the Lord Mayor appear- 
ed before the Lords, and traverſed the matter, and in a manner afpea!- 
ed, or rather demanded to be tried according to the cuſtom of the City. 


43 AM. pl. 38. And the like courſe do we find obſerved in our Law-Reports of theſe 


times, in a Caſe concerning the price of Wool, by a falſe Report. The 
foot of the whole account will be this; That the work of Judicature of 
the Privy-Council in theſe times in cafes of Crimes, was to receive Arti- 
cles, and award Inquiſitions; and after return in nature of a Grand In- 
queſt, to Recover, Traverſe, and to order Trial at the Common-Law; 


43 AM. pl. 38. and upon Verdict returned, to Fine and Ranſom. In other Caſes either 


of Right or Equity in matters of private property, they were determi- 
ned either by Judges of the Bench, or Chancery, although poſſibly the 
ſuit was Coram Concilio, for that all the ſaid Judges were of the Ring“ 
Council, And yet, as I dare not affirm, fo I cannot deny, but it might 
alſo be poſſible that ſome matters, eſpecially theſe of a greater couſe- 


que nce, 


Of the Chancery. 

quence, either in their own nature, or in regard of the perſons whom 
they concerned, were determined by the major Vote of the whole Coun- 
cil, in a prudential, or rather arbitrary way. But this was, Invita Mi- 
ner va, and uſed fo rarely, as the path is grown out of view; ſaving ſome 


few footſteps here and there remaining, which ſhew that the Grand Coun- 
cil of Lords had been there. 


CHAP. IV. 
Of the Chancery: 
T is the birth of the King's power in Judicature, and may deſerve the 
name of the firſt-born; For though it had no better Title in theſe 


IT 


later times than Oficium, becauſe amongſt other of the King's Eſcripts, it * cap. 4 


formed Writs remedial, for ſuch as had received wrong; yet even 


Fleta, lib. 2. 


that work, it was in repute for ſo much {kill in the Law of the Land, cap. 13. 


that by the conſent of all, it was as well able to adviſe a remedy, as to 
adviſe the Complainants where to have it. And yet it had one advan- 
tage further, that it was an Offre of remembrance to the King, by his Chan- 
celbr (who is a perſon of great truſt in the Law, and gave ſuch credit to all 
acts done before him) as being entred into the remembrance, became of the 
higheſt nature of Record, againſt which no Phadid lie. Amongſt theſe, 
matters of debt and contract comipg into the account, this Office taking 
notice of the Record, took cognizance of the thing, and for the executing 
thereof: and thus in theſe, and ſuch-like Caſes, granted Fudicial Writs, 
and ſo found out a way of Judicature, to as many Cauſes as the State 


would truſt it with. And becauſe it pretended cognizance only of mat- Pleta, lib. 2. 
ters of Record before them, they found out a way of examining of Wit- c. 13. Sect. 8. 


neſſes by Commiſſion and returning their Depoſitions in writing; which 
being become a Record before them, they gave their Sentence upon the 
whole matter, without the antient ordinary Trial per pares. It ſoon be- 
comes a kind of Peculiar, exempting it ſelf from the ordinary courſe in 
manner of Trial, and from the ordinary rules of Law, in giving of Sen- 
tence; and is as a Back-door for the King's Arbitry, in caſe of Judicature 
in _—— of Common-Pleas; as the Council-Table — in Croum-Pleas. 
They both are looked upon with a v leaſin of Majeſty, which 
— to be — yet all is cxbeide A the — of E- 
quity, Honour, Conveniency, and Conſcience; like a Monopoly, that is bred 
under the wings of the publick, but feeds it ſelf upon it. 

That this had attained the Title of a Court fo antiently as in King Ste- 


'ven's time (as the Honourable Reporter noteth) I much queſtion, by the Inftir. 4. c. 8. 


Title that Fleta gives it in later times; nor, under his favour, will that 
Teſtimony cited out of the Hiſtory of Ely warrant it, but upon a miſta- 
ken ground of miſplacing the note of diſtinction. For I take the words 

to be thus tranſlated: King Etheldred determined and granted, that the 

Church of Ely ſhould for ever in the King's Court hold the dignity N the 
Chancery, and not hold the dignity of the King's Court of Chancery. Never- 
theleſs, it is clear that theſe times brought it to that condition, that it 
might well carry that name, if formerly it had not: For it grew v 
faſt both in honour and power; and this not by Uſurpation, (though it 
did exceed) but by expreſs donation from the Parliament. 

Yet is this power much darkened in the limits andextent thereof, chiefly 
in regard that the Chancellor is betruſted with many things, whereof there 


18 


fol. 78. 
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is no evidence for the Chancery to claim any cognizance, For he was in 
theſe times a perſon of many intereſts and relations, being one of the Qu 
1 rum in the Star-Chamber, of the King's Council, chief in the Chancery x, 
ence, &. moſt commonly a Clergy-man, and therewith Legate d Latere; and in 
theſe ſeveral Relations might act directly, and yet in ſeveral Courts. And 
therefore, though he had power with others, to puniſh neglects of Execu- 
tion of the Statutes of J/ines, by Act of Parliament; and allo of the 
. Statute concerning Y7&uals, and to determine matters of controverſy be- 
E. 3. c. 5. tween parties in Caſes depending before the Parliament, and in ſome mat- 
ters that concern the King's Revenue; yet cannot theſe be ſaid to be the 
proper work belonging to the cognizance of the Chancery, but to the 
Chancellor by ſpecial Commiſſion in another Relation. Albeit, I cannot 
deny but the Court it ſelf had cognizance in matters of as ſtrange a na- 
2 E. 3. c. 26, ture, VIS. Topuniſh diſturbances of Merchants in their Trade, to ſee to the 
36E.3. c.g. executing of the Statutes of Purveyors, and to remedy Grievances contrary 
& cap. 13. Yo other Statutes: Which general words let in a wild liberty to that Court 
to intermeddle in Laws which were never intended for their touch; 70 
12 R. 2. c 12. Puniſh Nuſances according to diſcretion, to give remedy to Merchants upon 
27 E. 3. c. 24. the Statute of Staple; ſo that it is clear enough the Parliament intended it 
ſhould be a Court, and gave their Seal to their power of judicature. 
Nor, as it ſeemeth, was this any regrct to the Courts of Common- Law, 
but as a thing taken for granted. For the Reports tell us, That if the 
King grants Tythes, ariſing from without the bounds of any Pariſh+, the 
Patentee ſhall ſue in the Chancery by Scire Facias, and ſhall there proceed 
to Iſſue or Demurrer; and then to the Common-Law ; where, upon Tri- 
al, if the Defendant make default, the Plaintift thall have Judgment 
| and Execution. And if the Heir be in Yard to the King, the Mother 
Bro. ſcire fac. ſhall ſue and recover her Dower in the Chancery. And they tell us, that 
15 it had power to prohibit Spiritual Courts, and Courts of Common-Law, 
2+E-373- yea, to over-rule or reverſe Judgments: and yet the Common- Law held 
its ground when it was concerned; for neither were all ſuits there by 
43 Aff. pl. 32. Bill, as in caſes of Equity, nor determined according to ſuch rules; not 
— 4 3-Pl-35- did the power of Judicature reſt in the breaſt of one Chancellor, but in 
27 E. 3. fo. 45 him jointly with other Council of the King, which were allo learned 
Judges of the Law. For the Report informeth that Edward the Second 
had granted a Rent in Tail to the Earl of Kent, who dying, his Son un- 
der age, and Ward to the King, Edward the Third feized, amongit other 
Lands, the Rent, and granted it to Sir John Molins: Upon Petition, the 
King refers the matter to the Archbiſhop, and others of the Council, cal- 
ling to them the Chancellor. A Scire Facias goes forth to Sir Fobn Mo— 
lins; he upon appearance pleaded to the juriſdiction, as a caſe belonging 
to the Common-Law; but it would not be allowed, becauſe it was to re- 

peal the King's Charter. 
And whereas it was objected, that the reference was to the Archbiſhop 
and others, and therefore the cauſe ought not to be determined in the 
Chancery; it was reſolved that it did properly belong to the Chancery, 
by the Law: And in the argument of the caſe, it appears clearly that 
43 AN. pl. 35. the King's Council there, were learned in the Law. And the fame is 
yet more evident by the Title of Bills in thoſe days exhibited in the 
Chancery, which was directed, To the Chancellor and the King's Coun- 
cil; and the Rule given Per tout les Fuſticen. Which I rather note, for the 
ſhortneſs of the form of Bills in thoſe days, far different from theſe 
times, wherein the ſubſtance of the complaint, however ſmall * | 
| ſelt, 


22 Aſſ. pl. 25. 


+ For the Diviſion of the Kingdom by Pariſhes, was an invention of the Pope and Clergy. 


Reigns of Edw. III. and Richard II. 23 


ſelf, is oftentimes blown out into ſo great a bubble, that it breaks to no- 
thing: And the Statutes formerly mentioned do aſſert the fame thing, 
as touching the King's Council, For though they ſpeak of the Council 
or Chancery in the Engliſh Tongue, yet in the original the words are, 
Conceil en Chancery. 

Having thus touched upon the matters under the Judicatory of the 
Chancery, and Judges in the fame ; in the next place, the manner of 
proceedings comes to conſideration, For it ſeems they had been for- 
merly very irregular; and that contrary to the Grand Charter, upon 
a bare ſuggeſtion in the Chancery, the party complained of was impriio- 
ned, and no proceedings made thereupon. For remedy whereof, it was 
ordained, That upon ſuggeſtions ſo made, the Complainant was to find 
Sureties to purſue the Suggeſtions ; and that the Proceſs of Law ſhould 
iſſue forth againſt the party without impriſoning him; and that if the 
Suggeſtions were not proved true, the Complainant ſhould incur the 
like penalty that the Defendant ſhould have done, in caſe he had been 37 E. 3. e 17. 
found Guilty. But afterwards this later Clauſe was altered by another 
Statute, becauſe it was full of uncertainty ; and it was ordained, that 
in ſuch caſe the Complainant ſhall be impriſoned, until he ſhall fatisfy 28 E. 3. c 9 
the Defendant of his Damages; and furthermore, ſhall make Fine 
and Ranſom to the King. But becauſe that the Defendant many times 
held his advantage, even to extremity, this courſe laſted not long; „ Rich 2 c 6. 
but a new Law was made, which put the power of awarding Dama- © © 

in ſuch caſes into the Chancellor, to do according to his diſcre- 
tion, And thus the Chancery obtained power to award Damages, which 
they never had formerly; and the Chancellor a Precedency both in the 43 Af. pl. 3a. 
Chancery, and of the Council in the Court of Star-Chamber, and in 
many caſes in the Exchequer. By the firſt he had a power in matters 
of Meum and Tuum ; by the laſt, in matters Mei and Regis ; and by the 
other, in matters Mei and Regni, A conſiderable man certainly he was 
in the motions of Government; but how much more, if he be made 
Archbiſhop of Canterbury, Cardinal, and Legate 2 Latere ; or Arch- 
biſhop, Lord Treaſurer, and Legate d Latere z as theſe days had di- 
vers times ſeen? Extraordinary advancements beſtowed upon the No- 
bility, brings Honour to the Throne; but if they be not men of no- 
ted Worth and Uprightneſs, they make the Scepter ſtoop, by ſtirring 
up envy in the Nobility, and indignation from the people. For ſel- 
dom is it ſeen, that Advancements are fed from the Crown, though they be 
bred from thence ; but either maintained by new ſupplies from the peoples 
Purſes, or the ruin or decay of ſome Officers more ancient than themſelves, 
or both, And ſuch was the condition of the Chancellor ; he fucked Fat 
from beneath, and Blood and Spirits from the Grand Chief Fufticiar 
of England, and fo reduced that Honourable Potentate unto the de- 
gree of Chief Fuſtice of the King's Bench, leaving ſcarcely unto him 
the Name or Title of Lord. One thing more remaineth, touching the 
election or nomination of this Great Man. At the firſt, he was no better 
than a Regiſter, or the King's Remembrancer, or Secretary, having alſo 
the Honour to adviſe the King in ſuch matters as came within the circuit 
of the Writings in his cuſtody ; and queſtionleſs, Eo u/que, it is ſuitable 
to all the reaſoh in the World, that he ſhould be of the King's ſole No- 
mination and Election. But when it befals, that inſtead of adviſing the 
King, his word is taken to be the Rule, and a Judicatory power put upon 
that ; and unto this is ſuperadded that honourable truſt of keeping and 
| governing 
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Of the AdmiraPs Court, + 

poverning the Great Seal of the Kingdom, with the continual growing 

ower occaſionally conferred upon him by the Parliament *. He is now 
* no more the King's Remembrancer, but the Lord Chancellor of 
England, and Supreme Officer of State. And it ſeems but reaſonable that 
he ſhould hold his place by publick Election, as well as the Grand Juſti- 
ciar (whoſe Plumes he borrowed) and other Grand Officers of State did 
before him, For he that will have his Servant to work for another, muſt 
give the other that Honour of Electing him thereto ; nor was this laid 
aſide nor forgotten by theſe times, but a claim was put in for the Election 
or allowance of this principal Officer amongſt others; the Parliament 
obtaining of wa, men in the caſe by the King's Confeſſion ; and ſo the 
thing is left to the judgement of future ages, viz. Whether a King that 
can do no man wrong, can diſſemble the Royal Aſſent in Parliament; or de- 


clare himſelf legally in that manner by Proclamation ? 


CHAP. V. 
Of the Admirals Court . 


HIS is a third Court that maintained the King's Judicatory power 

in a different way from that which is commonly called the Com- 
mon-Law ; and by many is therefore ſuppoſed to advance the King's 
Prerogative, but upon miſtaken grounds. It is very true, that the 
way is different from the common Road, both in its original, and in 
the courſe of proceedings; nor could it otherwiſe be, conſidering the 
condition of the Nations, and the people of the ſame, intereſted in 
common Trafhque. The people 1— intereſted, as much differed 
from the other ſort of Dry-men (if they may be ſo called) as Sea from 
Land, and are in nature but as March-men of ſeveral Nations, that muſt 
concentre in ſome third way for the maintenance of Commerce for 
ce-ſake, and to the end that no Nation may be under any other 
aw than its own. The condition of the Nations in the times when 
civilized Government began to ſettle amongſt them, was to be under 
the Roman Emperors, who having ſettled one Law in the general 
grounds throughout all Nations, made the Sea likewiſe to ſerve under 
one rule, which ſhould float up and down with it, that men might know 
upon what terms they held their own, whereſoever they went ; and up- 
on what terms to part with it for their beſt advantage. In its original there- 
fore, this Law may be called Imperial, and likewiſe in the Proceſs, becauſe 
it was directed in one way of Trial, and by one Law, which had its firſt 
birth from the Imperial power; and probably it had not been for the com- 
mon benefit of Europe to have been otherwiſe, at other time, or by other 
directories formed. Nevertheleſs, this became no Gem of Prerogative 
to the Erg/iſh Crown; for if England did comply with foreign Natives 
for its own benefit (it being an Iſland full of the Sea, and in the com- 
mon Road from the moſt parts of Europe that border upon the Sea, and 
of delight in Merchandiſe) it is but ſuitable to its ſelf : and it did ſo com- 
ply, as it ſaved the main Stake, by voluntary entertaining thoſe Laws with- 
out being impoſed upon by Imperial power, For the Saxons came into this 
| . Kingdom 

3 originally eligible by the 1 


+ This Court ſeems to have been founded on the King's Prerogative of Maritime Dominion, ex- 
eluſive of the common Law, which extended its cognizance only to matters tranſacted on Land. 
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Kingdom a free people, and ſo (for aught yet appeareth to me) conti- 
nueth to this day: I fay, that in thoſe firſt times, they did take into 
the conſideration of Parliament the regulating of the fluctuating moti- 
ons of Sea-Laws: nor were they then, or after, properly impoſed by the 
King's Edict. For though it were granted, that Richard the Firſt re- 
duced the Sea-Laws in the Iſle of O/eron, yet that the ſame ſhould be 
done without advice of Parliament in his return from the Holy Land, is 
to me a Riddle, conſidering what Hiſtories do hold forth concerning his 
return through Germany; nor can that be good evidence to entitle the 
Kings of England to a power to make and alter Laws according to their 
private pleaſure and intereſt, Nor doth that Record mentioned in the 


This Law was of a double nature, according to the Law of the Land; 
one part concerning the Pleas of the Crown, and the other between party 
ard party ; for properly the King's Authority in the Admiralty is but an 
Authority of Judicature, according to Laws eſtabliſhed, which both 
for proceſs and ſentence are different from the Common-Law, as much 
as the two Elements do differ, yet not different in the power that made 
them. I ſhall leave the particulars to be enquired into, by them that 
ſhall mind it elſewhere, and only touch ſo much as ſhall reflect upon 
the main Government. This power was executed by Deputies diverſly, 
according as the times and opportunities were, for War or Peace, and 
either tranſitu or portu. What was done in time of War, or whilſt 
the Ship is out of the Engliſß Seas, comes not to our purpoſe; and there- 
fore 1 ſhall not meddle with that, farther than this, that in the firſt 
times Kings were wont to divide the work of Judicature and of War 
into ſeveral hands. The power of War and Peace they committed un- 
to men of approved Courage and Skill in that ſervice; and therefore ge- 
nerally, not to the men of higheſt rank, who had neither Mind nor 
Skill for a work of ſuch labour, diet and danger. This power paſſed 
under divers names; ſometimes by grant of the cuſtody of oh Sea-coaſts, 
ſometimes of the parts and Sea-coaſts, ſometimes by being made Captarn 
cf the Sea-men and Mariners, and ſometimes Admiral of the yo It 
was a great power, and had been much greater, but that it ſuffered a 
double diminution; the one in the time, for three or four years commonly 


diu Regi placuerit : the other diminution was in circuit of the power, for 


but of many; each having his proper precinct upon the South or North, 
Eaſt or Weſtern ſhores; and under the Title of Admiral in the times of 
Edward the Firſt, and forwards, who brought that Title from the Holy 


power of Juriſdiction or Judicature all this while remained diſtinct, and 
it ſeems was ſettled in part in the power of the Sheriff and Juſtices. For 
by the Law the Sheriff and Fuſtices had cognizance of matters between 
the high. vater and the u- water mark; and what was done ſuper altum 
mare, was within the directory of the Admiral; theſe were but few 
things, and of ſmall conſideration: the principal of them being con- 


LI cerning 


all the Maritine Coaſts were not ordinarily under the power of one man, 


25 


Inſtitutes, warrant any ſuch matter, but rather on the contrary groundeth Init. 4. cp. 
the complaint upon Laws, Statutes, Franchiſes, and Cuſtoms, eſtabliſh- _— 1425 
ed; and that this Eſtabliſhment was by the King and the Council. = 


made an end of the command of one man, and at the beſt it was, quam Gloſt fol. 16. 


Land*. Nevertheleſs, about the end of the times whereof we now * Being derived 
treat, the cuſtody of the whole Sea began to ſettle in one hand, under —_—_— _ 


the Title of Admiral of the Engliſh Seas; and the place was conferred Ga or High- 
upon men of the greateſt rank, and ſo continued ever afterward. The Lera. 
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cerning War or Peace, and thoſe only within the Engli/h Seas. But af. 
ter Edward the Third had beaten both the French and Spaniards at Sea, 
the People grew much more towards the Sea, and became ſo famous, 
that the greateſt Lords thought the Regiment of Sea-affairs worthy of 
the beſt of their Rank, and were pleaſed with the Title of Admiral, whilſt 
they left the work to others; and ſo the Admiral became a perſon of more 
honour and leſs work than he had been formerly. The greatneſs of the 
honour of this place thus growing, ſoon alſo began to contract greatneſ 
of power beyond what it had formerly; and this was principally in mat- 
ter of Juriſdition, For not contented with the power of a Chief Juſtice 
of War and Peace within the Seas, which was his proper dominion, the 


Lord Admiral gained the ſame within the /ow-water mark, and in the main 


Pier. 15, &16. ſtreams below the next Bridge to the Sea, and in all places where Kiddel, | 


EI mic. pl. 2. 
8 E. 3. Coron. 


199- 


13 Rich. 2.c.5., 


15 Rich. 2. c. 5. 


were ſet; and yet theſe places were within the body of the County. Nor 
did he endeavour leſs to gain in matters of diſtributive Juſtice : for al- 
though he had a legal Juriſdiction in things done upon the Sea, ſo far as 
to defend, order, determine, and cauſe reſtitution to be made, in caſes of 
damage done unjuſtly ; yet was it no leſs difficult to my this power with- 
in its own bounds, than the watery Element upon which it floated, but it 
made continual waves upon the Franchiſe of the Land; and for this 
cauſe, no ſooner had * great men ſavoured of the Honour and Au- 
thority of that Dignity, but comes a Statute to reſtrain their Autho- 
rity in the Cognizance of Caſes, only unto ſuch matters as are done 
upon the main Sea, as formerly was wont to be. And within two years 
after, that Act of Parliament is backed by another Act to the fame pur- 
poſe, in more full expreſſions, faving that for Man-ſlaughter, the Ad- 
miral's power extended even to the High- water mark, and into the main 


flreams. And this leadeth on the next conſideration, via. What is the 


ſubject matter of this Juriſdiction and Authority. I ſhall not enter into 
the depth of particulars, but ſhall reduce all to the two heads of Peace and 
uſtice. | 
/ The Lord Admiral is, as I formerly ſaid, a Fuftice of Peace at Sea, 
maintaining the Peace by power, and reſtoring the Peace by ſetting an 
Order unto matters of Difference, as well between Foreigners, as be- 
tween the Engliſh and Foreigners; as may appear by that Plea in the 
fourth Inſtitutes formerly mentioned. | 
Secondly, That point of Juſtice principally concerneth matters of 
Contract, and Complaints for breach of Contract; of theſe the Admiral is 
the Judge, to determine according to Law and Cuſtom. Now as ſub- 


- ſervient unto both theſe, he hath Authority of command over Sea-men, 


25 Rich. 2 c. 3. 


2 Rich. 2. c. 4. 


and Ships that belong to the State, and over all Sea-men and Ships in or- 
der to the ſervice of the State, to arreſt and order them for the great voy- 
ages of the King and Realm, and during the faid voyage; but this he can- 
not do without expreſs Order, becauſe the determining of a Voyage Royal, 
is not wholly in his power. | 

Laſtly, the Lord Admiral hath power, not only over the Sea-men 
ſerving in the Ships of State, but over all other Sea-men, to arreſt 
them for the ſervice of the State; and if any of them run away 
without leave from the Admiral, or power deputed from him, he hath 
power by enquiry to make a Record thereof, and certify the ſame to the 
Sheriffs, Mayors, Bailiffs, &c. who ſhall cauſe them to be apprehended and 
impriſoned, By all which, and divers other Laws, not only the "—_— of "7 

Admira 
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Admiral is declared, but the original from whence it is derived, namely 
from the Legiſlative Power of the Parliament, and not from the jingle Per- 
ſen of the King, or any other Council whatſoever. But enough hath been 
already ſaid of theſe Courts of State, in their particular precincts. One 
general intereſt befalls them all: That as they are led by a Law much dif- 
terent from the Courts of Common-Law, fo are they thereby the more 
endeared to Kings, as being ſubſervient to their Prerogative, no leſs than 
the Common-Law is tothe People's liberty. In which condition being 
looked upon as Corrivals, this principal maxim of Government will 
thence ariſe, That the bounds of theſe ſeveral Laws are ſo to be regar- 
ded, that not the leaſt gap of intrenchment be laid open each to other ; 
leſt the Fence once broken, Prerogative or Liberty ſhould become bound- 
leſs, and bring in Confuſion inſtead of Law. 


CHAP. vi. 
Of the Church-men's* Intereſt: 


UT the Church-men's * intereſt [and power] was yet more tart, 

ſtanding in need of no leſs allay, than that of the King's Authority, 
tor that the King is no leſs concerned therein, than the People; and the 
rather, becauſe it was now grown to that pitch, that it is become the 
Darling of Kings; and continually henceforth courted by them; either 
to gain them from the Papal Furiſdiction, to be more engaged to the 
Crown; or by their means to gain the Papal Juriſdiction to be more fa- 
vourable and complying with the Prerogative Royal. The former times 
- were tumultuous, and the Pope is gained to join with the Crown to keep 
the people under; though by that means, what the Crown ſaved [ guin d] 
to it ſelf from the People, it loft to Rome. Henceforth the courſe of Affairs 
grew more civil, or (if you will) graced witha bluſh of Religion: and it 
was the policy of theſe times whereof we now treat, to carty a benign 
Aſpect to the Pope, ſo far only as to ſtave him off from being an enemy, 
whilſt Kings drove on a new deſign to ingratiate and engage the 
Church-men of their own Nation unto its own Crown. This they 
did by diſtinguiſhing the Office or Dignity of Epiſcopacy, into the 
Miniſterial and Honourable Parts; the latter they called Prelacy, 
and was ſuperadded for encouragement of the former, and to make 
their work more acceptable to men for their Hoſpitalities fake; for 
the maintenance whereof, they had large Endowments and Ad- 
vancements. And then they reduced them to a right underſtanding 
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of their Original, which, they ſay, is neither Jus Divinum, nor Roma- 28 E.3. Stat. 6. 


num, but that their Lordſhips Power, and great poſſeſſions, were given 
them by the Kings, and others of this Realm. And that by virtue 
thereof, the Patronage and cuſtody of the Poſſeſſions in the vacancy 
ought to belong to the Kings, and other the Founders; and that unto them 
the right of Election into ſuch advancements doth belong, and not unto the 


Pope; nor could he gain other Title unto ſuch power, but by uſurpation, 


and encroachment upon the right of others. But theſe great men were 
not to be won by Syllogiſms; Ordinarily they are begotten between 
Ambition and Covetouſneſs, nouriſhed by Riches, and Honour; and like 
the Needle in the Compaſs, turn ever after that way. Eduard the Third 

L1 2 therefore 


Who had now by various Artifices eſtabliſhed their Canem Lan, the Grand Engine of Hicrar- 
chy or Spiritual T yranny. 


perhaps Poli- 


15 E. 3. cap. b. 


22 Aſſ. pl. 70. 
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therefore labours to win theſe men, heaped Honour and Privileges up. 
on them, that they might ſee the gleanings of the Crown of England, to 
be better than the vintage of the Triple Crown. Doubtleſs, he was a 
Prince that knew how to ſet a full value upon Church-men, eſpecially ſuch 
as were devout; and it may be, did ſomewhat outreach in that courſe: 
For though he ſaw God in outward events, more than any of his Prede- 
ceſſors; and diſclaiming all human merits, reflected much upon God's 
mercy, even in ſmaller bleſſings: yet we find his Letters reflect very much 
upon the Prayers of his Clergy; he loved to have their Perſons nigh un- 
to him, put them into places of greateſt Truſt, for Honour and Power, in ' 
Judicature; and not altogether without cauſe; he had thereby purchaſed 
unto his Kingdom the name and repute of being a Kingdom of Prie/;. 
But all this is but Perſonal ®, and may give ſome liking to the preſent In- 
cumbents, but not to the Expectants: and therefore the Royal Favour ex- 
tended fo far in theſe times, as to bring on the Parliament to give coun- 
tenance to the Courts and Judicatory Power of the Ordinaries, by the po- 
fitive Law of the Kingdom, although formerly the Canons had already 
long ſince made way thereto by practice. I ſhall hereof note theſe few 


particulars enſuing. 


Ordinaries ſhall not be queſtioned in the K. ing s Court for 


Commutation, Teſtamentary Matters, or Matrimonial Cauſes, 


nor other things touching Juriſdiction of Holy Church. 


Things formerly bred by the Canon, nouriſhed by continual practice, 
allowed by Ordinance of Parliament, or Grant from Kings in Pailiament, 
are now confirmed by ſolemn concurrence of the whole Repreſentative 
Body of the Kingdom, to have and to bold with Warranty. And yet the 
ſenſe is not ſo general as the words, nor doth it ſeem much other, than a 
Confection made for the Arch-biſhop's appetite, to cure a diſtemper be- 
tween him and the King: for the Civil Judge loſt nothing hereby, nor 


would the Crown, as may appear by a Law of equal Authority with the 
former; for though an Executor or Adminiſtrator may cheat, yet it tells 
us, that Ordinaries only can oppreſs, and extort from dead men; and 


therefore in ſuch caſes doth provide remedy by enquiry, and Indictment 
before the King's Juſtices. * 


They ſhall have Cognizanceof Uſury during the Delinquent's 
life, and the King after the Delingquent's death. 


The difference ariſeth from the different end; the firſt being to reform 
the Perſon by Church-cenſures, and to urge him to reſtitution ; the lat- 


Mirror. Juſt. ter is for the King's Fine or Forfeiture. For as touching the Ulurer's 
Se&. 1. eſtate, the offence was in the nature of Felony, forfeiting both Lands and 


Cleri. Artic 16, 


Goods to the King, after the Delinquent's death: and it ſeemeth the 


5o E. 3.n.158. manner was to indict the Delinquent during his life; and that ſtuck to 


him as a deadly Arrow in his fide, till he died. Nor did it lie in the power 
of the Ordinary, by Eccleſiaſtical cenſure, ſo to reform the Offender, as to 
70. clear him to the King, unleſs the party offending made his peace with the 
o. King by Compoſition. And thus the Law continued, for aught appeat- 


eth to me, till the time of Henry the Eighth. 45 
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They ſhall have Cognizance of avoidance of Benefices of * E:3 © 5: 


pro clero. 


Right: They ſhall certify Bigamy; and Baſtardy had beyond '** 3-< + 


5 E. 3. Stat. 2. 


the Sea; and whether a Prior be perpetual, or dative. 9 Rich. 2. c. 4. 


The firſt of theſe concerning avoidance of Churches, it ſeemeth was 
ſomewhat doubtful in point of practice, for that the Civil Judge uſed 
to determine all manner of avo:dances, as well in Fact, as of Right; but 
by this Statute they are reſtrained only unto avoidances in Fact, fo as 
after this Statute it is holden, that avozdances by death ſhall be tryed 
by the Country; but if the avoidance be by 8 Reſigna- 


tion, Creation, or otherwiſe, it ſhall be tryed by the Ordinary: be- gro. quars 


cauſe by common intendment he is more conu/ant of the thing, than imp. 8;. 


Country- people. But as touching the point of Bigamy, the matter is 
more doubttul, in regard that commonly the Marriage of a ſecond 
Wife, or Widow, is a matter in Fact, done in the face of the people; 
and of which they take notice, eſpecially where the life of man is con- 
cerned, which rather requireth the Judgment of his Peers, than where 
the outward maintenance only 1s engaged. Nevertheleſs, becauſe the 
main point is, w hether the party be a Clzr+ or not, and the ſame ancient- 
ly reſted upon the Certificate of the Ordinary; it is by this Law again 
allowed to him to try and certify this point of Bigamy alſo, although the 


Statute of Bigamiſis might ſeem to entitle the Civil Magiſtrate thereto, 3 ;. 3. cap. b. 


as the Law was holden to be before this Statute was made. In the next 
place, although it cannot be denied but the Trial of Baftardy beyond 
the Sea might as well lie in the cognizance of the Lay-Magiſtrate, as in 
that of the Eccleſiaſtical; yet ſeeing the Clergy had already attained the 
cognizance of the thing, the place proved but a matter of circumſtance; 
eſpecially they having the advantage of the Civil Magiſtrate in this, in 
regard that the Eccleſiaſtical Perſons beyond the Sea, had alſo obtained 
the cognizance of that matter amongſt themſelves, their Teſtimony or 
Certificate would come with more credit to the Clergy in this Kingdom, 
than to the civil Magiſtrate, whoſe cognizance in ſuch caſes they did diſ- 
allow, | 
Laſtly, concerning Priories, whereas ſome were preſentative, and filled 
by Induction from the Ordinary; and others were Donative, having their 
Priors mcerly at the will of the Abbot, to be placed and diſplaced as he 
thought moſt expedient: If then the point in iſſue depends upon this 
knot, this Law reterreth the Trial unto the Ordinary, who by common 
1 beſt knows whether any Inſtitution and Induction had paſſed 
is Regiſtry and Seal, or not. And thus, though a kind of Judicial Power 
ſeemeth to be carried along herewith, yet it is all in a miniſterial and ſub- 
ſervient way unto the Civil Magiſtrate; and nevertheleſs, with ſuch cre- 


dit and authority, that the main hinge of the Judicatory, in ſuch caſes, 


depends upon the daſh of their pen. 


No Biſhop, nor Arch-biſhop, ſhall be impeached before the 
Civil Magiſtrate, without the King's expreſs Warrant. 


The former particulars concerned matter of Authority ; this and others 
enſuing, concern matter of immunity, which, or maſt of which were 
formerly for a long time within the fancy of the Canon, but never 


came 
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came to the height of Parliamentary Approbation or Authority till now, 
that it comes in as a peace-offering to pacify the quarrel between the Arch. 
biſhop Stratford and the King. For he being engaged in the French 
Wars, ſo reſolved to continue; and therefore to maintain diſtempers at 
home, he held neither honourable nor ſafe, | 


Their Temporalities Gali not be waſted, during the vacancy : 
Wor ſhall they be ſeized, but by Tudgment of the Court. 


The firſt of theſe was an ancient Law, grounded upon great rea- 
fon; although dulled by time, and by covetouſneſs of the needy Pa- 
trons, next to laid afide, if not quite put out of countenance, $9 as a 
new Law muſt be made to revive it, and to aboliſh that corrupt cuſtom 
or practice of 2 thoſe poſſeſſions given to a holy 1% in common 
ſuppoſal, contrary to the truſt by them undertaken, and the uſe till 
continuing. But the ſecond Branch is in nature of a Law of Reſtraint 
ſet upon x Common-Law : for the perſons of theſe ſpiritualized men 
were of ſo airy a conſtitution, as they could not be holden by hands made 
out of the Clay, ſuch as the rude Laity were; and therefore the Civil 
Magiſtrate upon all occaſions uſed to lay hold upon that, wherecf there 
was ſome feeling, which were called Temporalities, and thereby drev- 
them to appearance at the Lay-Courts; for however Spiritual the Cler- 
gy were, they would not eaſily part with their Lay-Fees. But now by 

is Law, the times are ſoattenuated, that the very Temporalities are made 


ſo Spiritual, as not to be meddled with by the Lay-Magiſtrate, unleſs up- 
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Weſt. 2. c. 19. 


on judgment firſt obtained againſt them, And ſuitably thereunto, with- 
in twelve years following, another Law was made more punctual, That 
their Temporalities ſhould not be ſeized upon for contempts, but that 
their perſons ſhould be ſeized: yet within twenty years after that, this 
Law begins to be out of countenance, and the Opinions of the Judges 
began to grow bold upon the ancient rule, that their Temporalities were 
Temporal, though their Perſons were Spiritual; and that it was more 
dangerous to impriſon the perſon of a Clergy-man, than to attach his pof- 
ſeſſions. And — they held, That if the Ordinary remove not the 
Incumbent when the King's Writ commands him ſo to do, his Temporali- 
ties ſhould be ſeized. And if the Ordinary ſhould certify one to be a Clerk 
which is none, the like courſe is to be taken, 


They ſhall depute the next and moſt lawful Friends of the 
Inteſtate to adminiſter his Goods. 


The Statute at Weſtminſter the ſecond, having given formerly a kind 
of allowance that the Ordinary ſhould be Adminiſtrator to the Inteftate, 
ſo far as to anſwer the Inteftate's Debts, lent him thereby an opportunity 
to poſſeſs himſelf of the whole, to all intents and purpoſes. Which be- 
ing obſerved by the Parliament, by this Law they made way for Admi- 
niſtration to fall through the hands of the Ordinary into the Lap of 
Adminiſtrators made by the Authority of the Parliament; but of the 
Ordinary's nomination, according to the Authority hereby to him given. 
Theſe Adminiſtrators thus made, had a greater power than ever the Or- 
dinary had, or could give. For though the Ordinary by the Statute at 
Weſtminſter was bound to pay the Debts of the Teſtator, yet could he 


never 
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never bring Action, as the Adminiſtrator to all intents by this Law is en- 
abled to do. And though it be true that the Adminiſtrator is by this 
Law ordered to account to the Ordinary, yet doth not that entitle the 
Ordinary to any intereſt in the perſonal Eſtate; but only gives him a bare 
Authority to take the account, without any compulſory Power by Ec- 
clefiaſtical Cenſures to enforce him thereto, 

Secondly, it is ſuch an account as is no Evidence in any Court of Re- 
cord. And laſtly, if upon the foot of the account, any arrear remained, 
or ſurpluſage of Eſtate; the Ordinary could neither recover, nor order 
the ſame; becauſe by the Law anciently, the next friends had the ſole in- 
tereſt therein: and being by this Statute made Adminiſtrators, the whole 
power of ordering the Eſtate is veſted in them. 

To conclude, this Statute was made in favour, and for the eaſe of the 
Ordinary, if they would pleaſe ſo to take it, for they could get no bene- 
fit by executing the Adminiſtration in their own perſons, if they intend- 
ed to adminiſter according to the Law. 


The Perſons of the Clergy are privileged from Arreſts, bs. ap: 5 
during the Holy Actions of their Officiating. 


This was plotted ever ſince An/e/m's time; he and his Succeſſors endea- 
voured by Conſtitution and Canon, continually to mind the Civil Magiſ- 
trate thereof, but could never nurſe it up to the degree of a Law till 
now; they gained the advantages of the times, growing into a more 
tender apprehenſion of Devotion than formerly. The penalty of tranſ= _ A 
greſſing this Law is left in general, and therefore did the leſs ſcare; but 3 
within three years after, it was confirmed with a certain penalty of Fine 
and Impriſonment, as to the King's ſuit ; and damages to the party offen- 
ded: and the Privilege was enlarged, for, and during their continuance 
in the Conſecrated Ground, in order to ſuch ſervices, and not upon Fraud or 
Colluſion to avoid Arreſts. But by neither of theſe Laws was the Ar- 
reſt (although contrary to them) made void, as touching the Proceſs. 


The Goods of the Clergy are diſcharged from Purveyance, E. z. Stur 
and their Houſes from Quarter. | cap. i. 


The latter of theſe was an Encroachment upon the greater Clergy- 
men. For under the Title of Hoſpitality, which the Prelates were obli- 

ged to by their great Poſſeſſions and Revenues conferred upon them to 

that end, Kings uſed to quarter Meflengers to and from Scotland; the 

King's Horſes, Dogs, and Hawks, &c. But the point of Purveyance was 

an ancient Prerogative belonging to Kings; and by no Cuſtom were the 

goods of any man diſcharged therefrom, till it was by Act of Grace firſt 

confirmed by Edward the Firſt, and afterwards by grant of Edvard the Wett 1. cap. i. 
Second; yet by reaſon of the rudeneſs of the times, did not thoſe Acts * 

prevail to that ſettlement that was promiſed, till now Edward the Third 

renewed the Law. Nevertheleſs, could not this Law of Edward the 

Third perfect that work, becauſe it was but a bare command till Richard 

the Second made a remedial Law, giving thereby the Clergy that were 1 Rich. 2. c. 3. 
wronged a right of Action of Treſpaſs againſt the Purveyors, and to re- 

cover treble damages; whereas formerly they were liable only to a Fine 

to the King, which many times was as ſoon pardoned as aſked, 


Theſe 


32 


Of the Church-men's Intereſt, during 


Theſe condeſcenſions might have wedded the Eng/i/þ Clergy to the 
Engliſh Crown, but that it was coy, and expected further gratuities. Be- 
ſides, they beheld their old Step-dame Rome now in its full Splendor and 
Power, and deeply intereſted in the ſway of affairs in this Kingdom; 

and above all the reft, the nigh affinity between the Prelate and the Pope 
was ſuch, that they fucked one Milk, breathed one Air, and like the Phi. 
loſophers Twins, lived in each other. The latter of theſe was not diſcern- 
ed by thoſe dim-ſighted times, and therefore they could do nothing to- 
wards the diſſolution of that knot, but left it to future times, who found 
no other way than to cut it aſunder. But Edward the Third and his Suc- 


ceſſor eſpied the firſt, felt the inconyenience thereof, and applied them- 


® He means, 


ſelves to ſuch remedy as they found moſt ready at hand, All things that 
are ſubject to time, are alſo ſubje& to change; which comes commonly 
flower upon Governments that are lefs Eccleſiaſtical: for Churches con- 
tinue longer in a growing condition, than in their complete eftate ; like a 
Chriſtian , that ſeldom endures long after his full ripeneſs. Thus in Eng- 


- ſo cal- and it is hitherto above a thouſand years ſince the Goſpel came to the 
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Saxons, and well nigh a thouſand years ſince the Pope let his foot amongſt 
us; ever approaching nigher the Throne, and aſcending thereunto; but 
finding it tull of a King that would not remove, he fits down in his Lap; 

a heavy burthen queſtionleſs he was, conſidering his claim of Juriſdidti- 
on, his proviſions, penſions, exemptions, i mpoſitions, and ſuch like oppreſſi- 
ons, and therefore it is no wonder if the King feeling the incumbrance, 
gives a lift at the Pope's power, by ſtopping the current of Money from 
England, Rome-wards. To this end, the Statute made at Carliſle is revi- 
ved, whereby the Clergy are inhibited from conveying Treaſure beyond 
the Seas; but the Pope knew how to ride, and will not ſo eaſily forgo 


his ſaddle. 


The Roman Eccleſiaſtical Eagle had made many a fair flight in England, 
and had not yet fully gorged himſelf; he grants ten thouſand Marks yearly 
out of Taxes laid upon the Church- livings in England unto two Cardinals, 
neither of which did, nor by the Canon could live in England; the Treaſu- 
rerſhip of Tor alſo to another Cardinal, after that the King had confer- 
red the ſame elſewhere. He proceeds alſo further to invade the undoubt- 
ed rights of the Crown, by making an Election of the B. of Norwich, 
and cauſing him to be inveſted Rege renitente. The King ſpent eight 

ears in the recovery of his right, and was deluded in the concluſion: he 
now ſees it bootleſs to ſtand always upon his defence, and receives affronts; 
he reſolves therefore to enter the liſts, and maketh ſeizure of the Deane- 
ry of Vr, which formerly by uſupation the Pope had conferred upon a 
Cardinal; and of all Church-livings given by the Pope to Aliens. Then 
a Law is made more ſharp than thoſe in the eighteenth year, whercin 
Proviſors of Abbeys and Priories are made liable to a Præmuniri, and Pro- 


tation of the rightful Patron is diſturbed) to be fined and impriſoned un- 
til the fine, and damages to the 8 wronged be paid. And all ſuch as 
draw men to plead out of England, in caſes that belong to the cogni- 
zance of the King's Court, and all obtainers of provijjons in the Court at 
Rome, theſe were alſo ſubject to a Præmuniri. For whilſt theſe things 
were thus in action, the Pope beſtirred himſelf notably with Citations, 
Excommuniications, Interdictions, and ſuch other birds of prey, not only 
againſt mean men, but Judges, Biſhops, and the King's Council; as a- 
mongſt others, the caſe of the Biſhop of Eh, at the ſollicitation of ſome 


of 
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of ſome infericur regard, as I remember, a Clerk or ſome ſuch thing. 
Yet as theſe Bull- drivers or Summoners to the Romiſh Court, were no Antia Brit. 
late upſtarts, ſo were not theſe times the firſt that took them to taſk : for Ecclel. 247. 
before the Statutes of Præimuniri, we find proviſion was made againſt Pro- 
viſors, and that ſome Statute did precede thoſe in Print, which puniſhed a 
diſturber of the King's Incumbent by a Bull from Rome, with perpetual 
Impriſonment, or at the King's will, Beſides, the party wronged was 
allowed an Action for his damages, Qui tam pro Domino Rege quam pro ſe- 21 E. 3. fol. 40 
ipſo ſeguitur. And before that time alto, bringers of Bulli from Rome were 
impriſoned; although in all theſe caſes afore ſaid, the liberty of the Perſons, 
both of Lords and Prelates, was ſaved. And thus all the while King Ed- 
ward the Third kept the Field, he gave the Pope culf for cuff; but reti- 38 E. 3. c. 1. 
ring himſelf to take his eaſe, he waxing wanton, waxed weak, and more 
lowly purſued the vindication of his own Right, and his ſubjects Liber- 
ty. The Laws are laid aſide, and Rome had further day given to plead, 
and in the mean time Execution 1s ſtaid : the double mind is double dyed, 
and advantage is ſoon eſpied; above ſixty Church-livings more are ſud- 
denly catched and given to the Favourites at Ræme. The Parliament rings Rot. Parl. 51. 
herewith, yet the King delays the remedy; and in. this Eddy of affairs Ed. E. 3. tit 35. 
ward the Third dies, and Richard the Second takes up the place, who 
had wit enough to obſerve what concerned his own intereſt, and courage 
enough to purſue it: but neither wit nor courage to over-rule his Luſts, 
which in the concluſion over-ruled all rule, and brought himſelf to de- 
ſtruction. He found the People at his entrance into the Throne irritated 
with the Pope's oppreſſions, and vexed at his Grandfather's deſidiouſneſs; 
his ſpirit is alſo ſtirred within him, and himſelf thereby preſſed to tread 
in his Grandfather's former ways, and to out- run him in his latter. He 
made the penalty of Præmuniri to extend to all Farmers, or others, in 3 Rich. 2. c. 3. 
nature of Bailiffs, that held any Church-maintenance to the uſe of any 
Alien; and unto all Aliens that are Purchaſors of ſuch Proviſſons to any 7 Rich. 2. c. ;. 
uſe; and unto all Lieges, that ſhall in like manner purchaſe ſuch Provy. 12 Kick. 2 
ons, 

But as touching ſuch as ſhall accept ſuch Provi/ions, he ordained Baniſh- 
ment for their Perſons, and Forfeiture of their Eſtates: Notwithſtanding 13 Rich. 2. 
all this, the Roman Horſe- leech would not ſo give over. The King grew P. 21. 
into diſpleaſure with his Subjects, and they with him, and with one ano- 
ther; they ſce the Pope ſtill on horſeback, and fear that the Exgliſb Cler- 
gy, their own Country-men, if not Friends and Abettors, yet are but 
faint and feigned Enemies to the Pope's Cauſe. Nor was it without 
cauſe that their fear was ſuch; for as the Pope had two hands to receive, 
ſo they had two hearts, making ſhew of 'forming blows at the Pope, 
bur then always at a diſtance, or when without the Pope's Guard; and 
thus the Laws begin to ſtammer, and cannot ſpeak fo plain Engliſh as 
they were wont. The people hereat offended, reſolve to put the Clergy 
into the Van, and to try their mettle to the full, 

At the laſt Parliament that Richard the Second did hold, both the 
Lords Temporal and Spiritual are oppoſed one by one. The Lords 6 Rich. 2. c.;. 
Temporal (like themſelves) reſolve and enter their Reſolutions to 
defend the Right of the Crown in the Caſes of Proviſors; although e- 
ven amongſt theſe great men, all were not equally reſolute: For Sir Mil- 
lam Brian had purchaſed the Pope's Excommunication againſt ſome 
that had committed Burglary, and he was committed to the Tower Antid. Brit. 
for his labour. But the Prelates anſwer was ambiguous, and with modi- 
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fications, which was all one to cry (as men uſe to ſay) Craven: yet 
was the Statute made peremptory, according to what was formerly en- 
ated. And though the Prelates cautionary way of proceeding might 
be a principal reaſon why the Pope's power held to long in England, in an 
uſurping way; yet Kings alſo much conduced thereto, by ſeeking too 
much their perſonal eaſe above the honour of their place; and the Pope's 
bleſſings, and opinion of his, favour, more than their own good, or the 
people's Liberty: for there was no other balm for a diſtracted mind, 
than that which dropped from the Pope's Lips. In like manner, Richard 
the Second being already, at leaſt in 75 agen eſtranged from his people, 
ſought to get friends at Rome, to hold by the Spiritual Sword, what he 
was in danger to loſe by laying aſide the Sword of Fuftice, which is the 
ſureſt Tenure for Kings to hold by. And though the Popedom was now 
under a Schiſin between two Popes, Clement and Urban, yet he was fo far 
won for Urban, that he not only engaged himſelf, and the Parliament, 
to determine his Election, and uphold the fame; but alſo, Ex abundante, 
did by Implication allow to him an Indefinite Power to grant provifions; 
and ſo at once he loſt the Die, and gained a Stake, that like a bubble look- 
ed fair, but ſoon vaniſhed away. 

Nevertheleſs, theſe two Comrades, whilſt they were together, reſol- 
ved to make the moſt of each other that they could; and therefore 
though the Popedom liked not the King, yet the Pope had his love ſo 
far, as he could deny himſelf; for he had already denied his Kingdom. 
And (if the Articles exhibited againſt the King by Henry the Fourth be 
true) the Pope had his Faith alſo: For (that he might be rid of his 
reputed Enemy, Archbiſhop Arundel) he truſted the Pope with that 
Complement of making Walden Archbiſhop of Canterbury in Arunde!'s 
ftead; which the Pope took ſo kindly, as he made it a Precedent for Pro- 
viſors for the future, Nor did the King ſtick in this one Singular, but 
made it his cuſtom in paſſing of Laws (eſpecially ſuch as the King was 
moſt devoted unto) to put more confidence in the Pope's Amen, than in 
all the Prayers of his Commons, with his own Sozt fait to boot. The ſum 
then will be, that the Prize was now well begun concerning the Pope's 
power in England. Edward the Third made a fair blow, and drew blood: 
Richard the Second ſeconded him, but both retired. The former left the 
Pope to lick himſelf whole; the latter gave him a Salve, and yet it proved 


- a Gangrene in the concluſion, 


The ſecond means uſed to bring down the Power of the Pope in this 
Nation, was to abate the Power or height of the Engliſb Clergy. For 
though the times were not ſo clear as to eſpy the root m | a Pope in Prelacy, 
yet experience had taught them that they were ſo nigh engaged that they 
would not part. And therefore, ſirſt, they let theſe men know that Pre- 
lacy was no eſſential Member to the Government of the Kingdom; but as there 
was a Government eſtabliſhed before that rank was known, ſo there may 
be the like when it is gone: For Edward the Third being troubled with a 
quarrel between the two Archbiſhops of Canterbury and York, concerning 
Superiority in bearing the Croſs, and the important affairs of Scotland ſo 
urging, ſummoned a Parliament at Vr, which was fain to be delay- 
ed and adjourned for want of appearance, and more effectual Summons 
iſſued forth. But at the day of adjournment none of the Clergy of the 
Province of Canterbury would be there: and upon this occaſion the 
Parliament was not only interrupted in their proceedings, but an 


ill Precedent was made, for men to be bold with the King's Summons, 
in 
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in ſuch Caſes as liked not them; and thereupon a Statute was made to 


enſorce Obedience upon Citizens and Burgeſſes, and ſuch Eecleſiaſticks 13 E. 3. Stat. 3. 
as held per Baroniam. Nevertheleſs, when the matters concerning Provi- cp. 6: 


ſors began to come upon the Stage, which was within two years after 
that Law was made, the Clergy found that matter too warm for them, 
and either did not obey the Summons, or come to the Parliament; or if 
they came, kept aloof; or if not ſo, would not Vote; or if that, yet or- 
der their Tongues ſo, as nothing was certainly to be gathered, but their 
doubtful or rather double mind. Theſe Prelates thus diſcovered, the Par- 
liament depended no more upon them, further than they ſaw meet. And 
at fix or ſeven Parliaments determined matters without their Advice; and 
ſuch matters as croſſed the principles of theſe men, and therefore in a ra- 
tional way . might require their ,Senſe above all the reſt, had they not 
been prepoſſeſſed with prejudice, and been parties in the matter. Nor 
did Edward the Third ever after hold their preſence at ſo high Repute at 
ſuch Meetings; and thereſore ſummoned them, or ſo many of them, as 
he thought meet for the occaſion, ſometimes more, ſometimes fewer; 
and at a Parliament in his forty and ſeventh year, he ſummoned only four 
Biſhops, and five Abbots. And thus the matter in fact paſſed in theſe. 
times, albeit the Clergy ſtill made their claim of Yote, and defired the 


ſame to be entred upon Record. 


And thus the Parliament of England tells all the World, that they hold Antiq. Brit. 
themſelves compleat without the Clergy, and to all intents and purpoſes ſuf- 23. Co. 


ficient to conclude matters concerning the Church, without their Concurrence. 
Thus began the Mewing time of Prelacy, and the principal Feather of 
their wings to fall away, having now flouriſhed in England nigh eight 
hundred years. And had future Ages purſued the flight as it was begun, 
theſe Lordlings might have beaten the air, without making any ſpeedy 
way, or great work, ſaving the noiſe. 

A third ſtep yet was made further, in order to the reducing of the pow- 
er of the Popedom in England, but which ſtumbled moſt immediately 
upon the greatneſs of the Prelates. For it was the condition of the Spiti- 
tual Powers beſides their height of Calling, to be ſet in high places, fo as 
their Title was from Heaven; but their poſſeſſions were from Men, where- 
by they gained Lordſhip, Authority, and Power, by way of Appendix to 
their Spiritual Dignities. This addition, however it might pleaſe them, 
yet for a long time before now, it had been occaſion of ſuch murmur and 
grudge in the Commons againſt the Clergy, as though it advanced the 
Clergy for the preſent, yet it treaſured up a back-reckoning for theſe men, 
and made them liable to the diſpleaſure of the Laity, by ſeizure of their 
great places; whenas otherwiſe their Eccleſiaſtical Dignities had been be- 
yond their reach. And of this, theſe times begin now to ſpeak louder 


than ever, not only by complaints made in Parliament by the people, but 25 E. 3. Rot. 
alſo by the Lords and Commons in Parliament to the King, That the King- Parl. 22. n. 15. 


dom had been now long, and too long governed by the Clergy, to the diſhe- 
riſon of the Crown; and therefore prayed, that the principal Offices of the 
Kingdom might henceforth be executed by the Laity. And thus the ſtir 
aroſe between the Lords Temporal and Spiritual, each prevailing or lo- 
ling ground, as they had occaſion to lay the way open for them: The 
Duke of Lancaſter being ſtill upon the upper ground, that as little regar- 
ded the Pope's Curſe, as the Clergy loved him, 
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But the worſt, or rather the beſt, is yet behind: outward power, and 
' honourable places, are but under- ſetters, or props to this Gourd of Pre- 
lacy, that might prove no leſs prejudicial by creeping upon the ground, 
than by perking upward. For ſo long as Error abideth in the Commons, 
Truth can have little ſecurity amongſt Princes; although it cannot be de- 
nied, but it is a good ſign of a clear morning, when the Sun-rifing glo- 
rieth upon the top of the Mountains. God gives commiſſion therefore 
to a Worm, to ſmite this Gourd in the Root; and ſo at once both Prelate 
and Pope do wither by undermining, This was Wickl:F, that had the 
double honour of Learning in Human and Divine Myſteries. The lat- 
ter of which had for many years paſſed obſcurely, as it were in a twi- 
light amongſt the meaner ſort, who had no Endowments to hold it forth 
amongſt the throng of Learned or great men of the world, 

And though the news thereof did ſound much of Holineſs and Devo- 
tion, Themes unmeet to be propounded to an age ſcarce civiliz'd: yet 
becauſe divers of them were more immediately reflecting upon the 
licy of the Church, wherein all the greater fort of the Churchmen 
were much concerned, but the Pope above all the reſt ; the acceſs of all 
the matter was made thereby more caſy to the confideration of the 
great Lords and Princes in the Kingdom, who cut of principles of State, 
were more deeply engaged againſt the Pope, than others of their Rank 
formerly had been. Duke Fohn of Gant led the way in this Act, and had 
a party amongſt the Nobility, that had never read the Canon-Law. 

Theſe held forth Wickhff and his Learning to the world; and Edward 
the Third himſelf favoured it well enough, but in his old Age defiring 
his eaſe, was contented to look on, whilit his Lords Temporal and Spi- 
ritual played their prize; yet giving his plaudite rather to his Son, than 
his Spiritual Fathers, as if led by apes 16 of Nature, rather than Reli- 
gion. This was the bloſſoming part of the Vickliſiſis; but the principal 
ſtrength was from beneath, where the roots ſpread and faſtned exceed- 
ingly, eſpecially in the South and Eaſtern parts of this Kingdom. To 
tell of the Ujurpations of the Clergy, the Idolatry of their coſtly Worſhip, 
the Vanity of their curſes, &c. was exceeding welcome news to an oppteſ- 
ſed multitude; eſpecially where theſe things were rightly underſtood. 
The iſſue ſoon manifeſted it ſelf to the world ; no Parliament pafled with- 
out reflections at Prelates, Rome, or ſome ſuch thing; and not only the 
| "= perſons and practices of theſe men, but even their Laws and Canons were 
| n. 46, begun to be had in contempt, and their Miſives ſlighted. And thus theſe 
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E. 3. 
. ; men pretending patronage, both from a Right drawn from Heaven, and 


derived from men, mult fail in their Evidence, unleſs the people do ſtill 
believe more than they are able to underſtand. 

No marvel if Rome be now rouſed, and that fort of men that former- 
ly were Wolves in Sheeps cloathing, become now red and fiery Dragons, 
taking up a new courſe of eſtabliſhing their _ by perſecution. This 
wasa way of power indeed ; but it is a touchy thing to have to do with 

fire, left it get too high. It is therefore holden a point of diſcretion by 

the Prelates, not to meddle with the Lords or the common People; the 

former were too great, the latter too many; the one ſort would not hear, 

the other would not underſtand: the Teachers therefore being the YVelite:, 

at them they give fire. Wickliff their Leader comes on bravely, and 
notwithſtanding they all made at him, he routs them, and in deſpite of 

Antiq. Brit. them all comes off fairly, and dies in his bed by the courſe of natute. 
Then an Ordinance is levelled at the reſt of the Teachers: this was made 

ofan old Canon, the nature whereof was to this purpoſe, T0 


* 
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That upon complaint of the Biſhop, the King's Mrit ſhall be; xi. ». 
granted to apprehend Preachers of Herefies, Errors, and mat 


ters of Slander, tending to Diſcord and Di ſſenſion between the 
States of this Realm, with their Factors and Abettors; and to 
impriſon them till they be acquitted according to the Law of the 
Church“. 


This Law (for ſuch it yet appears) gives occaſion to conſider of theſe 
particulars, vi. The Crime, the Delinquents, the Manner of Iuguiſition, and 
the Penalty. For the firſt, (not to trouble my way with Debate about 
the right of liberty of preaching) the matter in fact was, that men did 
publickly preach without Authority, matters of Thee/gy, tending (as it 
is ſaid) to oro diſcord and diſſenſion; ſo as they are under conſideration 
and cenſure of the Church-men and Canon Lau, in one regard; and of the 
Laws of the Kingdom and Civil Magiſtrate as diſturbers of the peace, on 
the other fide. And thus the Subjects Liberty is caſt into a myſterious, 
cloudy, and doubtful poſture, by matters of Opinion. 

Secondly, the Perſons Delinquent are alſo left to an indefinite Con- 
ſtruction; for they are not only Preachers in publick, which might be 
an Order of Men within the Church-cognizance, as things then ſtood, in 
regard it was permitted to the Church to authorize men to preach; but 
alſo their Factors and Abettors, words that might comprehend any other 
perſon whatſoever, according to the paſſion or diſcretion of the Church- 
men, 

Thirdly, the manner of this Inquiſition muſt be according to the Canon, 
and then the people are at the Churchmen's mercy, to return complaints 
againſt whom they pleaſe, upon ſuch grounds as they ſhall think meet. 
The perſons that muſt make this Inquiſition by this Law, are the Ordina- 
ries, or any one of them; and for aught appears, the ſame might be done 
by Pope, Council General, National, Provincial, Dioceſan, or their Delegates, 
according to the Canon: although the laſt precedent that I met with, was 
executed by a Grand Council of Lords and Prelates, in the time of Henry 
the Second. But now the Clergy finding the Laity began to {well againſt 
the Canon, they thought it high time to get the Civ Sword to join in 
the work, to be as their Hands to apprehend, and Goalers to hold in cuſto- 
dy, ſuch as they ſhould complain of, without any other Legal Conviction. 
Although hereby they not only diſclaimed the exerciſing of their own 
Py of Impriſoning, which they by the Canon formerly claimed to 

ave in ſuch caſes, but alſo acknowledged to receive their Power judi- 
catory in ſuch caſes from the Parliament. 


Thus was this Ordinance levelled, as I ſaid, but the ſhot fell ſhort; for 
this Law attained no further perfection than a meer ſhape, and was com- 


plained of by the Parliament, within few months after its firſt noiſe ; That 6 Rich. 2. 
it was made and publiſhed without the Commons conſent or knowledge, and 82. 


that the nature thereof was direfly contrary to the Liberties of the People, 
and therefore they prayed that it might be repealed; and the ſame was done 
accordingly ; although the times have been ſuch as would not ſuffer the 
lame to come into the publick Book of Statutes in print, But whether 

Statute, 


* Note, This pretended 877. ſeems to have been ſorm'd by the artifice of Biſhop Wickham (then 
Chancellor) an by him ſhuffled in amongſt the Rolls of Parliament. See the Complaint of the Com- 
mons iſa, 
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Statute, or no Statute, they tell the King plainly, That they will not jur- 
ther be bound or juſtified by the Prelates, than they or their Anceſtors were 
anciently uſed to be; and beſides that, they thought ſomewhat more, . 
which they laid up againſt future times; nor was it long ere they diſco- 
vered it. Fora Subſidy being offered to the King by the Laity, under a 
Proviſo, That the Clergy would grant a Tenth; the Clergy took this Arti- 
culating of the Commons in ſnuff, and proteſted that the Laity ſhould 
not charge them. The Commons hereat begin to bid battle to the Tem- 
poralties of the Clergy, and had not the King been a faſt Friend in gcod 
earneſt unto the Clergy, the Laity had won the Field. Thus were thetc 
times like the motion of the Ballance unto the Church-men, ſometimes 
up, ſometimes down; getting ſomewhat which they formerly had nor, 


but with leſs aſſurance in what they had. 
C HAP. VII. 


Concerning Trade. 


IN Gs hitherto had lived upon the main ſtock, improving the ſume 
to the utmoſt 2 ; few of them laid up for the future, much 
eſs 


endeavoured to advance the principal for their Succeſſors. 
There had now been Ten Kings of this Nation ſince the Conqueſt, all 
of them ſpending what they had, or could get from the people, in the 
maintenance of their Patrimony, or their own Luſts; if any over-plus 
was either gained by, or faved from the game, their Executors might be 
the better for it, their Heirs were not. But Edward the Third had a new 
game to play, he muſt gain his right by his Sword, or he muſt loſe it: his 
Spirit was too big to fit ſtill and bear blows; and yet pre-adviſing himſelf 
about the poverty of the people, and that their patience would be ſpent 
ſoon after their ſupplies, if they continually faw much going out, and 
nothing coming in; he had a rule upon his private expences, a good gloſs 
upon the publick, and a platform for the augmenting of the Treaſure of 
the Kingdom, as well for the benefit of the People as of the Crown. In 
order to the firſt, it is conſiderable, that the Royal Family was great and 
numerous above all his Predeceſſors; that beſides the King and Queen, 
who were of a gallant and accompliſh'd deportment, they had a Son, a 
Prince of as great renown as ever Prince had, and he alſo a Family ſuita- 
ble to his generoſity; that they had other Children, every one like their 
Father, both for War and Peace; and that for the maintenance of all 
theſe, the expences muſt be in reaſon larger than formerly they were wont 
to be. Nevertheleſs, becauſe r for the King had already ſwelled 
ſo big, that all other oppreſſions ſeemed to be ſwallowed up into that 
one, the King to moderate the rigor thereof made nigh twenty Statutes, 
firſt excluding all ſervants at wages, and Horſes and Dogs which were put 
to board with the Sheriffs; then reducing the purveyance only to the Fa- 
milies of himſelf, his Wife and Children, then to the Families of himſelf, 
the Queen, and Prince; and in the levy hereof, ſome mens Eſtates were 
abſolutely privileged, and ſome kind of Goods, as Sheep before ſhearing, 
and Trees about the dwelling-houſe. Nor is the ſettling of the manner lets 
conſiderable, It muſt be levied by Authority in writing under the Seal; 
and it muſt not be taken againſt the owners will, or upon malice; nor 
z. muſt be ſpared for reward; the price muſt be the ſame with the true 


3 . . 
Mark<et-price, the meaſure according to the common meaſure ſtricked, and 
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the payment muſt be immediately, if the price be under twenty fſhil- 
lings; if above, it muſt be made in a quarter of a year; and no man muſt 
charge more carriage than is neceſſary. And thus was this wild Ivy of 
Purveyance, that like ſome kinds of Plants ſpreads over all, by rooting 
up and cutting down, brought into ſome kind of faſhion; that if it did 
no good, it might do the leſs hurt unto the people. h 

Secondly, although it be true that Edward the Third was a King of 
many Taxes above all his Predeceſſors, yet cannot this be imputed as a 
blot to the honour of the Law, or Liberty of the People; for the King 
was not ſo unwiſe, as either to defire it without evident cauſe, or to ſpend 
it in ſecret, -or upon his own private intereſts; nor ſo weak and irreſol- 
ved, as not to employ himſelf and his Soldiers to the utmoſt to bring 
to paſs his pretenſions; nor ſo unhappy, as to fail of the deſirable iſſue 
of what he took in hand. Se as though the People parted with much 
money, yet the Kingdom gained much honour and renown, and becom- 
ing a terrour to their Neighbours, enjoyed what they had in fuller ſecu- 
rity, and fo were no loſers by the bargain in the concluſion, Secondly, 
although they parted with much, yet nothing to Prerogative, but in a 
Parliamentary way; and ſo it was not talen, but given. Thirdly, though 
the Taxes were frequent, yet but light: for frequent light Taxes ſteal 
inſenſibly without regret; and as they grow into matters of courſe, ſo 
they meet with acceptance of courſe. Two things made them of light 
account. Firſt, they were not Taxes altogether of Money in kind, but 
of Goods, ſuch as the Sheaf and Fleece, and ſuch-like things, whereof 
the ownerſhip is viſible; whereas many are ſuppoſed to have Money $5E- 3. cap. 6. 
which have it not, but muſt borrow it, or ſell their goods at an under 
rate many times to accompliſh it for the payment of their Taxes. - Se- 
condly, theſe Taxes are aſſeſſed by the Neighbourhood, and not upon 
extremity of Survey by Commiſſioners, who many times are ſubject 
to miſcarry upon grounds of private Intereſt, or for want of due infor- 
mation, or by making more haſte than good ſpeed. 

Theſe Taxes likewiſe were reduced to the ancient rule, according to 
the Statute of Weſtminſter the firſt, And thus did this King ſhew him- 
ſelf truly Royal in demanding his Taxes upon evident grounds of State, 28 E. 3. ert. 
leoying them with a tender hand, and employing them to their right 
end. | 
Thirdly, that which digeſted all, and bred good blood, was, in that the 
People had guid pro quo, by the advance of Trade, wherein the King ſhew- , 
ed himſelf the Cape-Merchant of the world. Certainly, mens parts in theſe 
times were of vaſt reach, that could manage ſuch Wars, ſettle ſuch a Go- 
vernment, and lay ſuch a foundation of a Treaſury by Trade; a thing 
neceflary to this Iſland, next unto its own being, as may appear, not on- 
ly in regard of the Riches of this Nation, but in regard of the Strength 
thereof, and in regard of the maintenance of the Crown; the two lat- 
ter of which being no other than a natural effluence of the former, it 

will be ſufficient to touch the ſame in order to the thing in hand. Now 
as touching that, it is evident that the Riches of any Nation are ſupported 
by the Conjuncture of three regards. 

Firſt, That the natural Commodities of the Nation may be improved. 

Secondly, That the poorer ſort of People be ſet a-work. 

Thirdly, That the value of money be rightly balanced. 

For as on the one part, though the People be never ſo laborious, if the 
natural Commodities of the Iſland be not improved by their labour, the 
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ople can never grow much richer, than barely for ſubſiſtence during 
their labour; ſo neither can the improvement of the natural Commo- 
dity inrich the Kingdom, ſo long as many mouths are fed upon the main 
ſtock, and waſte the ſame by idleneſs and prodigality. Nor though both 
theſe ſhould concur, yet cannot the Kingdom be ſaid truely to be rich, 
unleſs by Intercourſe and Traffick there be an emptying out of the ſuper. 
fluity of ſuch Commodities by way of Barter, or otherwiſe, for ſuch Fo- 
reign Commodities whereof this Nation ſtandeth in moſt need for ſup- 
ply of all occaſions. For God hath ſo attempered the whole Regiment 
of the earth, in ſuch manner, that no one Nation under Heaven can 
well and comfortably ſubſiſt in and by it ſelf, but all muſt give and re- 
ceive mutual Commodity from each other: otherwiſe ſuperfluity would 
make any Commodity (though in it ſelf never ſo precious) vile; and 
little conducible to the inriching of the Nation. 

Now for the compaſſing of all theſe, the wiſe men of theſe times fitſt 
took into their conſideration the principal Commodities of this King- 
dom; and becauſe they found them impounded in the Staple, they ſet 
all at liberty to buy and ſell the ſame as they pleaſed. And thus began 
a Free Trade of Wool throughout the Realm, and matter for employ- 
ment by every man that would: but this continued not long. The 
people ſoon had Commodity enough for work; and Kings liked too well 
of the reſtraining of that liberty in order to their own benefit ; and ſoon 
found out occaſions to reconcile the reaſon of State with their own Inte- 
reſts, and at length ſettled the Staple in certain places in ſeveral parts of 
the Kingdom. But this extended only unto the Commodities of Moo, 
Leather, and Lead; for as yet the ManufaFures were not come to matu- 
rity. 

8 the endeavour was to advance Manufacture, and principally 
ſuch of them as are made of the Staple Commodities. — all which 
Wool had the precedency, as being the moſt principal and ancient Com- 
modity of the Kingdom; and the Manufacture of Wool of long uſe, but 
had received little encouragement before theſe times, for that it for- 
merly had been the principal flower in the Femiſb Garden, and nouriſh- 
ed from this Nation, by the continual ſupply of Wool that it received 
from hence, which was the principal cauſe of the ancient League between 
the Houſe of Burgundy and this Crown. But Edward the Third was 
now too well acquainted with the Flemings affairs, by a joint engage- 
ment with them in the Wars of France; and therein had gained fo good 
an opinion amongſt them, that he might adventure to change a Comple- 
ment for a Courteſy. The Staples beyond the Sea were now taken a- 
way, he now inhibiteth the Importation of foreign Cloaths; and having 

ained theſe two ſteps onward of his way, he repreſents to the Flemings 
their unſettled condition by theſe bordering Wars with France, the peace- 
able condition of England, and Freedom of the people; then propounds 
to them an invitation to come over into England, promiſeth them ſhare 
and ſhare-like with his own people, with ſuch other Immunities, as they 
take his offer, come over, and brought their Manufacture with them, 
which could never after be recalled. So as now the Wool and Manufac- 


ture dwell together; and, like to Man and Wife, fo long as they care 


for one another, both will thrive; but if they come to play their Games 
apart, both will be loſers in the concluſion. 
The third ſtep to the advance of Trade, was the Exportation of the 


Surpluſage of the Staple Commodities that remained over and _ 
that 
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that proportion that ſhould ſuffice for the Manufactures; to which end 
it was ordered, that no Wool ſhould be exported till it had remained at 
the Staple by the ſpace of Fifteen days. That time was neceſſary, and 31 F. 3. © 3: 
longer time might have been convenient, but that the Markets beyond 
the Sea could not be delayed longer time, without much damage to the 
Merchant and Owner: for as muchas Winter-time is no time to prepare 
Wool for the Manufacture; and by over-long continuance of the Com- 
modity upon the hand of the Merchant or Owner, both the Commodi- 
ty and the Manufacture might ſurfeit, lie in deſpair, and Trade choak- 
cd thereby. For it is a neceſſary preparative to Trade, to keep the Na- 
tion in ſome kind of hunger after the Staple- Commodities, ſo as the main 
Stock be not too great to occupy, and yet to leave enough to uſe. But 
becauſe this Nation formerly had been, and as yet were, uſed too much 
to foreign Manufa&ures, the importing of which did debaſe the home-made 
Manufactures, and diſcouraged that work; therefore the Law was made 
to reduce the vanity of Apparel (which infected theſe times) to more So- 
briety. 
wa delight in foreign Commodities and Manufactures, is, doubtleſs, 
profitable both for Trade and Shipping ; ſo as what is imported exceeds 
not what is exported, For too much of that, makes the Domeſtick 
Commodity contemptible, the Nation poor, and the People want work; 
becauſe it is a noted vanity of this Nation, That they love things far 
fetcht, and dear bought. As a cure therefore to this diſeaſe, Engliſh Cloth 43 E. 3- © ». 
by Law is enjoined to be worn by all perſons under the degree of a 
Lord; and fo the former Inhibition of Importation of foreign Cloaths was 11 E. 3. ©-2-3+ 
ſtrengthned thereby. And becauſe the Engliſh Clothiers ſhould not 
take advantage hereby to raiſe the price of their Cloaths to their own co- 
vetons pin; therefore the Law alſo ſettled a certain Price and Meaſure, 27 E. 3. e. 4. 
and the ſame before ſale was to be allowed upon view: and for the 7 tn ©9: 
. 17 Rich. z. c.2. 
goodneſs of the Cloaths, and perfect working thereof, Laws were 50 E. 3. c 7. 
likewiſe made againſt Exportation of all ſuch as were not perfectly 
made, 
A fourth ſtep to the advancement of Trade, was the compelling men 
to work; for when publick employment calls men forth for ſervice in 
the Field, their minds once in commotion, or upon the Wing, can hard- 
ly ſettle any where, or ſtoop to the Perk again, unleſs upon hope of 
prey or gain to be gotten thereby. Such were the times of Edward the 
Third, wherein partly for that cauſe, and partly for the ſcarcity of men 
left from the Sword and Peſtilence, not only Workmen were ſcarce and 
dear, but even the Maſs it ſelf was grown ſtately, the private delights of 
Kings and Great Men, and ſcarce vouchſafing to be ſeen by common gaze, 
but at a great diſtance. The Prieſts had little Charity, and the Poor 
had as little Money; ſo as no * no Pater Nofter. A ſick and very 
crazy time queſtionleſs was it, when the Clergy were ſtately, and the 
Poor idle. The Prieſts Wages for this cauſe are now ſettled; and they that 36 E. 3. c. 8. 
would get much, muſt get many littles, and do much. But the greater : 
fore was amongſt the poorer ſort; either they would not ſerve, or at ſuch 
wages as could not conſiſt with the price of the Cloaths, and the ſubſiſtence 23 & 2; E. 3. 
of the Clothier. Laws therefore are made to compel them to work, and 2 Rich. 2. C8. 
to ſettle their Wages; ſo as now it is as beneficial to them to ſerve the 
meaner ſort of Clothiers as the richer fort: for the Maſter muſt give no 
_ nor the Servant take more; and thus became labour current in all 
places, 
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A fifth means to advance Trade, was the ſettling of a Rule upon Ex- 
portation and Importation ; this wrought a double effect, viz. The enrich- 
ing of this Kingdom with foreign Commodities, and the maintaining of 
ShippinS; which wasand isa principal means, not only of ſtrength un- 
to all Sea-bordering Countries, eſpecially regard being had to thele three 
Conſiderations: | 
3 2 That Importation does bring in more profit than Exportation diſ- 

erh. 

Secondly, That both Exportation and Importation be made by Shi 
ping belonging to this Nation, fo far as may conſiſt with the benefit of thi 

ation. 

Thirdly, That Exportation be regulated to the Overplus, ſaving the main 
Stock at home. | 

The truth of the irt will be evident from this ground; That no Na- 
tion can be rich, that receiveth more dead Commodities from abroad than 
it can ſpend at home, or vend into foreign parts, eſpecially if it be vend- 
ed in its proper kind, and notin Money. And therefore the Laws pro- 
vided, that no Merchant ſhould Export more Money than he Import- 
eth; and what he doth Export muſt be of the new ſtamp, which it 
ſeemeth was inferiour in value to the old: yet the times may prove ſo 
penurious, that this rule may be waved for a ſeaſon, 

The ſecond is no leſs beneficial; for as it is in War, fo in all Trades; 
the greater the number is that is employed, the more effectual the iſſue 
will be: And therefore though it in the general be more beneficial, that 
all Exportation and Importation might & by our own Shipping; yet 
in regard times may be ſuch as now they were, that the Shipping of this 
Nation is more than ordinarily employed for the ſervice of the State: 
And that every Nation ſtriveth to have the benefit of Exportation by 
Veſſels of their own. 

And Laſtly, in regard the caſe may be ſuch, as Importation may be at 
a cheaper rate by foreign Veſſels, and Exportation likewiſe may for the 
time be more prejudicial to this Nation, if done by our own Shipping, 
than thoſe of other Nations: Therefore the courſe muſt be changed, 
ſo far forth as will ſtand with the occaſions of the State, and common 
profit of this Nation. And for theſe cauſes, and ſuch- like, in the times 
whereof we now treat, the Laws often varied. Sometimes no Staplc- 
Commodity muſt be Exported in Exgliſb bottoms; ſometimes all muſt 


. z. be done by them; and within a year again that liberty was reſtrained; 
14 Rich. 2. c. f. and after that, liberty given to Foreigners to Export as formerly. 


31 E. 3. c. 8. 


The third and laſt Conſideration is as neceſſary as any of the former: 
for if Trade be maintained out of the main Stock, the Kingdom in time 
muſt needs be brought to penury, becauſe it is their Magazine. And for 
this cauſe it was provided, That all Wool ſhould remain at the Staple 15 
days, to theend it might be for the Kingdom's uſe: if any one would buy, 
they muſt do it within that time, otherwiſe it might be exported, 

The ſixth means of advancement of Trade, was the ſettling of the 
Staple; for as it was an encouragement to the firſt eſtabliſhing of the Ma- 
nufacture, that the Szaples were let looſe; ſo when the Manufactures had 
taken root, the Staple eſpecially now fixed to places within this Kingdom, 
brought much more encouragement thereto. 

Firſt, For preſerving a full Market. For whilſt the Commodity lies 
ſcattered in all places, the Market muſt needs be the leaner; partly in te- 
gard the Commodity lies in obſcurity, and partly becauſe when it is know 


where, yet it is not eaſily diſcovered whether it be vendible or not a 2 
3 be ſi - 
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beſides, ſmall parcels are not for every man's labour, and the greater are 
not for every man's money. 

Secondly, Staples are convenient for the ſtating of the general price of 
the Commodities, in regard the quantity of the Commodity is thereby 
the more eaſily diſcovered, which commonly makes the price. And the 
quantity of the Commodity thus diſcovered will not only ſettle the 

rice to it ſelf, but alſo ballance the price of the Manufacture. 

Thirdly, The Staple having thus diſcovered the quantity of the Com- 

modity, will be a ready way to ſettle the quantity of the main Stock 
that muſt be preſerved, and regulate Exportation as touching the over- 
plus. But it cannot be denied that the firſt and principal mover of the 
making of, the Staple, was the benefit of the Crown: For when the 
Commodity was gone beyond the Sea, it importeth not to the Subjects 
in England, whether the ſame be fold at one plate, or more, or in what 
place the fame be ſettled, until the Manufacture was grown to ſome ſta- 
ture; and then the place became litigious. The benefit of Exportati- 
on, pretended ith intereſt in the ſettling thereof beyond the Sea; 
but in truth it was agother matter of State. For when it was be- 
yond Sea, it was a moveable Engine to convey the King's pleaſure or 
diſpleaſure, as the King pleaſed; for it was a great benefit to the 
Country or place where-ever it ſettled 4 elſe it moved or ſtayed 


according to the inclination of the Peagle where it was, either for 

War or Peace. But on the contrary, te Intereſt of the people be- 

gan to interpoſe ſtrongly. And for theſe. cauſes the Parliament like- 

wiſe intermeddled in the place; and thus the Scene is altered: Some- 

times it is beyond the Seas, in one place or in another: ſometimes 

in England. In Edward the Third's time, we find it ſometimes at 43 E. 3. c. 1. 
Calais, ſometimes in England. In Richard the Second's time, we find '* > 3 — 
it again beyond the Seas at Middleburgh; thence removed to Calais; 
and after into England. Where at length the people underſtood them- 

ſelves ſo well, that the Parliament ſettled the ſame; it being found too 
burthenſome for the Manufactures to travel to the Staple beyond the 

Seas, for the Commodity that grew at their own doors; beſides the 

enhancing of the price, by reaſon of the Carriage, which falling alſo up- 

on the Manufactures, muſt needs tend to the damage of the whole King- 

dom. 

This was one way indeed, and yet poſſibly another might have been 
found, For if a Computation had been made of the main Stock, and 
a Staple ſettled within the Kingdom for that, and the overplus expor- 
ted to a Staple beyond the Sea, it might have proved no leis commo- 
dious, and more complying. It is very true, that there are many that 
call for the Liberty of the people, that every man may fell his own 
Commodity as he pleaſes; and it were well that men would conſider 
themſelves as well in their Relations, as in their own Perſonal Re- 
ſpects. For if every man were independent, his liberty would be in like 
manner independent; but ſo long as any man is a Member of a Common- 
wealth, his liberty muſt likewiſe depend upon the good of the Common- 
wealth; and if it be not good for the Nation that every man ſhould ſell 
his own Commodity as he pleaſeth, he may claim the liberty as a Free- 
man, but not as an Eng/i/h man. Nor is that liberty juſt, ſo long as his 
Country hath an intereſt in his Commodity for its ſafety and welfare, as 
in his own perſon. I do not aſſert the manner of buying the Staple-Com- 
modities by Merchants of the Staple, to fell the fame again in — 
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25 E. 3. flat. 5. 
cap. 13. 


6 E. 3. c. 2.&3. 


6 E. 3. e. 2, 3. 
17 Rich. 2. c. 1. 


Concerning Trade, during the 
Divers limitations muſt concur, to fave it from 


an unlawful ingroſſing; nor doth it appear to me that the Staplers in 
theſe times uſed ſuch a courſe, or were other than mere Officers for the 
regulating of the Staple, in nature of a Court of Piqpouders belong. 


their private advantage. 


ing to ſome Fair or Market. Nevertheleſs, 1 conjecture that it may 
well be made evident from principles of State, that Marts, Markets, and 
Staples of Commodities, that are of the proper Off- ſpring of this Na- 
tion, are as neceſſary to Trade, as Conduits are to places that want 
Water. 

The ſeventh and laſt means that was ſet on foot in theſe times for the 
advance of Trade, was the regulating of the Mint, and the current of 
Money. . This is the life and ſoul of Trade: for though exchange of 
Commodities may do much, yet it cannot be for all, becauſe it is not 
the lot of all to have exchangeable Commodities, nor to work for Ap- 
parel and Victual. Now in the managing of this trick of Money, 79 
things are principally to be looked unto: Firſt, That the Money be good 
and current. Secondly, That it ſhould be plentiful. As touching the excel. 
lency of the Money, ſeveral Rules were made, as againſt emba/ing of Mo- 
ney, againſt foreign Money not made current, againſt counterfeit and falſe 
Money. For according to the goodneſs of the Money, ſo will the Trade 
be more or leſs: For the Merchant will rather loſe in the price of his 


Commodity in Money, than in exchange for other Commodity; becauſe 


the value thereof is leſs certain, and the Tranſportation more charge- 
able, 

. Secondly, as touching the plenty of Money, that is as neceſſary to the 
advance of the Trade, as of the goodneſs of it. For according to the 
plenty thereof will be the plenty of the Manufactures, becauſe Handi- 
crafts-men having no Commodities but their labour, cannot work for 
exchange, nor can exchange ſupply Rents and maintenance to the greater 
ſort of people. To this end therefore it is provided againſt melting 
of Money, and Exportation of Silver and Gold. And yet, to encou- 
rage or not diſcourage Importation of Silver and Gold, liberty was gi- 
ven to every man to Export ſo much as they did Import, provided that 


what they carry away muſt be of the new ſtamp, or minted in this Na- 


tion. By this means Bullion came in with probability that much there- 
of would remain in the Nation in lieu of Commodities exported; or it 
not the greater part, yet at leaſt the Mint gained, and that was ſome be- 
nefit to the Nation. 8 

Thirdly, for the fuller currence of the Money, the Iſſue was eſtabliſhed 
in ſeveral parts of this Kingdom, according to the ancient cuſtom; and 
this was advantageous both to the Mint, and to the Stock of Money in 
the Kingdom. This eſtabliſhment was with this difference, that though 
the Mint was fettled by the Parliament, yet the Exchange was left to the 
Directory of the King and his Council. Becauſe the Exchange is an un- 
certain thing, ſubject to ſudden alteration in other Nations, and it is ne- 
ceſſary that in this Country it be as ſuddenly ballanced with the Ex» 
change in other Countries, or in a ſhort time the Nation may receive ex- 
treme damage. In regard whereof, and many other ſudden exigencies in 
Trade, it ſeemeth to me convenient, that a particular Council were e- 
ſtabliſhed for continual influence into all parts of theſe Dominions, . to 
take into conſideration the quantity of” the Staple-Commodities neceſſary 
to be retained as a Stock at home, for the uſe of the People, and the Ma- 


nufactures; and accordingly to ballance the Trade of Exportation and 
Impor- 
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Importation, by opening and enlarging, or ſhutting and ſtraining the 
Stream, as occaſion doth require. 
And laſtly, to watch the Courſe of the Exchange in foreign parts, and to 
E the courſe thereof in this Land thereto. For otherwiſe the pub- 
ick muſt neceſſarily ſuffer, ſo long as private men ſeek their own particu- 
lar intereſts only in their courſe of Trade, 


CHAP. VIII. 


Of Legiance, and Treaſon, with ſome Confiderati ons upon 
Calvin's Caſe. 


S Times change Manners, ſo do Mannerschange Laws. For it is the 
wiſdom ofa State, when it cannot over-rule Occaſion, to purſueand 
turn it to the beſt iſſue it can. Multitude of Laws therefore are not ſo much a 
fore to the people, as a ſymptomef a ſore people. Yet many times Laws are ſaid 
to be many, whenas they are but one, branched into many particulars, for 
the clearing of the people's underſtanding, (who uſually are not excellent 
in diſtinguiſhing) and ſo become as new Plaiſters made of an old Salve, for 
Sores that never brake out before. Such fore times were theſe whereof 
we now treat, wherein every touch made a Wound, and every Wound 
went to the Heart, and made the Category of Treaſon ſwell to that big- 
neſs, that it became an individuum vagum, beyond all rule, but the pre- 
ſent ſenſe of timorous Judges, and a touchy King. Thus were many of 
the ignorant and well-meaning people in an hideous danger of the gulf 
of forfeiture, before they found themſelves nigh the brim. 
All men do agree that Treaſon is a wound of Majefty; but all the doubt is, ; 
where this Majeſty reſteth originally, and what is that Legiance which is 
due thereto, the breach whereof amounteth to ſo high a cenſure: for 
ſome men place all Majefty in one man, whom they call an ab/elute Mo- 
narch: Others, in the Great men: And others, in the People; and ſome 
in the concurrence of the King and Body of the People. And it is a wild 
way to determine all in one Concluſion, whenas the ſame dependeth 
wholly upon the conſtitution of the Body. Look then upon England in 
the laſt poſture, as the rigider ſort of Monarchical Politicians do, and Ma- 
jeſty will never be in glory, but in the concurrence of the King and Parlia- 
ment, or Convention of Eſtates; and ſo upon the whole account, it will 
be upon the People, whoſe welfare is the ſupreme Law. Rome had Kings, 
Conſuls, Diftators, Decemviri, and Tribunes, long before the Orator's time; 
and he faw the foundation of an Empire, or perpetual Dictatorſhip, in the 
perſon of the firſt of the Cz/ars: any of all which might have chal- 
lenged the ſupremacy of Majeſiy above the People. And yet the often 
change of Government ſhewed plainly that it reſted upon another pin; 
and the Orator in expreſs words no leſs; when ſpeaking of the Majeſty 
of that Government, he allotteth it not to thoſe in chief command, 
but defineth it to be magnitudo populi Romani. Afterwards, when the 
pride of the Emperors was come to its full pitch in the times of ee 
tus and Tiberius, an Hiſtorian of thoſe times, in the Life of Tiberius, tells Cic. partit. 
us, That he declared the bounds of Treaſon to be determined in Three parti- — 3 
cular inſtances; of Treachery againſt the Army; Sedition amongſt the Pec= tatim populi 
þle; and violating the Majeſty of the People of Rome: In all which, men Romani minu- 
Were An. r. 
1 
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were not puniſhable for words, but for actions and endeavours. I do 

not herein propound the Government of the Roman Empire as a mode} 

for England, but d majori may conclude, that if the proper ſcat cf Mq. 

jefty was in the people of Rome when Emperors were in their fulleſt 

glory, it is no defacing of Majeffy in England to ſeat it upon the ⁊ 

body, from whom the ſame is contracted in the Repreſentative, and fy 

much thereof divided unto the perſon of the King, as any one Member 

is capable of, according to the work allotted unto him. Thele ſeveral 

ſeats of Majeſty making alſo ſo many degrees, do alſo imply as many de- 

grees of wounding: for it is written in Nature, That the offence tending 

ro the immediate deſtruction of the whole body, is greater than that which 

deſtroyeth any one Member only; and when the written Law maketh it 

Treaſon to compaſs the deſtruction of the King's perſon, it leaveth it ob- 

vious to common ſenſe, that it is a higher degree of Treaſon to compals 

the deſtruction of the Repreſentative; and above all, to deſtroy the 2255ʃ 

body of the people: Crimes that never entred into the conceit of wicked- 

neſs it ſelf in thoſe more innocent times; much leſs ſaw they any cauſe 

to mention the penalty by any written Law. Nevertheleſs, becauſe ma- 

ny fad examples had occurred within the memory of this preſent Age, of 

the danger of the perſon and honour of Kings; and yet on the other fide 

they ſaw that in ſuch caſes of Treaſon the King's honour was made of 

reaching Leather, and might eaſily be ſtrained within the compaſs of a 

wound of Majeſty: therefore Edward the Third, imitating Tiberius, redu- 

— ced the crime of wound of Majeſty in the Perſon of the King, into certain 

particular inſtances, out of the compaſs whereof the Judges of the Law 

in ordinary courſe muſt not determine Treaſon. Theſe concern either 

. flat. the ſafety of the Perſon of the King, or of the Succeſſion in the Royal 

Throne: Or laſtly, the ſafeguard of the publick Right by the Broad and 
Privy-ſeal, the value of Money, and by perſons in matters of Fudicature 
judicially preſiding; all of them reflecting upon the King, conſidered in 
his politick capacity. For otherwiſe many crimes might have been men- 
tioned, more fatally reflecting upon the King in his natural capacity, which 

neverthelefs are omitted, as not worthy of ſo high a cenſure. Other 

, Treafons are left to the determination of the Parliament as occaſion ſhould 

2 offer it ſelf, whereof divers examples of a new ſtamp occurred within 

3 Ia ng; * bier 4 and lived and 
22 Aff pl. 29. forty years next enſuing, which were of a temporary regard, and lived an 

Seat, 11 Ra. died with the times. 

To theſe two notions of Majeſty and Treaſon, J muſt add a third, cal- 
led Legiance; for it is that which maketh Majeſty to be ſuch indeed, and 
lifteth it into the Throne, and whereof the higheſt breach makes Trea- 
n. And becauſe that which hath been already faid reflecteth upon an 
Opinion, or rather a knot of Opinions (for 1 find them nat punctually 
adjudged) in Catvin's Caſe, I muſt a little demur to them, becauſe as 
their ſenſe is commonly taken, it alters the fundamental nature of the 
Government of this Nation from a Commonwealth to a pure Monarciy. 
In handling of this Caſe, the honourable Reporter took leave to range in- 
to a general Diſcourſe of Legiance, although not directly within the con- 
cluſion of the Caſe; and therein firſt ſets down the general nature there- 
of, That it is a mutualbond between an Engliſh King and his people; andthen 
more particularly ſets forth the nature of this bond in the ſeveral duties 
of obedience and fealty, fol. 5. a. and thoſe alſo in their ſeveral properties, 
viz. Natural, Abjolute, fol. . a. due to the King omni, ſoli, & ſemper, to. 12. 4. 


in his natural and not public capacity, fol. 10. a. Whereas he 
on 
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bond is natural, he meaneth that it is due by birth, fol. 7. a. By abſolute 
(if I miſtake him not) he meaneth that it is indefinite, fol. 5. b. viz. not 
circumſcribed by Law, but above Law, and before Law, fol. 13. a, and that 
Laws were after made to enforce the ſame by penalties, fol. 13. b. and there- 
fore he concludeth that this Legiance is immutable, fol. 13. b. and fol. 


14. 4. | 

Thus having ſtated the point as truly as I can, both for the nature of 
Legiance, and the object thereof, viz. the King; and not the People, other. 
wiſe than in order to the ſafety and honour of the King's perſon, conſi- 
dered in his natural capacity as he is a man: I ſhall in the next place exa- 
mine the grounds as they are ſeverally ſet down, and therein ſhall lead 
the Reader no further than the Reporter's own conceſſions. Not trou- 
bling the Reader with any doubt, whether this Bond conſiſts in obedience 
only, or in that fealty: and in all, ſhall ever be mindful of the honour 
of that Pen with which I have to deal. 

Firſt, whereas it is ſaid, that Engliſh Legiance is natural, and grounded 
upon the birth of each party within the King's Dominions and Protec- 
tion, it needeth no debate, ſo as the ſame be taken ſans ſenſu, viz. for a 
qualified Legiance, without thoſe ſublimities of ab/elute, indefinite, immu- 
table, &c, tor otherwiſe if ſuch a high ſtrain of Legiance be due from 
every Engliſhman by birth; then all the Magna Charta, or Laws concern- 
ing the Liberties of the people, come too late to qualify the ſame, becauſe 
they cannot take away the Law of Nature, fol. 14. a. And thus the party 
once born Engliſh, muſt for ever remain abſolutely obliged to the King of 
England, although haply he lives not two Months under his protection all 
his enſuing life-time. 

Secondly, the Legiance of an Enghiſh-man to his King, ariſeth from that 
civil Relation between the two Callings of King and SubjeF, and therefore 
it is not a natural bond which cannot be taken away. The firſt is true, by 
the Reporter's own conceſſions; Protectis trabit jubjeFionem, & ſubjeftio 
protectionem; ſo he faith, fol. 5. a. fol. g. b. and therefore though it be grant- 
ed that Magiſtracy in general is from Nature, as he faith, fal. 13 4. yet 
of weak birth is that inference which he maketh, vi. That Exgliſb Alle- 
giance is a principle in Nature. Unleſs it be alſo admitted, that all men on 
Earth that ſubmit not to Engliſb Legiance do fin againſt Nature. The dif- 
ference then will ſtand thus; Magiſtracy is founded in Nature, therefore 
Legiance allo. But Engliſh Magiſtracy is from Civil Conſtitution, therefore 
is Enghſh Legiance of the like nature. In the next place the Reporter 
faith, that before any Municipal Law was made, Kings did dare jura; and 
he mounts as high for an example as the Trojans Age, by the Teſtimony 
of Virgil. But I believe he intended not much ſtrength in this, ſeeing 
it is well known by any that knows the Scriptures, that there were Mu- 
nicipal Laws given, and that concerning the Office of a King, by Moſes, 
which were more ancient than thoſe of Troy, and long before the time of 
Virgil, who neither tells us in what manner thoſe Trajan Laws were made, 
though the Kings gave them: nor if all were according to the Repor- 
ter's ſenſe, is the teſtimony of a Poet (who ſometimes uſeth his Poetica 
Licentia) to be taken in terminis. 

In the next place, the Reporter voucheth the Teſtimony of Forteſcue, c. 
12, & 13. which is as abſolutely oppoſite to the main point in hand, as any 
Pen can declare: For he tells us of divers forts of Kingdoms, ſome gotten by 
Conqueſt, as thoſe of Nimrod and Belus, &c. But, faith he, There is a 
Kingdom politick, which is by the aſſeciation of men by conſent of Law, making 


one 
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one chief, who is made for defence of Law, and of his Subject: Bodies and 
Eftates, and he cannot govern by any other power ; and of this nature, ſaith 
he, the Kingdom of England it, fol. 30, 31, 32. A ſecond piece of the 
foundation of this opinion of the Reporter is taken ab inant; it is a vain 
thing, faith he, to preſcribe Laws, but where by Legiance foregoing, people are 
bound to obey. But this compared with the words of Forteſcue, formerly 
mentioned, falls of it ſelf to duſt; and therefore I ſhall not further enlarge 
concerning it. | 

- Thirdly, The Reporter brings in, to help the matter, the conſent of the 
Law in elder times, by certain Caſes vouched to that purpoſe; the firſt 
concerning the Legiance of Children to Parents; which cometh not to this 
caſe, becauſe it is a Legiance of Nature; and this Legiance whereof we 
ſpeak, is yet under a litigious Title: And I ſuppoſe will in the conclufion 
be found to reſt only upon a Civil Conſtitution; therefore I leave that. 
The ſecond is, That a man attainted and outlawed, is nevertheleſs within the 
King's protection; for this (faith the Reporter) is a Law of Nature, indele- 
bilis & immutabilis, and neither Parliament nor Statute can take this power 
away, fol. 13.6.14. a. And therefore the Reporter concludes, That as 
well the Legiance Fl the Subject, as the Protection of him by the King, are 
both of them from the Law of Nature. An opinion that ſpeaks much mer- 
cy, yet it ſeems ſtrange, conſidering the Pen: for if it be a Law of Na- 
ture, and immutable, for the King to protect perſons attainted, then muſt 
no ſuch perſon ſuffer; for if he be under the King's protection, that be- 
ing by a Law of Nature, cannot be changed by any poſitive Law, as the 
Reporter faith; nor can the King be ſo bound by any ſuch Statute, but 
by a nom-obſtante he can ſet himſelf at liberty when he pleaſeth: and 
then the iſſue will be this; The King hath a natural power to pro- 
tect the perſons of Law-breakers from the power of the Law, therefore 
much more their Eſtates; and then farewel all Law, but this of the K:ng's 
natural Protection. I ſay that theſe are of a high ſtrain, conſidering what 
the Reporter ſpeaketh elſewhere. But to purſue his inſtance, he faith, 


. That the King hath power to protect an attainted perſon: That if any man 


kill bim without warrant, he is a man-flayer ; and yet this perſon attainted 


* bath leſt the legal protection. It is true, yet not to all intents; for by the 
Sentence of the Law, his life is bound up under the Law of that Sentence, 
. viz. That he muſt not ſuffer in other manner than the Sentence determineth, 


nor before Warrant of Execution iſſue forth to that end. And notwithſtand- 
ing the Sentence, yet the Law leaveth him a liberty of Purchaſe, or In- 
heritance, though to the uſe of the Crown; and therefore in ſome reſpects 


the Law protects his perſon ſo long as he lives, and the King's natural Pro- 


— 


teftion is in vain in ſuch caſes. 

Laſtly, ſuppoſe the King hath a power of Non-ob/ante, if the ſame be 
allowed to him in a limited way by the Law, itis no Argument to provethe 
King's natural power, which is driven at under natural Legiance, much 
leſs if it cannot be made forth that the Law doth allow any ſuch power 
of Non-obſtante at all; but by the iniquity of the times, permitteth the 
fame to ſubſiſt, only to avoid Contention, as it came into this King- 
dom by way of Uſurpation. And thus I have only diſcovered the Foun- 
dation of this firſt Qualification, which I ſhall only leave naked, ſup- 

oſing that no man ſeeing it, will build at all thereupon. 

The ſecond * that cometh to be conſidered is, That Engliſh Le- 
giance is abſolute, fol. 5. b. fol. 7. a. which is a word of a vaſt extent, ſer- 


ving rather to amaze men's apprehenſions than to enlighten them, And 
| there- 


* 


Ll 
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” therefore the Reporter did well not to trouble himſelf or the Reader in 
the clearing or proof thereof, but left the point rather to be believed than 
underſtood; nor ſhall I in the Negative. For God himſelf can have no 
other Legiance from an Engh/hman, than abſolute Legiance ; and Kings 
being (as other men) ſubject to err, eſpecially in this point of Pre- 
rogative, are much rather ſubject thereto, being miſled by ſuch Doc- 
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wines as theſe are. The Scripture determines this point, and cuts the 48: 14 19. 


knot in ſunder. | 
T be third property of Engliſb Legiance which the Reporter infiſteth 
£ upon, is, that it is indefinite; which he explaineth to be Proprium quarto 
ma, ſo as it is both Univer/al and Immutable, fol. 5. b. fol. 12. and nei- 
tler defined by Time, Place, or Perſon. As touching the Time and Perſon, 
| 2 Reporter enlarged not at all, therefore I ſhall only leave the Rea- 
er to chew upon the point, ſuppoſing himſelf in the firſt times of Ed- 
ward the Fourth, when Henry the Sixth was then alive ; and let him re- 
folve to which of them his Legiance had been due, conſidering them 
both in their natural capacity, as the Reporter would have it. But as 
touching the place, it is reported that Engliſb Legiance is not only due 
from an Eng/i/h Man to an Engliſh King in England; but in all places of 
the King's Dominions, tho' otherwiſe Foreign, as to the power of the 
Law of England. Yea, faith the Reporter, as far as the King's power of 
ſrotection doth extend. And yet this had not been enough, if the Pre- 
miſes be granted: For if this Legiance whereof we ſpeak be 5 and 
anni, ali, & ſemper, then it is due to the King from an Engliſh Man ubivis 
| Gentium. Nevertheleſs, to take the Reporter in a moderate ſenſe, it is 
worth conſideration, whether Engliſb Legiance in the days of Edward the 
Third extended as far as the King's power of Protection, whenas he had 
the Crown of France in a Foreign right to that of England. In this 
the Reporter is extremely poſitive, upon many grounds which he inſiſteth 


xn, he faith, that Verus and Fidelis are qualities of the mind, and can- 
hot be circumſcribed within the predicament of Us; ; and upon this 
ground he might conclude, that this Legiance is due to the King from an 
Engliſhman all the world over, as well as in the King's Dominions. But 
concerning the ground, it may be denied: for though ſimply in it ſelf 
conſidered as a notion, Verity or Fidelity are not circumſcribed in place; 
yet being qualities of the Soul, and that being in the Body, in relation 
 thereunto, it may be in the predicament of Ub: : for where-ever that 
Dach and Soul is, there is Faith and Truth according to its model; which 
h not ab/elute and indefinite, yet if according to the Laws of the 
place wherein the man is, he is truly ſaid to be Verus & Fidelis. 

+ Secondly, The Reporter argueth, that the King's Protection is not local, 
or included within the bounds of England, therefore alſo is not the Le- 


this reaſon been formed into a Syllogiſm, it had appeared leſs valua- 
ble; for the Protection of an Engliſh King, qua talis, of an Engh/h 
Man, is local, and included within the bounds of the Kingdom. But 
if the ſame King be alſo King of France, or Duke of Aguitane, and 
an Engliſhman ſhall travel into thoſe parts, he is ſtill under the 
fame King's protection, yet not as King of England, but as King of 
France, or Duke of Aquitane. Otherwile, let the party be of France, or 
Aquitane, or England, all is one, he muſt be (whether French or Enghſb) 


under an unlimited abſolute Protection, without regard had to the 
Sl Cuſtoms 


giance: for, Protectio trahit Legiantiam, & Legiantia Protectianem. Had 
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Cuſtoms or Laws of the place ; yea; contrary to them, which I believe 
the Reporter never intended to affirm. | 


Thirdly, The Reporter falleth upon the matter in fact, and tells us, that 
the King of England did many times, De facto, grant Protections to per- 
ſons in places out of the Engliſh Confines ; and it will not be denied. But 
never was any abſolute and indefinite Protection ſo granted: for the Pro- 
tection extends to defence from injury, and all injury is to be expounded 
and judged according to the Laws of the place. Nor do any of the Pre- 
cedents vouched by the Reporter clear, that the King of England did 
grant, as King of England, Protection to any Engliſhman in any parts of 
the King's Dominion beyond the Seas, which was not qualified accord- 
ing to the Laws and Cuſtoms of that place. Eſpecially it being appa- 
rent, that an Engliſh King may hold Dominion in Foreign parts, in Le- 
giance under a Foreign King ; as Edward the Third held the Dutchy of 
Guien; and therefore cannot grant abjolute Protection in ſuch place, nor 
receive abſolute Legiance from any perſon there being. 


Fourthly, The Reporter faith, That the King of England hath power 
to command his Subjects of England to go with him in his Wars, as well 
without the Realm of England? as within the fame ; therefote the Le- 
giance of an Engliſhman to his King, is indefinite, and not lacal, or circum- 
ſcribed by place, or within the Kingdom of England. Although the firſt 
of theſe be granted, yet will not the inference hold; for poſſibly this 
may ariſe from the conſtitution of a poſitive Law, and not irom natural 
or abſolute Legiance ; nor doth any Authority by him cited, juſtify any 
ſuch Legiance. But ] cannot agree the firſt ; for it is not true, that the 
King hath any ſuch power from his own perſonal intereſt ; nor doth the 
authority of former Ages warrant any ſuch matter. For a fuller diſqui- 
ſition whereof, I ſhall refer the Reader to the eleventh Chapter enſuing, 
becauſe the whole matter concerning the Militia cometh there to be handled 
in courſe. 


Fifthly, To cloſe up all the reſt, the Reporter brings the Teſtimony of 
the Judges of the Common Law, out of the Teſtimony of Hengham ; where- 


in an Action was brought by a Frenchman againſt an Engliſhman, who 


refuſed to anſwer, becauſe the Plaintiff was a Frenchwoman, and nat of the 
Legiance or Faith of England. This was difallowed by the Judges, be- 
cauſe Legiance and Faith was referred to England, and not to the King. 
Thereupon the Defendant averred, that the Plaintiff is not of the Le- 
giance of England, nor of the Faith of the King: And upon this Plea 
thus amended, the Plaintiff gave over her Action. The Reporter from 
hence obſerveth, that Faith and Legiance is referred to the King ndefin:te- 
ly and generally, and therefore it is ſo due to him. The reaſon might 
have had more force, had the Object of Allegiance, or the nature there- 
of, been the point in queſtion ; but neither of them coming to debate, 
and Allegiance being ſubjected to England, and Faith to the King, I ce 
not what more can be concluded from hence, but that Allegiance from 


an Engliſhman is due to England, and Faith to the King; which I ſuppoſe 


mult be intended to be in order to that Allegiance ; becauſe by the for- 
mer Plea England had them both, and the King was wholly left out in the 
Caſe. Nevertheleſs, I rather think that the preſent point in controverly 

We 
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We are now come to the fourth property of Engliſb Legiance, that it 
is due to the King's Natural Capacity, and not to his Politick Capacity, 
or due to the Office of a King, in regard of the Perſon of the Man, and 
not to the Perſon in regard of the Office, fol. 20. And becauſe this is of 
no ſmall importance, neither eaſily underſtood, nor granted: Therefore 
he backeth his Opinion by many reaſons, 


Firſt, he faith, that the King ſweareth to his Subjects in his Natural Ca- 
pacity, therefore the Subjects ſwear to him in his Natural Capacity. This 
reaſon was intended to be taken from Relatives, and then it ſhould have 
been thus: A King doth fear to his Subjefts in their Natural Capacity, 
therefore Subjects ſear to a King in his Natural Capacity. But it being 
otherwiſe, it is miſtaken, and proves not the Point. Yet if we ſhould take 
the Reporter in ſano Senſu, there is no queſtion but the Oath is made to 
the Natural Capacity ; yet not Terminative, more than the Oath of the 
Tenant to his Lord, which this Author pleaſeth to couple with the mu- 
tual dependence between King and Subject, fel. 4. b. 5. a. Nor doth the 
Oath of an Engliſhman bind him to the Obedience of all, or any Com- 
mands, which the King ſhall give in relation only to his Natural Capacity, 
or in oppoſition to his Politicł Capacity : Nor will the Reporter himſelf 
allow that the Politick Capacity of the King, can be ſeparate from his 
Natural Capacity, fol. 10. And yet it is evident that a King may in his 
Natural Capacity command that, of which his Polztick Capacity cannot 


give Allowance, 


The ſecond reaſon of this Opinion, is taken from the nature of Treaſon, 
which faith the Reporter is committed againſt the Natural Perſon of the 
King; and this is againſt due Legiance, according to the form of Indict- 
ments in that Caſe provided. This is not demonſtrati ve, becauſe that 
crime which is done againſt the Natural Perſon of a Man, may as well ex- 
tend to it in relation to his Place or Office: and ſo may Treaſon be plot- 
ted againſt the Natural Perſon of a King, as he is King; neither is there 
any other difference between the murder of a King, and a private Man, 
but only in regard of the Place and Officeof a King, which makes the mur- 
der of him'Treaſon. For which cauſe all Indictments that do conclude, 
contra Legiantiæ debitum, do as well alſo conclude contra Coronam & Dig- 


nitatem, c. 


The third reaſon is this: A Body politic can neither make nor take 
Homage, 33 H. 8. Bro. tit. Fealty : Therefore cannot the King in his Po- 
litick Capacity take Legiance. The firſt muſt be granted only ſub mods : 
for though it cannot take Homage immediately, yet by the means of the 
Natural Capacity, it may take ſuch ſervice. And therefore that Rule 
holds only where the Body Politick is not aggregate, and not one Perſon 
in ſeveral Capacities; for the Tenant that performs his ſervice to his 
Lord, performs the ſame to his Lord in his Natural Capacity, but it is in 
relation to his Politick Capacity, as he is his Lord. For Lord and Tenant, 
King and Subject, are but Notions, and neither can give nor take ſervice ; but 
that Man that is Lord, or Tenant, or King, or Subject, may; even as the 
power of protection is in a King, not as he is a Man, but as a King. 


The fourth reaſon is this: The King's Natural Perſon hath right in 
the Crown by Inheritance, therefore alſo in the Legiance of the Sub- 


ject. This is the ſtrength (as nigh as I can collect) of that which is ſet 
Oo 2 down 
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down as a ſixth reaſon ; but I make it the fourth: becauſe the t hird, as! 
conceive, is but an illuſtration of the ſecond ; and the fifth is upon a ſup- 
poſal of a Fides ſicta; whereas that Faith of an Engliſh Subject, which 
is according to Law, is the truer of the twain, But to the ſubſtance of 
this fourth reaſon : If the firſt be granted, yet the Reporter cannot attain 
his concluſion ; for the King may in his Natural Capacity have right to 
the Crown by Inheritance, and yet not right in the Legiance of his Sub- 
jets, otherwiſe than in the right of the Crown. As in the caſe of Lord 
and Tenant, the Lord may inherit the Lordſhip in his Natural Capacity, 
but the ſervice is due to him as Lord, and not as by Inheritance in the 
ſervice in the abſtract. And though it be granted, that the Legiance to 
a King is of a higher ſtrain than that of a Tenant to his Lord, fol. 4. b. 5. 
a. yet doth the Reporter bring nothing to light, to prove them to be of 
a different Nature in this regard. 

The fifth and laſt reaſon that cometh to conſideration, is, from a Teſti- 
mony of the Parliament : for it is faid, That this damnable Tenet of Le- 
giance to the King in his Politick Capacity, is condemned by two Parliaments : 
Bat in truth I can find but one under that Title, that mentioneth this O- 
pinion, and that is called Exilium Hugonis, which in ſum is nothing elle, 
but Articles containing an enumeration of the particular offences of the 
two Spencers againſt the State, and the Sentence thereupon. The offen- 
ces are, For compaſſing to draw the King by Rigour, to govern according to 
their Wills : for withdrawing him from bearkning to the advice of his Lords: 
for hindring of Fuſtice, and Oppreſſion ; and (as a means hereunto) they cau- 
ſed a Bill or Schedule to be publiſhed, containing, That Homage and Legiance 
is due to the King, rather in relation to the Crown, than abſolutely to his Per- 
fon ; becauſe no Legiance is due to him, before the Crown be veſted upon him: 
That if the King do not govern according to Law, the Lieges in ſuch caſe are 
bound by their Oath to the Crown, to remove him either by Law or Rigour, 


This is the ſubſtance of the Charge ; and upon this exhibited in the 
Lords Houſe, the Lords, ſuper totam materiam, baniſh them before their Caſe 
is heard, or themſelves had made any appearance thereto. So as to the 
matter of this Schedule (which contains an Opinion ſuitable to the point 
in hand, with ſome additional aggravations) the Parliament determineth 
nething at all : but as to the publiſhing of the fame, to the intent to 
gather a party, whereby they did get power to act other enormities men- 
tioned in the Charge. And in relation to thoſe enormities, the Lords 
proceeded to ſentence of Baniſhment ; all which was done in the preſence 
of the King, and by his diſconſent, as may appear by his diſcontent there- 
at, as all Hiitorians of thoſe Affairs witneſs. And it is not probable that 
the King would have been diſcontented with the proceedings of the Lords 
in aſſerting the Prerogative of a King, in that manner of the Schedule, it 
he had perceived any ſuch thing in their purpoſes. Add hereunto, that 
the Lords themſelves juſtified the matter of the Schedule in their own 
proceedings, all which tended to enforce the King to govern according 
to their Counſels, and otherwiſe than ſuited with his good pleaſure. By 
force they removed Gaveſton from the King's preſence formerly, and at- 
terward the Spencers, in the ſame manner: So they removed the King 
from his Throne, and not long after out of the World. 

Laſt of all, I ſhall make uſe of one or two Conceflions, which have 
paſſed theReporter's own Pen (in this diſcourſe of his) for the maintaining, 
that the Legiance of an Engliſhman, is neither Natural, nor Abſolute, not 
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Indefinite, nor due to the Natural Capacity, but qualified according unto 
Rules. 

The firſt is this; Engliſhmen do owe to their Kings, Legiance according to 
their Laws ; therefore it is not Natural, or Abſolute, or Indefinite. The 
inference is neceſſary: for the latter is boundleſs and natural; the former 
is limited, and by civil Conſtitution. If any breach therefore of Exgliſb 
Legiance be bounded by Law, then the Legiance of an Engliſb man is cir- 
cumſcribed, and not Abſolute, or Natural. The major propoſition is 
granted by the Reporter, who faith, that the Municipal Laws of the King- 
dom have preſcribed the order and form of Legal Legiance, fol. 5. b. And 
therefore if by the Common Law, the Service of the King's Tenant, as of 
his Mannor, be limited, how can that conſiſt with the abſolute Legiance 
formerly ſpoken of, which bindeth the Tenant, being the King's Subject, 
to an Abſolute and Indefinite Service? Or if the Statute-Laws have ſet- 
tled a Rule, according to which each Subject ought to go to War in the 
King's ſervice beyond the Sea, as the Reporter granteth, al. 7, & 8. then 
cannot the Legiance be abſolute to bind the Subject to go to War accord- 
ing to the King's own pleaſure. 

Secondly, An Eugliſb King's protection of his Subjects, is not natural, 
abſolute, indefinite, nor originally extendeth unto them in their Natural 
Capacity: therefore is not the Legiance of an Exgliſb Subject to his King, 
natural, abſolute, indefinite, nor originally extendeth to the King, in 
his Natural Capacity. 

The dependence of theſe two reſteth upon the Reporter's own words, 
who tells us, that Protectio trabit Subjeftionem, & Subjectio Protectionem; 
Protection draws with it Subjection, and Subjection draws with it Protecti- 
on, ſo as they are Relata, and do prove mutually one another's Nature, 
fol. 5 a, And in the fame Page (a few Lines preceding) he ſhews why this 
Blood between King and Subject is called Legiance, becauſe there is a reci- 
procal, and double Bond: for as the Subject is bound in Obedience to the 
King, ſo is the King bound to the Subject in Protection: But the King is not 
Naturally bound to protect the people,-becauſe this Bond begins not at his 
Birth, but when the Crown ſettles upon him. 

Thirdly, This Protection is not abſolute, becauſe the King muſt main- 
tain the Laws, fo/. 5. a. and the Laws do not protect abſolutely, any man 
that is a breaker of the Laws. 

Fourthly, This Protection is not indefinite, becauſe it can extend no 
further than his power, and his power no further than his Dominions, ol. 
9. % The like alſo may be inſtanced in continuance of time. 

Laſtly, The King's protection extendeth not originally to the Natural 
Capacity, but to the Politick Capacity ; therefore till a Foreigner cometh 
within the King's Legiance, he cometh not within his Protection: And 
the uſual words of a Writ of Protection ſhew, that the party protected 
muſt be in Ob/equio noſtro, fol. 8. a. The ſum then is, that as Protection of 
an Engliſh King, fo neither is Legiance, or Sͤubjection of an Engliſhman, na- 
tural, abſolute, indefinite, or terminated in the natural Capacity of the King. 
And to make a full period to the point, and to make the fame more clear, 
I ſhall inſtance in one Precedent that theſe times of Edward the Third 
produced. The former Engliſb Kings had Title to many Territories in 
France, but Edward the Third had Title to all the Kingdom. And be- 
ing poſſibly not fo ſenſible of what he had in poſſeſſion, as of what he had 
not; be enters France in ſuch a way, and with that ſucceſs, that in a lit- 


tle time he gains the higheſt ſeat therein, and ſo brought much honour — 
t 
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| | the Engliſb Nation; and more than ſtood with the fafety of the Kingdom. 
For in the union of two Kingdoms, it is dangerous for the ſmaller, lejt it be 

ſwallowed by the greater, | | 

This was foreſeen by the Engliſb, who knew England did bear but a 
ſmall proportion to France, and complained of that inconvenience; and 
thereupon a Law was made, that the people of Englana ſhould not be ſub- 
14E. z. Stat. 4. ject to the King, or his Heirs, as Kings of France. Which manifeſtly im- 
| porteth, that an Eng/;/þ King may put himſelf in ſuch a poſture, in which 
Legiance is not due to him; and that this poſture is not only in Caſe of 
Oppoſition, but of Diverſity, when he is King of another Nation, and 
doth not de facto, for that Time and Place, rule as an Exgliſb King. Which 
if fo, I ſuppoſe this notion of Natural, Abſolute, and Indefinite Legiance to 
| the King in his Natural Capacity is out of this Kingdom, if not out of the 
World: and then the foot of the whole Account will be, that the Legiance 
| of an Engliſhman, is originally according to the Laus; the ſum of all, be- 

= ing comprehended in the joint ſafety of the people of England. 


0 


Of Courts for Cauſes criminal, with their Laws. 


HE great growth of Courts founded upon Prerogative, derogated 

| much in theſe times from the Ancient Courts, that formerly had 
attained the Sovereignty over the people, and their Laws in the hearts of 

them all. This was a hard leſſon for them to learn, but eſpecially of the 

King's Bench, that was wont to learn of none ; and yet muſt be content to 

part with many of their Plumes to deck the Chancellor, much of their work 

to buſy the Prerggative Courts holden coram Rege, and more to thoſe 

holden coram Populo; I mean, The Courts of Oyer and Terminer, Goal- 

delivery, and Jula of Peace. Thoſe of Oyer and Ter miner were now 

grown very common, but leſs eſteemed, as being by men of mean regard 
| nominated for the moſt part by the party that ſued out the Commiſſion, 
which for the moſt part was done in behalf of thoſe that were in danger, 
and meaned not to be juſtified by Works, but by Grace. Theſe eſcapes, 
though ſmall in the particulars, yet in the full ſum made the matter fo 
foul, as it became a common Grievance ; and a rule was thereupon {ſet 
by the Parliament, for the regulating both of the Judges of ſuch Courts, 
and the Cauſes. The Commiſſions for Goal-delivery likewiſe, grew 
more mean and ordinary: The chief ſort of Men in the ſeveral Coun- 
ties had formerly the power, but were found to favour too much of 
Neighbourhood and Alliance, The leading of the work therefore, is 
now committed to the Judges at We/tminſter, and the other made only 
Aſſociates to them. But above all, the Courts of Sheriffs, Coroners, 
and Leets, were now grown ſour with Age, having attained courſes by 
common practice, differing from Oppreſſion only in Name; and yet 
were the times ſo unhappy, as by theſe courſes they had obtained fa- 
. vour and reſpect amongſt the great men, and ſo gained more power from 
| above, to abuſe thoſe below. Theſe men loved to be Commiſſioners of 
| Oyer and Terminer, and having learned how to make capital offences pe- 
cuniary, found ſuch ſweetneſs, as they uſed not to be weary of their places, 

| though the Country grew weary of them ; and therefore diſliking uncer- 


tainties, in ſuch matters of benefit, they cannot reſt till they obtain more 
| certain 
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certain ſettlement in their places; ſome for Vears, others for Life, and 
ſome for ever. 

The Diſeaſe thus contracted by degrees, the Cure muſt be accordingly: 
Firſt, the Sheriffwicks, much diſmembred to pleaſe the Court-favourites, 
and fill the King's privy Purſe, and all raiſed to the utmoſt penny of the 
full, and beyond the juſt value: A Law is therefore made to reſtore the 4 F. 3. c. 12, 
ſeveral Hundreds, and Wapentakes, to the Sheriffs and their Counties, and * '5: 
all of them are reduced to the old Rent: And it is likewiſe provided, that 
none ſhall execute that place in County or Hundred, who ſhall not then 
have ſufficient Lands in that County to anſwer damages for injuſtice by 
them done. And that no Sheriff ſhall ſerve in that place above one year; 2 F. 3. . 4. 
and then not to be choſen again for that ſervice till three years be paſt : 4 E. 3. c. 4. 
which latter clauſe was only a medium taken up for the preſent occafion, 1 Rich. 2. c.11, 
in regard that men of ability became very rare in thoſe times, eſpecially 
in ſome of the Counties, 

The Election of the Sheriff is likewiſe not to be forgotten; for though 
the Counties had the election of Coroners, in regard they looked that no | 
man ſhould come nigh their blood but whom they truſted ; yet the She- 28 E. 3. e. 6. 
riff came not now ſo nigh their ſkin, nor yet ſo nigh their Freeholds as 
anciently they had done, for that their power in Judicature was much 
abated, and ſo not worthy of ſo high regard; yet in reſpe& he was ſtill 
to be a Miniſter of Juſtice, and his place valuable more than formerly, it 
was holden convenient that ſuch as had the chief power of Judicature at 14 E. 3. c. . 
Weſtminſter, viz. the Chancellor, Treaſurer, Chief Baron, and the two Chief 
Juſtices, ſhould nominate the man that ſhould be their Servant; and yet 14 E. 3.n. 33. 
in the Parliament nevertheleſs they interpoſed in that Election as often as 
they ſaw cauſe. 

Secondly, As touching Cauſes criminal, which more ordinarily come 
within the cognizance of theſe Courts. They generally held the ſame 
regard in the eye of the Law in theſe times, that they had done formerly; 
nevertheleſs, in two crimes theſe times wrought diverſly, urging the edge 
of the Law againſt the one, and abating it as to the other. The latter 
of theſe is commonly called Petit Treaſon, which is a murther [Treaſon] 
deſtructive to the Commonwealth, in an inferiour degree, and at a further 
diſtance, becauſe it is deſtructive to that Legiance by which Families do | 
conſiſt, and of whom Kingdoms are derived. : 

i 


In former times it extended unto the Legiance between Lord and Te- \irror Juſt. e. a. 
nant, and Parents and Children: But by this Law of 25 E. 3. it is re- . 
duced to the Legiance only of Man and Wife, Maſter and Servant, ,, * 
Clerk and his Ordinary; the laſt of which was now lately taken up, and 
might have been as well laid aſide, as divers others were, but that in 
theſe times much is to be yielded to the power of the Prelacy, who loved 
to raiſe the power of the Ordinary to an extraordinary pitch, that them- 
ſelves might be the more conſiderable. 

This reducing of Treaſon into a narrower ground, made the Regiment 
of Felonies to ſwell. A hard thing it was in a Warring time, for men to 
conceit themſelves well dreſt, until they were compleatly armed. Some 
uſed it for a Complement, and amongſt others, honeſt men had as good 
cauſe to uſe it, as ſome that were ill- affected had a bad; and of the laſt 
fort, ſome did aim at private revenge, though many aimed againſt the 
publick quiet. But however the intentions of men thus harneſſed might 
be different, the looks of them all are fo ſour, that it is hard to know a 


man for Peace, from a man for War. And therefore the people were 
now ; 


25 E. 3. e. 2. 


14 E. z. c. 4. 


6 Rich. 2. c. 6 
5 E. 4. Jol. 58. 
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now ſo greedy after Peace, as they are ready to magnify or multiply all 


poſtures of arm d men into the worſt faſhion, being well aſſur'd that the 
readieſt way to keep themſelves from the hurt of ſuch men, is to have 
none of them at all. But Edward the Third had more need of them 
than ſo, and will therefore allow men to ride armed, but not to troop 
together, to rob, kill, or impriſon any man; and if any perſon did other- 
wiſe, it ſhould be Felony, or Treſpaſs, but not High Treaſon. 


All this was in favour to the people, and yet it was not all; for when 
Mercy groweth profuſe, it becomes Cruelty. Murther is very incident 
to times of War, yet is an Enemy to the Peace, of ſo high a nature, 
that though the King's Pardon may do much, yet both King and Peo- 
ple declare it an impardonable crime, by the Common Law, and that the 
King's Prerogative ſhall not extend ſo far as to pardon the ſame. This Ju- 
ſtice done to the party dead, was a mercy to them that were alive; a 
means to ſave blood by bloodſhed ; and not ſo much by the King's Grant, 
as by his Releaſe, One thing more in theſe caſes of blood the people 
obtained of the King, which they had not ſo much by Releaſe as by 
Grant, and that was the taking away of Engliſbire, an ancient Badge of 
the Imperial Power of the Danes over the Saxons ; and which had cither 
continued through the deſidiouſneſs of the Saxons in the times of Eg. 
ward the Confeſſor, unto the Normans time, or by them taken up again, 
and continued until theſe times, that Edward the Third was ſo far deſi- 
rous to declare his readineſs to maintain the Liberties of the people, as 
to be willing to reſtore them where they failed, and in particular took 
away the manner of preſentment of Engliſhire, blotting out the Title 
and Clauſe concerning it, out of the Articles of Inquiry for the Judges 
Tinerant. And thus, whether Native or Foreigner, all men are now 
made in death equal, and one Law ſerves all alike. 

Next unto blood, theſe times grew more ſenſible of Raviſhments than 
former times had done. For though they had determined a ſevere pe- 
nalty againſt ſo foul a crime, and made it in the nature of a Felony ca- 
pital, which was enough to have ſcared any man from ſuch attempts; yet 
for that the proof of the matter in Fact, much reſted upon the will of the 
Woman, which for the moſt part, grounded upon ſelf- reſpects, and pri- 
vate prudence, laboured to conceal that which, could not be made whole 
by revealing ; and by after-conſent, skin'd over the ſore as to themſelves, 
which corrupted inwardly, and endangered the whole Body. To cure 
which, a Law is made to reſtrain ſuch late connivance in the Woman, 
by depriving her both of her Jointure and Inheritance, which otherwi: 
had been ſaved to her by ſuch compliance, as after-conſent unto ſuch 


violations, 
CHAP. X. 
Of the Courſe of Civil Juſtice during theſe times. 


Owever the courſe of the Law concerning matters of the Crown, 
paſſed in a troubled Wave; yet in matters of Common Pleas, it 
paſſed in a calm and ſull Channel, as the Reports in Print do ſufficient- 


ly witneſs ; nor was there any change of Principles, but only ſome al- 
teration 


＋ 
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teration tending to a clearer manifeſtation of the ſame. I will nat touch 
upon every particular, but only upon two, which refle& ſomewhat up- 
on the publick Policy; the one touching the courſe of Iuberitance in 
ſome particular caſes, the other touching pleading in the Courts of Civil 
uſtice. | 

The firſt of theſe was occaſioned from a Conjuncture of Affairs, the 
caſe being ſuch, that Edward the Third had now gotten himſelf a new 
Kingdom unto that of England, and muſt look to maintain that by pow- 
et, which he obtained by force; and conducing thereunto, muſt have 
continual employment of the Exgliſb in that Service, as being moſt truſty 
to his Cauſe. And that it is unreaſonable, that ſuch Exgliſb as had de- 
voted themſelves to his Service in his Cauſe, and in order thereuuto, had 
tranſported themſelves and their Families into thoſe foreign parts, ſhould 
thereby loſe the benefit of Lieges in the Birth-right of their Children 17 E. 3. n. 19, 
horn in thoſe foreign parts. Upon confideration had thereof, and of a for- 
mer leading Opinion of the Lawyers and Parliament, a Declarative Law 
was made, That all Children born without the King's Legiance, whoſe Fa- 
ther and Mother, at the time of their birth, ſhall be under the Faith and; E. 3. Sat. 3 
Legiance of the King of England, ſhall have the benefit of Inheritance 
within the ſame Legiance, as other Inheritors have. Theſe are the words 
of the Statute, and do occaſion a double obſervation ; one from the 
matter, the other from the manner of the Expreſſion. 


The ſubje& matter is fo delivered, not as an Introduction of a new 
Law, but as a Declarative of the old, that lay more obſcurelyhidden, for 
want of occaſion to reveal it; and the ſubſtance thereof reſteth only in 
this: To enable the Children of Engliſb Natives, born beyond the Seas; 
not the Children of thoſe that _— foreign birth, though within the 
King's Territories in thoſe parts, as the Opinion hath been . Nordoth any i e. in Cat- 
ancient Precedent or Caſe warrant the . as might be at large mani vi*'s Caſe, g Co, 
feſted, if it might conduce to the end of this Diſcourſe: And for the e. 
ſame cauſe, after this Statute, whenas the Commons would have had a 
general Naturalizing of all Infants born beyond the Sea, within the 
King's Seniories; the ſame would not be granted, otherwiſe than accord- 
ing to the former Statute, and the Common Law. alin 


That which in the next place concerneth the manner of Expreſſion, is 
this: That a Child is ſaid to be born out of the King's Legiance, and yet the 
Father and Mother at the ſame time to be of the Faith and Legiance of the 
King of England. It ſeemeth to me, that it intendeth only thofe Chil- 
dren of Engliſb Parents, born within the King's Territories beyond the Seas, 
becauſe the words enſuing, concerning Certification of Baſtardy of ſuch : 
Children, are, That the ſame ſhall be made by the Biſhop of fuch place, upon 
the King's Writ directed to bim; which could never have paſſed into thoſe 
places that are not of the King's Territories: And ſo the Iſſue will be, 2 
That the Legiance of thoſe born in thoſe parts, though they are Lreges to 
the King, yet they are not of the Legiance of the King of England, but 
as Lord of that Territory. | 
The other matter to be obſerved concerning pleading in the Courts of 
Civil Juſtice, is this: That whereas anciently, from the Normans time, till 
theſe times, the pleadings were in the Norman Tongue, 'tis now enacted, 16 E. 3. c. 15. 
they ſhall be henceforth in Engliſb; out of an inconvenience, I believe, 
rather ſuppoſed than felt. For though ſome kind of knowledge of Lau- 
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Dem may be increaſed thereby, yet unleſs that ſhall be profeſſedly ſtudied, 


it will breed nothing but Notions, and they an over-weening concceit, 


® See Preface to which many times ſets men to Suitsin Law to their own loſs ®; like ſome 
Bohun's Engliſh 
Lawyer. 


” 
0 


weak influence of the Celeſtial Bodies, that are ſtrong enough to ſtir up 
humours, but not to expel them, or draw them out. However, even 


thus in part is the reproach of Normandy rolled away, like that of Egypt 
from the Maelites at Mount Gilgal. 


O HAP. XL 
Of the Militia in theſe times. 


I 4 R is ever terrible, but if juſt and well governed, majeſtical; the 
one may Excite reſiſtance and defence, but the other conquers be- 
fore blow given; becauſe it convinceth the Judgment, and fo prevails 
upon the Conſcience, For that heart can never be reſolute in its own de- 
fence, that is at war with its own underſtanding ; nor can a Heart, con- 
fident of the Juſtice of its cauſe, conſider ſuch a War otherwiſe than as 
Divine, and bearing the face of an Ordinance of God; and then how can 
the Iſſue be unſucceſsful? It is no ſtrange thing for Kings to miſcarry in 
their Wars, becauſe it is rarely ſeen that they are under good Counſel ; 
but if a Chriſtian Counſel miſcarry, we may conclude it extraordinary in 
the efficient cauſe, and no leſs wonderful in the iſſue and end. Upon this 
ground it concerneth a Chriſtian Nation, not only in point of honour, 
but of ſafety and continuance, to ſettle fundamental Laws for War, a- 
gainſt time of War; as of Peace in time of Peace. Neither was England 
deficient herein, ſaving that antient times were more obſcure in the 
particu!ars, and theſe days revealed them at ſuch a time, wherein we 
may fay, that Edward the Third approved himſelf not only King of 
England, but of himſelf, above the ordinary ſtrain of expectation. 
For being now become a famous Commander and Conqueror, having 


alſo an Army inured to fight and overcome, and ſo might have given a 


Law; he nevertheleſs received the ſame, ſubmitting both it and himſelf 
to the Directory of the Parliament in making a Var with France, which 
was three to one againſt him in every reſpect, hut in the Title, beſides the 
diſadvantage from Scotland, that lay continually beating upon his Rear. 
The like may be obſerved of his War with Scotland; in both which he 
evidently telleth the World, that he held # unreaſonable to enter upon 
the managing of an offenſive Foreign War, without the concurrence of 
the common conſent of the People; and that not only for the thing 
it ſelf, but alſo for his own Perſonal Engagement in the Service. For 


a King, though he be the wg gy” yet is he ſo from the People; and 
u 


his Perſon being of that high value, is not to be expoſed to every occa- 
fion that may provoke War, without due advice firſt had with the pub- 
lick Council; becauſe in his Perſon the People adventureth as wel! as 
himſelf, And in this manner were the Wars in France by Edward the 
Third, and in Scatland, concluded upon debate. In the next place, as 
touching the Arrays of Men for Var, I find no foot-ſteps of any power 
which was claimed as peculiar to the King therein, and * 
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by the Parliament; but many inſtances do I meet with in the oppo- 
ſite; all which do plainly tell us, that the old ſhifts of Furet and O8li- 13 H. 3. v. 15. 
ati ad arma, could do little either in the calling of men forth, or arming iH , 
them for the Var. But in caſe of publick defence againſt Foreigners, 5. 1, 19, 42, 
men were ſummoned upon their Lœgiance as anciently was uſed. And 5. _ 
this was by both King and Parliament fully declared, and all ſuch Obli- 77 
gations by writing called in and damned as diſhonourable to the King. 
In foreign ſervice the courſe was no leſs regular: if the Jar was by ſpe- 
cial direction of the Parliament, they likewiſe ordered the manner of the 
railing of Soldiers, viz. ſo many out of a County, and ſo many out of a1 E. z. c. 15. 
Burrough ; all which are by the expreſs words of the Statute ſaid to be 
granted by the Knights and Burgeſſes. 

But if it was only upon the King's particular inſtigation, and not by 
order or conſent of the Parliament, the King in ſuch caſes being Yolun- , E. 3. e. 5. 
tier, all the Soldiers were ſo in like manner; unleſs ſome particular 
Law or Tenure otherwiſe obliged them. As touching the arming of 
Soldiers, the Law was yet more certain and particular. If the Sol- 
diers were men of Eſtate, they were armed according to the ancient 
rule, aſſerted by the Statute at Minton; or otherwiſe were eſpecially aſ- 
ſeſſed by the Parliament, or by virtue of their Tenures. The firſt of 
theſe is confirmed by Edward the Third in Parliament, wherein he wil- 
leth, that no man ſhall be urged to arm himſelf otherwiſe than he was 
wont in the times of his Anceſtors Kings of Eng/and. The two latter! E. 3. cap. f. 
were likewiſe confirmed by another Law, made in the ſame King's time, 
whereby it was ordained, That no man ſhall be conſtrained to find Men of 
Arms, Hoblers, nor Archers, other than thee which hold by ſuch ſervices, if 
it be not by common conſent and grant made in Parliament. By Men of :; F. z. Stat. g. 
Arms, meaning thoſe which we now call Cuiraſſiers, or compleat armed; . 8. 
by Hoblers, meaning thoſe now called igt Horſe- men. The Archers 
ſerved on foot, and were principally armed with Bows, although they 
had alſo Swords, or other ſuch offenſive portable Weapons. 

The firſt of theſe concerneth only the arming of a man's own per- 
ſon, the other the finding of Soldiers, and arming of them, and both 
together ſufficient for the ſafeguard of the Rights and Liberties of 
the People, invaded in thoſe times by Commiſſions of Array, and ſuch 
other expreſſions of Prerogative Royal: for as touching the arming 
of a man's own perſon, the Statute of 1 Edward III. tormerly men- 
tioned, is clear in the point. And though the Statute of 2 5 Edward III. 
doth not in the latter direct, as touching the finding Arms for o- 
thers, as is urged in his Majeſty's Anſwer to the Declaration of the Par- 
liament concerning the Commiſſion of Array, July 4. 1642. yet is pol. 46. 
it therein granted, that a compleat Soldier is within the Letter of the 
Statute ; and ſeeing the perſon of the Soldier is not in the power 
of any private perſon in ſuch caſes to command him to the ſervice, it 
ſeemeth clear to me, that the Statute muſt intend the arming of him 
with compleat Arms, and not the armed perſon of the man. The 
Soldiery thus arrayed, they are in the next place to be called to their Par. Rot. 3 E.z, 
Rendezyous ; the Knights by Summons ſent to the Sheriff, but the Regin 3 
reſt by Proclamation. If the Knights appear not, a Fine is ſet upon. 
them; if others run away from their Conduct, a Mrit iflued to the 
Serjeant at Arms to apprehend them : if they were not arrayed, 
then the Recognizances of ſuch as undertook the work, are eſtreated, 
All plunder or ſpoil committed by the Soldiers in their Conduct, ( E. 3. ap. 9. 
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50 E. z. n. 62. was to be ſatisfied by the Conductor or Commander that received their 
Pay, or Charges for their Conduct. And although the Charges for Con- 
duct had formerly de facto been defrayed ſometimes by the County by 
virtue of Commiſſions that iſſued forth, both for the raiſing and con- 
dufting of them ; yet this was no rule, nor did Edward the Third claim 
any ſuch duty, but diſclaimed it; and ordained by Act of Parliament, 
1E.3.c.7. That both the Pay and Conduct. money ſhould be diſburſed by the King, 
from the time of their departure from their ſeveral Counties. For to 
13E. 3.c.7. this end, and for the ſafeguard of the Realm, and for the maintenance of 
the Wars of Scotland, France, and Gaſcoign, the King hed ſupply from 
14 E. 3. Stat. 2. Aids, Reliefs, Wardſhips, Marriages, Cuſtoms, and Eſcheats : Nor did 
— the Parliament grant any particular Aid by the Aſſeſſment or publick 
Tax, but when they evidently ſaw the burthen of Yar to be extraordi- 
nary; as it befel in the Conqueſt of ſo great and potent a Realm as France 
was. Wherein although the Taxes were many, yet ſo well ordered 
were they, and with that compliance from the King, that the people 
endured them with much patience, ſo long as the King lived. Laſtly, 
in all theſe Caſes of Ferezgn Wars (for of ſuch Caſes only theſe Laws 
i E. z. Stat. 2. are to be underſtood) it was eſpecially provided, That no man ſhould be 
cap. 5. diſtrai ned, or urged againft bis will, to go out of his County. But in caſe of 
defenſrve War, the courſe was otherwiſe : for all men in ſuch caſes are 
bound by the Law of Nature to defend their own Country from Inva- 
fion, in order to the ſafety of their own Eſtates and Habitations, They 
were arrayed, or gathered together by Commiſſion of Array from the 
King, armed according to the Laws formerly mentioned, and not by 
Arbitrary Order of the Commiſſioners. And by virtue of ſuch Com- 
miſſions, they were drawn forth and led to places where need requi- 
red. Sometimes to one Coaſt, ſometimes to another, yet not altoge- 
ther at the King's pleaſure: for the Parliament upon occaſion ſet rules 
of Reſtriction, and generally exempted the North Parts beyond Hum- 
ber, from being drawn Southward, and left them as a reſerve for the 
defence of the Marches bordering upon Scotland ; and ſometimes or- 
dered the Array ſhould be executed only in ſome particular Counties, 
20 E. 3. n. 14.and other times wholly exempted the County adjacent, within fix 
| miles of the Sea-coaſt. And becauſe the King might under colour of a 
defence, array the people, where no ſuch occaſion led the way, and com- 
E. 3. Stat. 2. mand them out of their Counties, a Statute is made that ſtates the Caſe 
Cap. 5. wherein ſuch Array ſhall be; the words whereof are variouſly fet forth 
in the Books in print, whether determinatively, or careleſly, I cannot 
tell; but all of them do differ in ſenſe one from another, and from the 

Truth, 
Same of the common Books have the words thus: None ſhall be di- 
trained to go out of their Counties, unlefs for cauſe of neceſſity, and of ſudden 
"Troming of Strangers or Enemies into the Kingdom. Others read it thus: 
But where neceſſity requireth, and the coming of flrange Enemies into the 
Fol. 422. Kingdom. The King's Anſwer to the Parliament's Declaration concerning 
the Commiſſion of Array, would read it thus: Unleſs in cafe of Neceſſity, 
or of ſudden coming of” ſtrange Enemies, &c. But the words in the Roll 
are theſe : Et que nulls ne foient diſtreſſes d aller hors de les Countees, fo 
non pur Cauſe de neceſſity, de ſuddaine venue des Str anges Enemies en 
Reyaulme. In Engliſh thus, word for word: And that none be diſtrained 
ta go out of the Counties, if not for cauſe of Neceſſity, of ſudden coming of 
ftrange Enemies into or in the Kingdom: which words determine the = 
a 


13 E. 3. 18. 
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That none ſhall be by Commiſſion of Array drawn out of their County, but 
in caſe of neceſſity. And ſecondly, that this caſe of neceſſity, is only tbe 
coming of flrange Enemies into or in the Kingdom; ſo as probably the Inva- 

1 mult be actual, before they be drawn out of their Counties, and not 
only feared ; and it muſt be a /udden Invaſion, and not of publick note, and 
common fame foregoing ; for then the ordinary courſe, either of Parlia- 
ment or otherwiſe, muſt be uſed to call thoſe that are bound by Statute or 
Tenures, or Voluntiers, to that ſervice, ſeeing every Invaſion is not fo fatal 
as to require a Commiſſion for a General Array. Againſt what hath been 
thus noted, the judgment of Sir Edward Coke in Calvin's Caſe lies yet in the 
way, who affirmeth, that the Subjects of England are bound by their Legi- Fo. 7-6. 
ance to go with the King in his Wars, as well within the Realm, as without; 
and this Legiance he telleth us, is that natural Legiance which, he faith, is 
abſolute and indefinite, &c. and not local; which if not fo, then were not 
the Engliſh bound to go out of England; an inference that is neither ne- 
ceſſary, nor is the thing affirmed certain, It is not neceſſary, becauſe 
Evgliſhmen may be bound to go ont of England, by virtue of their Te- 
nures, particular Contract, or elſe by ſpecial Act of Parliament, and not 
by virtue of that natural Legiance which in truth is nowhere. 

Now for the maintenance of the point, the Reporter alledgeth two 
Statutes affirming the thing, and common practice; and laſtly, Autho- 
rities of the Judges of the Common Law. As touching the Statutes, one 12 H. 7. c. 1. 
in Henry the Seventh's time, and the other in Edward the Sixth's time, © ©*: 
I ſhall ſpeak of them in the ſucceeding times, when we come at them, 
for theyare no Warrant of the Law in theſe times whereof we now treat; 
much leſs is the modern practice of theſe later days, a demonſtration of 
the Law in the times of Edward the Third, nor of the nature of the 
Law in any time, ſeeing that it is obvious to times, as well as particular 
perſons, to do and ſuffer things to be done which ought not ſo to be; 
and therefore I ſhall for the preſent lay thoſe two Conſiderations aſide. 
But as touching the Opinions of the Judges of the Common Law, two 
Caſes are cited in the Affirmative, which ſeem in the Negative; and the 
reſt conclude not to the point, 

The firſt of the two Caſes, is the opinion of Juſtice Thirning in the 
time of Henry the Fourth, word for word thus: 4 Protection lies for the 78. 4. 
Defendant in a Writ upon the Statute of Labourers, and yet the Defendant Hotel. 100. 
ſhall not have ſuch matter by way of Plea, viz. That the King hath retained 
him to go beyond the Sea : for the King cannot compel a man to go out of the 
Kingdom; that is (as the Reporter faith) Not without Wages ; intima- 
ting thereby, that if the King ſhall tender Zages to any Man, he muſt 
20 whither the King ſhall pleaſe to ſend him ; which is not only deſtruc- 
tive to the opinion of Thirning concerning the Plea; but alſo (though 
granted) is deſttuctive to the Reporter's Judgment in the main point. 
For if an Engliſhman may refuſe to go without Wages, then is he not 
bound to go by any natural abſolute Legiance, as the Reporter would « Mat, Wem. 
have it. And as touching the ſecond Caſe, which is Bigot's and Bobur!s 2 = 
Caſe, it cleareth the ſame thing ; for it was reſolved, that they ought to go 294. 7 
but in manner and form according to the Statutes ; then is not the ground in 
the abſolute Legiance, for that is not qualified but in the poſitive Statute- 
law, which tieth only in manner and form, and that by voluntary con- 
ſent in Parliament. 

The reſt of the Caſes do neither conclude the main point, nor the par- 
ticular thing that the Reporter intendeth : For he would —_ = 
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44 F. 4. fol. 12. 


12 II. 4 7 
32 H. 6 tol. 4. 
17 H. 6. Pro- 
tect. 


19 H. G. 35. 
Brac. lib. 2. 
tol. 36. & 3”. 
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Reader, that Engli/Emen were anciently uſed to be impreſted for the Yar; 
io Prance : = hereunto he voucheth one Authority out of ancient Re- 
ports of Law in Edward the Third's time, one Authority in the time of 
Henry the Fourth, and three in the time of Henry the Sixth; none of 
all which do ſpeak one word concerning 1mpreſizng. And that in Eduard 
the Third doth imply the contrary ; for the Caſe is, that in a Fracipe 
quod redibat, a Protection was offered by the Defendant, as appointed to 
go beyond the Sea with the Duke of Lancaſter; and the Plaintiffs Coun- 
{el alleged, That the Defendant had been beyond Sea with the Duke, and 
Was returned, To this the Defendant's Counſel anſwered, That the Duke 
was ready to return again; and for this cauſe the Protection was not allow- 
ed. Yet a Quœre is made upon this ground, that it might be that the De- 
fendant would not go over with him, nor was it proved that he would; 
which ſheweth plainly, the party was not zmpreſted ; for then the thing 
had not been in his power to will or nill. | 

The laſt inſtance that the Reporter produceth, is that of Forinſecum 
Servitium, or Foreign Service, and that ſeemeth to be Knight. ſervice to be 
performed abroad. But this falleth ſhort of the Reporter's intention in 
three reſpects. 


Firſt, Though it belongeth to the King, yet not to him only, but to 
other chief Lords; ſo faith Bradton. 

Secondly, It is not due from every Enghfhman. 

And laſtly, It is a Service due by virtue of Tenure, and then the Con- 
cluſion will be, That which is due by Tenure of Lands, is not due by 
natural and abſolute Legiance : and ſo this Foreign Service ariſing meerly 
by compact and agreement between Lord and Tenant, and not by the Va- 
tural duty of an Engliſb-born Subject, (which is the thing that the Re- 
porter drives at in all his diſcourſe) will be fo far from maintaining the 
Reporter's opinion, as it will eyidently deſtroy the ſame. 

And thus the poſture of this Nation in the Field remaineth regular in 
the rule, whatever hath been ſaid againſt it; notwithſtanding that in the 
very inſtant of Action there may be ſome irregularity, which no doubt 
both was, and ever will be, in ſtormy times. Nor did it conquer the 
Law: For though Var may ſeem to, be” but a ſickneſs of the State, yet 
being in truth, as the U/t:zmum refugium, and only reſerve unto Law, bea- 
ten to a retreat by oppreſſion ; it is no wonder it this motion, or rather 
commotion, that brings on the Law of Peace in the Rear, be ſtill and e- 
ver ſubject to a rule of Law, how unruly ſoever it ſelf ſeemeth to be. 
Now becauſe Law. imports execution, and that preſuppoſes a Trial, and 
it a Court; therefore did our Anceſtors (amongſt other Courts not 
regulated by the Common Law) form a Court for the ſervice of War, 
called the Court- Martial, or the Conſtable's Court, according as the Office 
of one or the other had the preheminence. The proceedings here- 
in were ordered, as I ſaid, not according to the Common Law, for that 
is like the Land, much diſtant from all other Nations; and the Negotia- 
tion of this [{land with other Nations (as in time of Peace, ſo of Wat) 
requires a rule common to all thoſe Nations, or otherwiſe no Negotiation 
can be maintained, And for this cauſe the proceedings in this Court were 
ever according to the rule of the Civil Law. The work of this Court is 
principally Judicial, and in ſome caſes Miniſterial. 


The firſt reflects upon Cauſes Foreign and Domeſtick, and both of thoſe 
| are 
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are either cfiminal, and ſuch as concern the common Peace of the place 
of War, or more civil, relating only unto private intereſt. As touch- 
ing the fr ft of theſe, I ſuppoſe it is no Bull, to ſpeak of a common Peace, 
in the place of Var. For a common Peace muſt be each party within 
it ſelf, or otherwiſe no party at private variance can ſubſiſt within it ſelf, 
much leſs make Yar with the other ; and therefore in order unto War, 
there muſt be a Law of Peace, for the Trial of Offenders, and puniſhing 
them for offences committed againſt the good Government of the War : 
Such as are breaking of Ranks, deſerting the Standard, running away from 
the Cotours, Mutines, Murders, Rapes, Plunderings, private _m—_—_ 
Difſobedience to command, and ſuch- like; all which do bear the ſhew of 
crimes againſt the common Peace of the Army and the Country, 


Of the ſecond ſort, are matters concerning Quarter, and Contracts in 
order to the government of the War, ſaving ſuch as are made before either 
part be inrolled for the Var. For if a man doth covenant to ſerve in the 
War, and keepeth not his day at the firſt Rendezvous, he is to be attached i; Rich. 2. 
by Writ at the Common Law. Cauſes Domeſtical likewiſe fall under St. 1. c. 20. 
the like diviſion : for whatſoever cauſe may be Foreign, may alſo be Do- z Ren © S 
meſtick ; becauſe the Army is ever embodied within the Kingdom, and Regit. to. 191, 
muſt be under he Directory of the Martial Law upon the firſt forming * 
thereof, Now though the particular Laws of the Army, for the govern- 
ment thereof, be ordinarily according to the prudence of the General, 
yet certain Fundamentals have been ab Antiquo, made by Cuſtom, and the 
Parliament, againſt which the courſe of Judicature muſt not go. And 
us the Parliament ſaw need, it ſet allo particular directions; as for the 0 f. 3. , 33. 
payment of Soldiers Wages, for remedy of waſtings and plunderings inn. 161. 
their own Country, and other ſuch emergencies. But the execution of! R. 2. 5. 27- 
all theſe Laws originally was in the Marſbal of the Army. And becauſe 
that the Army was generally diſſolved, or ſuch perſons engaged in ſuch 
matters of controverſy departed from the Army before the ſame were 
concluded, therefore the Mar/haPs-Court continued, in order to the deter- 
mining of theſe matters. And in continuance of time, other matters 
alſo crouded into that Society, although ſometimes under the Directory 
of the Conſtable of England, as well as at other times under the Marſhal; 
more particularly, that power of-determining matters concerning Tor- 
niament; a ſport that like a Sarcaſin tickles the fancy, but wounds the 
rt; and being of as little uſe in a Commonwealth as of benefit, there- 
fore is laid aſide; nor need I to ſpeak any more concerning it. There 
is one thing more ſomewhat like a Tormament, but that it is in good 
earneſt, and that is called Duel . This cometh likewiſe within the- fe AI 
Cognizance of this Court, but in a Miniſterial way, and as ſubſervient to Sattail- 
the Common Law, in caſes of Appeal and Right. Hereof needs lizewiſe 
little more than the naming, and therefore I ſhall leave the Reader, 
that would underſtand the particutir managing thereof, unto the 
diſcourſe compiled by the Duke of Glouceſter in Richard the Second's Gloſi. 129. 


time, 


Lafly, As touching the antiquity of this Court, though it may be 
great, yet the power thereof was doubtful, and ſcarce taken notice of in 
any publick Act of State, till about theſe times; whenas a complaint 
was made by the Commons for the encroachment of that Court upon 


the Liberty of the People, and bounds of the Courts of Common __ 
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Nor is it ſtrange, that ſuch unquiet times brought forth ſuch Prece dents: 


but much more ſtrange, that the Common Law held up its head againſt 
{uch violent irruptions of War. | 


* CHA P. XII. 
Of the Peace. 


4 
OU have ſeen the Kingdom in Armour, now fee it in Robes, 
and you will fay that its Majeſty therein is as grave, as it was 


in the other brave. It is true, the tempers are fo contrary, as it may 


I E. 3. C. 16. 
1 E. z. n. 5 


1 E. 3. C. Us 
18 E. 3. c 2. 


34 E. 3. c. 1. 


iz R. 2. c. 10. Cc. of any Lord to be admitted into the Commiſſion; but within half a 


be wondred how one and the fame ſhould be wiſe and willing for both: 
but when God will do much, he gives much, and can make a People 
as one man, like unto Caleb, fitted both for Var and Peace. Beſides, 
the Times were now much conducing hereto, It is vain to endeavour 
to allay Humours in the Body which are maintained by Agitation; 
they muſt be, purged out, or the whole will ſtill be endangered : and 
therefore, although Kings hitherto did endeavour to eſtabliſh a peaceable 
Government, yet being led by ill Principles of private Intereſts, they 
laboured to little purpoſe. But now the Scene is altered, and one wile 
moderate King, that was as wiſe as valiant, did more than they all. And 
firſt ſet a rule upon his own defires, contenting himſelf with the condition 
of an Engliſh King; and then upon his people, making them contented: 
with the, condition of Exgliſumen. W | 


The order herein was no lefs obſervable ; for the former wrangling 
Times having trained up the minds of men in a tumultuous way : 
nor could they {kill to pace in the ſteps of Peace, the King led them 
into Foreign Parts to ſpend their heat, till being either weak or wea- 
ry, they are contented to return home, and ſtudy the happineſs of 
a quiet Life. Theſe men thus ordered, the reſt at home are mado 
more cool, like a Body after Phyſick, and all are now contented to 
ſubmit to Law and Magiſtracy, A fitting time now it was for Ju- 
ſlices of Peace to come upon the Stage in their beſt garb.» For though 
the work was more ancient, yet like ſome looſe Notes laid aſide in 
ſeveral places, it was not to be found, but at a diſtance, and after long 
delay. But Edward the Third ſums up all into one brief, and brings 
a compleat Model thereof into the World for future Ages to accomplith, 
as occaſion ſhould lead the way. The courſe was now eſtabliſhed to 
have Juſtices ſettled in every County, there to be reſident and attend- 
ing that Service. Firſt, they were named Guardians, or Wardens of 
the Peace; but within a few Years altered their Title to Juſtices. Firlt, 


n. they were choſen out of the good and lawful men of each County: 
After that, they were two or three choſen out of the worthieſt men, and 


theſe were to be joined with Lawyers. Then was one Lord, and three 
or four in each County of the moſt worthy men, adjoined with Lau- 
yers. Afterward, in Richard the Second's time, the number of the Ju- 
flices in each County might attain to the number of ſix, and no Steward, 


year 
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year all is at large, fo be it that the choice be out of the moſt ſufficient 
Knights, Eſquires, and Gentlemen of the County. Again, within two 
years, the number in each County is ſet at Eight; yet in all theſe the 14R. 2. c.12. 
Judges and Serjeants were not reckoned, fo as the work then ſeemeth not 
ſo much as now-a-days, although it was much of the ſame kind; and yet 
it grew up into that greatneſs which it had by degrees. Before they were 
ſettled by Edward the Third, there were Cuftodes pacis, which might be 
thoſe whom we now-a-dayscall the HighCon/tables of the Hundred, whoſe 
work was purely Miniſterial. [ Quere, if not Judicial, as Conſervators of 
the publick Peace.] | | 
About the ſecond year of Edward the Third, the Guardians of the 
Peace had power of Oyer and Terminer, in matters of riding armed, upon 
the Statute 2 Edw. 3. After that, they have power of enquiry by Indict- 2 E. 3. e. 3. 
ment in certain Caſes ; within four years after, they have power of Oyer 3 E. 3 © A 
and Terminer in Caſes of falſe Trees and Maintenance: and about ten 18 E. 3. & 2. 
years after that, they obtained like power in matters of Felony and Treſ- 7 R. 2. e. 10. 
paſs, The way of Commiſſions in caſe of Life and Member, thus opened, 
another occaſion of Commiſſion offers it ſelf for a determinative power, in 
caſe of offences againſt the Statute of Labourers ; and the Cognizance 
hereof is ſoon ſettled upon Commiſſioners in the Counties ſpecially choſen 25 E. 3. 
for that Service ; which queſtionleſs, as the Times then ſtood, was as Se 
commendable a work as it was neceſſary, For Soldiers were ſo many, —_ 
that Labourers were very few ; and thoſe that once are accuſtomed to 
Arms, think ever after meanly of the Handicraft ; nor will they ever 
ſtoop thereto, after their Spirits are once elevated by maſtery of Ad- 
ventures, And ſecondly, thoſe few Labourers that remained of the Sword, 
Plague, and other diſaſters of theſe waſting times, underſtood their ad- 
vantage, and ſet a value upon their Labours, far above their merit ; a 
prehending that men would rather part with too much of a little, than 
to let their work lie ſtill that muſt bring them in all they have. But 
theſe Commiſſioners laſted not long, though the work did. The Juſtices 
of Peace are looked upon as meet for that ſervice ; and it is a vain thing 
to multiply Commiſſions, where the work may be done by one, that before 2 E. 3. c. 6. 
this time had obtained an additional Cognizance of all Cauſes of Rzots, | 
Batteries, wandering dangerous Perſons, and Offences in Weights and 
Meaſures, and in Purveyance. To them, I fay, all this work concerning; E. 3. C 5, 6, 
Labourers is alſo committed by the Parliament; and herewith a way | 
was laid open for Crimes of greateſt regard under Felony, to be deter- 
mined by Trial in the Country, according to the courſe of Common 


w. | 
The iſſue of all which was, not only eaſe to the people, but a great 
eſcape from the rigour of the Council-Table in the Star- chamber, and the 
King's Bench at Weſtminſter, on the one fide ; and alſo from the gripe of 
the Clergy on the other; who hitherto held the Cognizance of the Mar- 
kets in Weigbts and Meaſures to themſelves. This Model fo pleaſed all 
men, that Richard the Second, that was pleaſed with nothing but his own 
pleaſure, gave unto the Juſtices of Peace yet farther power to execute 
the Statute at Northampton againſt riotous ridings, and to ſettle the Wages, 
of Labourers and Servants, to puniſh unlawful m— by the meaner 
fort of people, and Regrators of Wool, falſe Weights in the Staple, unlaw- ; 
ful wearing of Liveries, and unlawful Fi/hings contrary to the Statute at 13 R. 2. c. 8. 
Weſtminſter 2. Thus was the power of 22 of Peace grown to that FR. 2 c. 4 . 
heighth in theſe and other things, that it undermined, not only the i 2-6-6 
Qq tary Council 7 N.. c. 9. 


14 R. 2. c. 12. 
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. Council-Table and King's Bench, but the Commiſſions of Goal-delivery and of 

Oyer and Te r miner ; ſo far forth, as their work was much leſs than formerly. 

For Neighbours, in caſes of crime, are better truſted with the Lives and E- 

ſtates of men, than Strangers; ſo as in all this, the people are ſtill the gainers. 

The manner of Judicature by theſe Zu/trces of the Peace ſtill remains: 

15R. 2. c. 2. nothing appears by any Statute in theſe times, that one 7u/tice of the Peace 

might do alone, but record a forcible Detainer ; although queſtionleſs, in 

point of preſent ſecurity of the Peace and good Behaviour, by the intent of 

the Statutes he might do many things; but in Caſes of Oyer and Terminer 

all muſt be done in publick Sgſions, which the Juſtices of the Peace had 

power to hold by Commiſſion only, until the thirty- ſixth year of Eduard 

the Third: and ever after that, they held their Sefions by virtue of the 

Statutes, and had power to determine divers things in their Sefions ac- 

cording to diſcretion. Theſe were remedies after the Fact; now ſee 
what preventing Phyſick theſe times afforded. 

One thing that much irritated the ſpirits of men into diſcontents, was 
falſe News, or ſlanderous reports, raiſed and ſpread amongſt the great men. 
For in theſe Times the Lords were of ſuch a conſiderable power, as the 
vexation of one Lord, proved the vexation of a multitude of the meaner 
fort. And though the Statute of Weſtminſter the 1. formerly had provi- 
ded againſt ſuch Tales, yet it touched only ſuch as concerned diſcord be- 
tween the King and People, although by implication alſo it might be con- 
ſtrued to extend farther. But Richard the Second, willing to live in 
quiet, that he might enjoy his pleaſure, would have the people know their 
2R. 2. c. 6. duties in plain words, and agreed to a Law, That all ſuch as publiſhed 
12 R. z. c. ii. ſuch falſe News, tending to ſow ſtrife between the Great Men *, ſhould be 

impriſoned until the firſt Mover was found ; and if he were not found, 
then the Relator ſhould be puniſhed by advice of the Council: So much 
wer was then given to the Council, whatever it was, 
Thus the ſeed was choaked, or was ſo intended to be, though every paſſion 
was not thus ſuppreſſed. For ſome angers conquer all fear, and will hold 
ſſeſſion come what will. In the next place therefore, proviſion is made a- 
gainſt the firſt Actings in ſorting of parties by Tokens and Liveries; utterly 
inhibiting the meaner ſort of the people from giving of Liveries to main- 
tainquarrels, upon pain of Fine and Impriſonment, and the Trial to be before 
1 R. 2. e. 7. the — Atze; which it ſeems was in affirmance of former Laws, as 
by the Preamble of the Statute doth appear, though the Laws themſelves are 
not extant. About fifteen years after, it was by ſad experience found that 
16 R. a. c. 4. the Lords maintained quarrels by multitude of Liveries; and therefore ano- 
| ther Law was made, inhibiting the Lords to give Liveries to any but their 
menial Servants: and it is ordered, that the Juſtices of the Peace ſhall make 
enquiry of ſuch offences, and puniſh them according to their diſcretion. 

A third prevention was provided againſt gathering together of Parties, 
after they are ſorted : For the humours may fo abound, as nothing will 
keep them in; they muſt either break out into a ſore, or a long ficknels 
of State will certainly follow. To this end therefore, the Statute made at 
7R.3.c.13. Northampton is again revived, expreſly forbidding all perſons to ride arm- 
20 R. 2. c. I. ; . : : . 

ed, unleſs in ſome particular caſes, of executing Juſtice, or guarding the 
Perſon of the King, or his Juſtices, and ſuch-like. And if men will be ſo ad. 
venturous as to out-dare Law by publick force, Troopings together, and 
riotous Ridings, another courſe is taken, not by Commiſſion of the _ 
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Note, Theſe Statutes were made on occaſion of a Quarrel between J/illiam Wickham Biſhop d 
Winchefter and John of Gaunt, who had been ſcandalouſly reflected on by Wickbew and his C 
tren in their Pulpits. See Wickbam's Life. 
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but rather of War, directed unto valiant perſons in every County, and 


they have power thereby to apprehend ſuch Offenders, and impriſon 
them until the Goal-delivery, though no Indictment be found thereof, 
until the Goal-delivery ſhall be. By this Commiſſion therefore power is 
given of Poſſe Comitatus, in nature of a Commiſſion of Array, with an ad- 
ditional power of fighting and deſtroying ; ſo as though the King gran- 
teth the Power by the Commiſſion, yet the Parliament giveth the Power 
to the Commiſſion : and be it a Commiſſion for Peace, or War, it is ori- 
ginally from that Power. 


The fourth and laſt prevention, was the taking away means of con- 
tinuance and ſupporting ſuch Riotous ways, viz. Caſtles and Goals out 
of the Cuſtody of private hands, and reſtoring them to their Counties. For 
Goals and Caſtles are taken promiſcuouſly for places of ſecurity, in times 
of Peace to keep ill pum from going out, and in times of War from 
getting in. Amonglt theſe, ſome belonged to the King, and were com- 
mitted to ſuch as he favoured, who commonly (in ſuch times of Op- 
preſſion and Violence) grew too big for Juſtice, uſurping a Goal-delivery, 
and making ſuch Ap of ſtrength, many times, even to the innocent, 
a Priſon to keep them from the Law; but unto guilty perſons, an A- 
lum to defend them againſt the Law. And theſe thus belonging to the 
King, were under no Law, but of Prerogative ; whereas other Caſtles 
of private perſons were under the yoke of the Statute, 13 E. 1. For re- 
medy of all which, the King's Caſtles are once more returned to the She- 
riff's Cuſtody, by Act of Parliament; who queſtionleſs have the power 
to diſpoſe of all places of ſtrength, whether in order to Peace or War ; 
and could not diſpoſe them into a more fafe and indifferent hand than the 
Sheriff”s, who is as well the King's Officer, as the Kingdom's Servant; 
and much intruſted by the Law, in the execution of its own power. 
And thus is this Nation now prepared for a ſettled Peace; a condition 
that is long in ripening, and ſoon rotten, unleſs it be well fenced and 
over-awed by a good Conſcience, But Richard the Second was neither 
ſo good, nor ſo happy; his Heart affected to be high, but his Head could 
not bear it ; he turns giddy, and runs far wide. Thoſe that would re- 
duce him, he enforces into foreign Countries ; and himſelf holds on his 
career over Hedge and Ditch into Ireland ; where under pretenſion of 
holding poſſeſſion of that Kingdom, he loſt England: and whilſt he plays 
his game in that Country, another plays King by your leave, in this, 
and ſteps into the Throne; teaching the King thereby this Leſſon, though 
too late; That Non-refidency is dangerous for a Prieſt, but unto a Prince 
Jalal, unleſs bis Subjects be faſt to him when be is looſe to them. 


CHAP. 


13 R. 2. c. 15. 
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CHAP. XIII. 


A ſummary View of the Courſes of Henry the Fuurth, 
Henry the Fifth, and Henry the Sixth, in their ſeveral 


Reigns. | 


. e. The de- E that played this prank *, was the baniſhed Duke of Hertford, Son 
28 * of Jobn of Gaunt, and by his death now become Duke of Lan- 
caſter by Title; and as the Times then were, it proved not hard to get 
more. For in uncertain Commonwealths, it is an eaſy thing for a 
man of opinion, that hath leſs than his due, to get more than he 
ought. As Son of Jobn of Gaunt, this Duke had the people's good 
withes: he (a wiſe and a brave man, and under oppreſſion) gained the 
more upon the people, by how much they love brave men, and com- 
ſſionate ſuch as ſuffer wrong; eſpecially from ſuch perſons from whom 
they all found the like meaſure. All theſe concurring with the King's 
abſence, invited the Duke to adventure himſelf upon the influence of the 
ople's favour, to gain his own right, and what more the people would 
allow him ; and if no more, yet his Honour is faved ; he came for his own, 
and attained his end. 

Thus then he comes over without Army, or foreign Power, or other 

help, faving the advice and intereſt of Archbiſhop Arundel, who was his 
Companion in ſuffering, Partner in the Cauſe, and no leſs welcome to the 
Clergy, than the Duke himſelf was to the people ; and fo gained power 
to the Duke, though he brought none. Upon their arrival, the Aſpects 
of all are benign, the Dukedom waits for him ; and in that, as in a 
+ tothe Crown. Mirrour, he beholds the way fair and eaſy ; yet further, it pities him 
| to ſee the Kingdom fo torn in pieces and ſpoiled. The people — him 
able, and hoped him willing to amend all: they offered him their Ser- 
' vice; which he accepts, and therewith the Crown. So hard a thing it is 
for to put a ſtop to a Conqueror in his career. 

By this time was the Duke of Hertford thus become Duke of Lan- 
caſter, and King of England, under the name of Henry the Fourth, by a 
deſign that in the proof was more eaſy than commendable: and which 
being effected, coſt more ſkill to make that ſeem fair which was fo 
foul, than to accompliſh the thing. He therefore firſt heaps together 
Titles, enough to have buried the clamour of Uſurpation, if it would 
have ſucceeded, Conqueſt was a Title freeſt from Diſpute whilſt Power 
holds ; but it looks better from a foreign Enemy, than one ſworn to 
the Engliſh Crown ; and therefore after that had ſerved his turn, he dil- 
claimed it; as that which was, though meet enough to have, yet un- 
meet to hold. 

His right by Deſignation from his Predeceſſor he glanced upon, but 
durſt not adventure it too deep into the people's conſideration, whoſe An- 
ceſtors had formerly over-ruled the Caſe againſt King Jobn. He then 
ſtayed upon a concealed Title from a concealed Son of Henry the Third, 
of whom they who liſted might be perſuaded, but few believed the 
thing, nor did himſelf ; but thence takes his flight up to a Jus Di 
num, or ſome hidden Fate that called him to the work; but even ther 
his Wings failed him, and ſo he falls flat upon the People's * 
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De bene efſe. Some of theſe, or all together, might make Title enough 
for a great Man that reſolved to hold by hook, what he had got by 
crook; and therefore truſſing them up all together, he enters his claim to 
the Crown, As coming from the Blood Royal from King Henry, and through 
the Right that God his Grace hath ſent me; with the help of my Kin and 
Friends to recover the ſame, which was in point to be undone for want of 

ood Governance, and due Fuſtice. The extract of all is, that he was cho- 
ſen by the People and Parliament then fitting. And albeit that by the Re- 
ſignation of Richard the Second, the Parliament might ſeem, in ſtrict con- 
ſtruction of Law, to be expited, together with the King's power who 
called them together; yet did not that Parliament ſo apprehend the mat- 
ter, but proceeded not only to definitive Sentence of depofing him, but 
declared themſelves by their Commiſſaries, to be the Three States, and 
Repreſentative of the People of England ; maintaining thereby their ſub- 
ſiſtency by the conſiſtence of the Members together, (although their 
Chief was for the preſent like a Head in a Trance) till they had choſen 
Henry the Fourth to ſucceed in the Throne ; by this means preventing 
the conceit of diſcontinuance in the very Bud of the Notion. 

Much like his entry was his continuance, a continual tide of Foreign and 
Domeſtick War and Conſpiracy, enough to exerciſe his great Courage; 
although he was more wiſe than warlike, being loth to take up Arms ; 
(for well he knew, that a ſick Title never fleeps but in a Bed of Peace) 
and more loth to lay them down: For beſides Victory, whereby he gain- 
ed upon his Enemies in time of War, he knew how to make advantage 
of them in time of Peace, to ſecure his Friends, to keep others in awe, to 
enforce ſuch Laws as ſtood with reaſon of State, and the preſent poſture 
of Affairs: and where Laws failed, to fill up the period with Dictates of 
his own Will. And upon this account the Product was a Government 
full of Ulcers, of Bloodſhed, without regard of perſons, whether of the 
Lay or Religious Order, without Legal Trial, or Privilege of Clerk. So 
was Archbiſhop Walden dethroned, Archbiſhop Scroop put to death, and 
Dukes were diſmounted without Conviction or Imputation, ſaving of the 
King's diſpleaſure. Taxes multiplied, and although begotten upon the 
Parliament, were like ſome monſtrous Births ſhewn to the World, to let it 
know what could be done; but concealed by Hiſtorians, to let it know Waljng. 
what may not be done. Yea, the Privileges of Parliament invaded in 
point of Election: A thing that none of his Predeceſſors ever exemplified 
to him, nor none of his Succeſſors ever imitated him in. Nor had he . 
purpoſed it, but that he was loth the People ſhould know more of the 
Government than needs muſt. 

To keep off Foreign Troubles, he made Peace with France for longer 
time than he lived; yet was ever infeſted with the Sword of St. Paul“, in* a French Earl, 
behalf of Richard the Second's Queen; and with the Factions between 
the Houſes of Orleans and Burgundy, in which he had intereſted himſelf 
to preſerve the Foreign Neighbourhood in Parties one againſt another, 
that himſelf might attend his own ſecurity at home. He would have 
moved the Scots, but they were already under Exgliſʒ Banners; nor could 
he reach ſo far, having ſo many Enemies even in his own boſom. The 
Welſh were big with Antiquity, and Mountains of Defence ; they begin 
to bethink themſelves of their Antient Principality, hold the King's Arms 
at hard duty, till by Laws enacted in Parliament, they loſt their Liberties 2 f. 4. c. * 
of bearing Office Minifterial, or of Judicature, of holding Caſtle, of Conven-\, K U — 


{ion without the King's Licence, yea, of Purchaſe ; and fo by degrees _ 25, 31. 
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brought down from the height of a Free Tr to be ſtarved in their 

wer, and inferiour to a Free People. And thus the Welſb on the one 
fide, the diſcontented Lords on the other, and Mortimer's Title in all, ſo 
buſied the King, as though he lopped off the Tops as they ſprang up, 
yet they ſprang forth as they were lopped ; nor was it the King's lot all 
this while to find out the root of All, or to ſtrike at that. 

Laſtly, when time had made all Troublers weary, yet he ſtill fits up- 
on Thorns; he was jealous of his Subjects, jealous of his Son, yea, jea- 
lous of himſelf: it being ever the firſt and laſt of his thoughts, how to keep 
his Crown. For the moſt part of his Reign, he was troubled with the 
walking Ghoſt of Richard the Second; ever and anon he was alive, he was 
here, he was there, and fo the people's minds were always kept at ran- 
dom; but when all theſe Spirits are conjured down, Richard the Second's 
Ghoſt is yet within Henry's own breaſt. So ruled Henry the Fourth, an 
unhappy confident man, that durſt undertake more than he would, did more 
than he ought, was ſucceſsful in what he did, yet never attained his end, 
to be ſure of his Crown, and quiet of mind. For a Plaiſter to this Sore, he 
turned ſomewhat towards Religion ; but ſhewed it more in zeal toChurch- 
men, than in works of Piety : and therefore may be thought to regard them 
rather as his beſt Friends in right of Archbiſhop Arundel, than as in rela- 
tion to Religion. Yet, as if he overlooked that, he deſires their Prayers, 
becomes a ſtrict obſerver of ſuperſtitious Rites, is fiery zealous againſt 
the Lollards, intends a Journey into the Holy Land, and War againſt the 
Infidels; the common Phyſick of guilty Kings in thoſe days. Briefly, he 
did will to do any thing, but undo what he had done; and had done more, 
had his Journey to the Holy Land ſucceeded. But (whether haſtned or de- 
layed by a Prophecy of the ending of his days, falls not within my Pen 
to cenſure;) entring upon the Work he died, in the beginning of his pur- 
poſes, in the midit of his fears; never came to the Holy Land, and yet 
yielded up his laſt breath in Jeruſalem *. 


4 


The Parliament was then fitting, and was witneſs of the death of 
Henry the Fourth, as it had been of his entrance upon the Throne, as if 
purpoſed to fee the courſe of the Crown in the doubtful current between 
the two Houſes of Lancaſter and Yer; and to maintain their own Ho- 


- Nour, in directing the Scepter according to their warranty upon a late In- 


tail by Act of Parliament. Yet did not all reſt upon this : for the Heir 
of Henry the Fourth was a Man every inch of him, and meant not to 
moot upon the point: His Father died a King, and he his Heir had the 
Crown, and was reſolved to hold it. A rough young man he had been 
formerly, and bold enough to out- face ſmall doubts in point of Succęſſion; 
for he could (for need) out-face common Civility itſelf, This might 
have lien in his way ; for he that cannot govern himſelf, can much lels 
govern a Kingdom. Yet a hidden providence concluded quite contrary, 
and rendred him a clear Teſtimony of a ſtrange change by the anointing 
Oil, like that of Saul, that forthwith had the Spirit of another man. 80 
though not hammered thereto by Affliction, as was Edward the Firſt, yet 
was he his parallel in Government, and ſuperiour in Succeſs, Being ſea- 
ted on the Throne, all men thought it dangerous to abide the adventure ot 
the Turn of this. King's Spirit. The Clergy had but yeſterday tried the 
Maſtery with the Laity, and gained it but by one Vote: there was no 
dealing with the Clergy whilſt Archbiſhop Arundel lived, gor with _ 
W 
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whilſt Henry the Fourth lived, or his Merits were in memory; but now 
they both are dead, the Clergy and the Laity are upon even grounds + 
This might make the Clergy now not over-confident : The Lords look- 
ed on the King as a man hke enough to ſtrike him that ſtands next, 
The wiſe men ſaw he would be doing ; all men were tired with Inteſtine 
Quarrels; and jumped in one, That He (i. e. Henry V.) that would be 
in action, ſhould act abroad, where be might get Remun, and a Purchaſe 
big enough for his Spirit. | 
Scotland was a Kingdom yet incompetent to the King's Appetite. France 
was the fairer Mark, and better Game; and though too big for the Eng- 
liſh gripe, yet the Eagle ſtooped, and ſped himſelf fo well, as within fix 
years he faſtned upon the Sword and Scepter, and a Daughter of France, 
and might have ſeized the Crown, but choſe to ſuffer a blur to lie upon 
his Title derived from Edward the Third, rather than to incur the cen- 
ſure of Arrogancy over a ſtooping Enemy, or to pluck the fruit from the 
Tree before it was fully ripe ; which in time would fall into his lap by a 
better Law than that of the Sword: Otherwiſe it might be well concei- 
ted, that he that hath both Right and Power, and will not ſeize, diſclaims. 
Beſides, the King was as well Inheritor to his Father's Fate as Crown: ſtill 
he had ſucceſs, but the end was fo far diſtant, that he died in the way 
thereto ; the brave Dauphin of France maintaining War (after his Fa- 
ther the French King had yielded up the Bucklers to Henry the Fifth) 
till Henry the Fifth died, and the Exgliſb did forgo what they had for- 
merly gotten in France by the Sword of that great Commander. Nor 
did the Engliſb gain any thing in the concluſion of this War, but an ho- 
nourable windy repute of being one of the five Chief Nations of Chri/ten- 
dom, (if honour it be to be reputed amongſt the Nations) a Conqueror 
of France, the chief Leader unto the dethroning of three Popes at once, 
the Election of Pope Martin, and of giving a Cure to that deadly Wound. 
of the Popedom which had ſpent the blood of two hundred thouſand 
men's lives loſt in that Quarrel, 
Theſe foreign Engagements made the King leſs ſollicitous of the point 
of Prerogative at home; and the rather, becauſe he knew the way to con- 
quer his private Enemies Arms, and his Subjects Hearts; without loſs of 
Honour in the one, or Reverence in the other. He loved Juſtice above 
the rank of his Predeceſſors, and in ſome reſpects above himſelf ; for he 
advanced Gaſcoign for doing Juſtice, though to the King's own ſhame. He 
liked not to intrude himſelf into Elections, and therefore, though requeſted 
by the Monks of Canterbury, he would not nominate a Succeſſor to Arch- 
biſhop Arundel, but left the whole work to them. In the Authority of Antiq. Brit. 
his place he was moderate, and where his Predeceſſors did matters with- 
out the Lords conſent ; when he made his Uncle the Marquiſs of Dor/er, 
Duke of Exeter, and had given him a Penſion to maintain that honour, , 
he asked the Lords conſent thereto *#. To the Clergy he was more than | Jug: 
juſt, if not indulgent; led thereto by his Father's example, as being wrap- - — 
ped up in the fame Intereſt, as I conceive, rather than out of any liking wtiontheHouſe 
of their ways, now growing more bold upon Uſurpation than in for- Righrof — 
mer times. Or it may be, that having prevailed in that work in France, ing the Mem- 
which to any rational man muſt needs appear above the Power of the ban g 
King, and all the Realm of England; he looked upon it as more than at 
man, and himſelf as an inſtrument of Miracles. And was ſtirred up in 
his Zeal to God, according to his underſtanding in thoſe dark times, to 


give the Clergy ſcope, and to pleaſure them with their liberty of the 
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Canon-Law, that began now to thunder with Fire and Terror in ſuch 
manner, that neither greatneſs nor multitude could withſtand the dint, 
as was evidenced in that Penance inflicted upon the Lord Strange and his 
Lady in caſe of Blood-thed in Holy Greund ; and their hot purſuit of the 
Lord Cobham unto a death of a new nature, for ſomewhat done which was 
ſometimes called Treaſon, and ſometimes Here/y. And thus became 
Henry the Fifth baptized in the Flames of the Lollards, as his Father had 


ee By A. ſadly rendred up his ſpirit in the ſame “. I fay, in this he is to be looked 


ſing the A 
Heretico com- 
burenas. 


Henry the 
Sixth. 


4 upon as one miſled for want of light, rather than in oppoſition againſt the 


light: For in his laſt Will, wherein men are wont to be more ſerious and 
fincere, amongſt his private regards, he forgets not to reflect upon Reli- 
gion to this purpoſe. We further bequeath (faith he) to the redundant 
Mercy of the Moſt Excellent Saviour, the Faith, Hope, and Charity, the 
Virtue, Proſperity, and Peace of the Kings our Succeſſors, and of our King- 
dom of England; that God for his goodneſs ſake would protect, viſit, and 
defend them from Diviſions, Diſſenfions, and from all manner of deceitfulneſi of 
Hereticks, And thus the Piety, Juſtice, and Moderation of Henry the 
Fifth, adorned and crowned the Honour of his Courage and Greatnefs, 
with that honourable Title of Prince of Priefts : And had he been bleſ- 
fed with a clearer light, he might as well under God have obtained the 
Title of Prince of Princes, wanting nothing that might have rendred 
him a Precedent of Fame. 


But the time is now come, that the Tide of England's Glory muft 
turn, and the ſudden Conqueſt in France by Henry the Fifth, not un- 
like the Macedonian Monarchy, muſt diſgorge it ſelf of what it had ha- 
ſtily devoured, but never could digeft. Three things concurred here- 
unto ; one dangerous, the other two-fatal to the flouriſhing condition of 
any Nation. v6" 


Firſt, The King is a Minor in the leaſt degree that ever any Prince fate 
on Engh/h Throne, He entred thereinto, neither knowing what he did, 
nor where he was; and ſome ſay, he fate therein in his Mother's Lap: for 
his Life had been more in the Womb than abroad. A fad preſage of what 
followed! for many men think that he was in a Lap all his days. Nor 
are the chief men to be blamed herein: for it is a certain Truth, That it 
is much better that the Election of a King ſhould be grounded upon a 
Rule that is known, though it be by deſcent of Inheritance, than upon 
none at all, For if a Child ſhould ſucceed, or a Lunatic, yet where the 
Principle of Government reſteth upon the Repreſentative of the People, 
there 1s the leſs cauſe of Complaint; the Government being ſtill the ſame, 
both for Strength, Wiſdom, and Uniformity, though it may be the Na- 
tion not ſo active and brave: For a Commonwealth can admit of no 
Minority, though a Monarchy by deſcent may. 

Secondly, This deficiency ia Nature might have been ſupplied, but that 
theſe times were unhappy in the great power of the Lords; to pleaſe 
whom, the Government is parcelled out into two ſhares: One is made 


Pratecior of the King's Perſon, the other Protector of the Kiugdom; too 


; many by one: For let their perſons be never ſo eminent for Abilities, if 


they be not as eminent for Humility and Self- command, their Hearts will 

ſoon-over-rule their Heads into a Faction. And therefore though the Earl 

of Warwick was a w/e man, and the Duke of Glouceſter @ wiſe man, ＋ - 
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Earl of Warwick with the Duke of Glouceſter, were not wiſe. On the 
other fide, the Protectorſbip of the King's perſon being in the Duke of Ex- 
eter, and that of the Realm in the Duke of Glouceſter, things ſucceeded 
paſſing well; for they both had one publick aim, and the Duke of Exeter 
could comply with the Spirit of the Duke of Glouceſter, who otherwiſe was 
not fo pliant. But after five years, the Duke of Exeter dying, and the 
Government of the King's perſon devolving to the Earl of Marwicb, who 
fided with the proud Cardinal of Wincheſter againſt the Duke of Glouceſs 
ter, and fo not only conſumed the reſt of the King's Non-age in a reſtleſs 
diſturbance of Affairs, but alſo deſpoiled Henry the Sixth of the ſpirit of a 
King for the future, and ſo the Kingdom of a King. For it was not the 
condition of Henry the Sixth, to be endowed with a /þirit of ſuch height, 
but might well have been led by Advice, and needed not the Earl of 
Warwick's ragged Brow to over-look him; who was not content to have 
the King only attendant upon his Advice, but muſt likewiſe have him 
under his Rod, to be corrected for his Faults; and that by a Commiſſion 
under the King's own Hand and Seal, dated in the Eleventh year of the 
King's Reign: and fo under colour of curbing, he ki/led that ſpirit in the 
King, which otherwiſe doubtleſs had both ſirit and pride enough to act 
himſelf above his due height, and could not have been fo long a Child, and 
ſo little a Man as he was. 

It is very true, that Henry the Fifth by Will, ſeemed to countenance his 
Brothers; and it cannot be denied but the Duke of Glouceſter was of ſuch 
noble parts, that they could hardly dilate in any work inferiour to the 
Government of a Kingdom, Nevertheleſs, to yield much to the Will of 
a deceaſed King in ſuch caſes, is as ill a precedent, as the making ofa King 
by Adoption. And it had been better for the people to have adhered to 
the Duke of Glouceſter alone, than by joining bim with another, bring 
into precedent ſuch a luxuriant Complement of State, as a Protectorſdup 
of a Kingdom, which is of ſuch little uſe to a Commonwealth, and of fo 
bitter Fruit to the Party, as muſt needs bring Repentance when it is too 


late. For be that can manage the Protettorſhip of a Realm, without anger of 


good men, or envy of bad men, is fitting to live only with Angels, and too good 
for the World. Nor did the Duke of Glouceſter meet with better meaſure, 


how wiſe ſoever he was, and truly devoted to the good of the Realm. 


For after four and twenty years Government, ſo wiſely and faithfully car- 
ried on by him, that Juſtice it ſelf could not touch his perſon ; Unjuſtice 
did, and he received this reward from his Nephew Henry the Sixth, that 
he died in the dark, becauſe the Cauſe durſt not endure the light. 

Now is Henry the Sixth perſuaded that he is of full Age, he had laid a- 
ſide his Guardian the Duke of Glouceſter; but forgetting to ſue out his 
Livery, he betakes himſelf from the Grace of God, into the warm Sun, 
(as the Proverb is) changing the advice of a faithful experienced wiſe 


Counſellor, for the Government of an Imperious Woman, his Queen; 


who allowed him no more of a King, than the very Name; and that alſo 
ſhe abuſed, to out-face the World. And after ſhe had removed the Duke 
of Glouceſter out of the way, undertook the ſway of the Kingdom in her 
own perſon, being a Foreigner, neither knowing nor caring for other Law 

than the Will of a Woman. | 
Thus the Glory of the Houſe of Lancaſter goes down, and now a Star 
of the Houſe of York appears in the riſing, and the people look to it. The 
Queen hereat becomes a Soldier, and begins the Civil Wars between the 
two Houſes, wherein (her my party growing wiſe and weary) ſhe 
r w prays 
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prays Aid of Ireland; a Nation that like unto Crows, ever waits to prey 
upon the Infirmities of England. The Wars continue about fixteen 
years by fits, wherein the firſt loſs fell to the Engl//þ party, the preten- 
ſions being yet only for good Government. Then the Field is quiet for 
about four years; after which, the clamour of ill Government revives, and 
together therewith a claim to the Crown by the Houſe of Nor is boldly 
avouched. Thereupon the Wars grew hot for about four years more ; 
and then an ebb of as long Quiet enſues. The Tide at laſt returns, and 
in two years War ends the Quarrel, with the death of fourſcore Princes of 
the Blood-Royal, and of this good Man, but unhappy King. 

Unhappy King, I ſay, that to purchaſe his Kingdom's Freedom from 
a foreign War, fold himſelf to a Woman, and yet loſt his Bargain, and left 
it to Obſervation, That a Conſciencious Man that marries for by-regards, 
never thrives. For France eſpied their advantage; they had maintained 
War with England from the death of Henry the fifth, with various ſucceſs. 
The Duke of Bed/ord being Regent for the Engliſb, for the ſpace of four- 
teen years mightily ſuſtained the fainting condition of the Exgliſb Affairs 
in thoſe parts; and having crowned his Maſter Henry the Sixth in Paris, 
in the ninth year died; leaving behind him an honourable Witneſs, even 
from his Enemies: That be was a brave Commander, a true Patriot, and a 
faithful Servant to his Lord and Brother Henry the Fifth, and to his Sen 
Henry the Sixth, But now the Duke of Bedford is dead; and though 
France had concluded a Peace with the Eng/z/h, yet they could not forget 
the ſmart of their Rod, but concluded their Peace upon a Marriage to be 
had with a Woman of their own blood and intereſt. And what they could 
not effect by Arms in their own Field, they did upon Eng/i/h ground by a 
Feminine Spirit, which they ſent over into England to be their Queen; 
and in one Civil War (ſhedding more Engliſb blood by the Eugliſb 
Sword, than they could formerly do by all the men of France) were re- 
venged upon England to the full, at the Engliſb- mens own charge. For 
what the Engliſb gain by the Sword, is commonly loſt by French Diſ- 
courſe *. 

A Kingdom is never more befooled, than in the Marriage of their 
King: if the Lady be great, ſhe is good enough, though as JFezabel, ſhe 
will neither reverence her Huſband, obey her Lord and King, nor te- 
gard his People. And thus was this Kingdom ſcourged by a Marriage, 
for the fin of the wiſe men that (building upon a falſe Foundation) ad- 
viſed the King in the Breach of Contract with the Earl of Arminact's 
Daughter. And thus the King alſo, for that hearkning to ſuch Coun - 
ſel, murthered the Duke of Glouceſter, that had been to him a Father; 
yielded up his Power to his Queen, (a maſterleſs and proud woman, 
that made him like a broken Idol without uſe) ſuffered a Recovery of 
his Crown and Scepter in the Parliament from his own Iſſue, to the 
Line of Vr; then renewing the War (at his Queen's beck) loſt what 
he had left of his Kingdom, Country, and Liberty; and (like the King 
that forgot the kindneſs of Fehozada) loſt his Life by the hand of his 
Servant. [Note, a Parallel to this in the Reign of Cb. J.] 
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C HAP. XIV. 
Of the Parliament during the Reigns of theſe Kings. 


* E Intereſt of the Parliament of England is never more predomi- 
nant, than when Kings want Title or Age. The firſt of theſe was 
the Caſe of Henry the Fourth immediately; but of them all, in relation to 
the pretended Law of the Crown: but Henry the Sixth had the diſadvan- 
tage of both; whereof in its due place. 
The pretended Law of the Crown of England, is to hold by Inheri- 
tance, with power to diſpoſe of the fame, in ſuch manner, by ſuch means, 
and unto ſuch perſons as the King ſhall pleaſe, To this, it cannot be de- 
nied, divers Kings had put in their claims, by deviſing their Crown in 
their Laſt Will: but the ſucceſs muſt be attributed to ſome power under 
God, that muſt be the Executor when all is done; and which muſt in 
caſes of Debate concerning Succeſſion, determine the matter by a Law 
beſt known to the Judge himſelf. 
Not much unlike hereunto, is the Caſe of Henry the Fourth, who like 
a Bud putting up in the place of a fading Leaf, diſmounts his Predeceſſor: 
Firſt, from the people's regard, and after from his Throne; which being 
empty, ſometimes he pretended the reſignation of his Predeceſſor to him, 
other whiles an obſcure Title by deſcent ; his Conſcience telling hira all 
the while, that it was the Sword that wrought the work. But when he * 
comes to plead his Title to Foreign Princes by preteſtation, laying aſide the 
mention of them all, he juſtifies upon the unanimous conſent of the Parlia- 
ment, and the People, in his own only perſon: And fo before all the 
World, confeſſed the Authority and Power of the Parliament of England, 
in depoſing of the Crown in ſpecial Caſes, as a ſufficient Bar unto any 
pretended Right that might ariſe from the Houſe of Mortimar. And yet 
becauſe he never walks ſafely that hath an Enemy purſuing him till 
within reach, he bethinks himſelf not ſure enough, unleſs his next Suc- 
ceſſors follow the dance upon the ſame foot: To this end an Act of Par- 
liament leads the Tune, whereby the Crown is granted or eonfirmed to 
Henry the Fourth for life, and entailed upon his Sons, Thomas, Fohn, and 
Humphrey, by a Petition preſented 5 Hen. 4. | 
Thus Henry the Fourth, to fave his own ſtake, brought his Poſterity 7 H. 4. cap. x. 
into the like capacity with himſelf, that they muſt be Kings, or not ſubfiſt 3H: 4- n. 38. 
in the World, if the Houſe of or prevails. And ſo he becomes ſecured 
againſt the Houſe of Vrꝶ treading on his heels, unleſs the Parliament of 
England ſhall eat their own word. However, for the preſent the Houſe of 
Lancaſter hath the Crown entailed, and the Inheritance is left in the Clouds, ,, H. & n. 18. 
to be revealed in due time. For though this was the firſt precedent of 
this kind, yet was it not the laſt wherein the Parliament exerciſed a Power 
by Grant or Confirmation, to direct the Law and Courſe of the Crown as 
they pleaſed. 
The due conſideration hereof, will make the things that follow leſs 
ſtrange. For the Parliament, according to occaſion, as the Supreme 
Power of this Kingdom, exerciſed Supreme Juriſdiction in order to the 
ſafety of the Kingdom, as if no King had been to be found, in iſſuing H. 6. n. 12, 
forth Writs under the Great Seal; concluding of matters without the '3: 
| Rr 2 Royal 
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: Hen. 6.n . Royal Aſent ; treating of Peace with Foreign Nations, and of other matters; 
oH. 4 21, and determining their Reſolves before diſcovery made to the King of theic 

Counſels; making Ordinances, and ruling by them, 3 H. 6. u. 29. 2 H.6. 

1.27. 8 H. 6. n. 12. Fc. referring matters determinable in Parliament, to 

be determined according to their directions Authoritate Parliamenti; 
4H. 6. n. 15. Confirming Peace made by the King; proteſting againſt Peace made without 
Cir. 3&4 or againſt their conſent; making Embaſſadors with power to engage for 
ar 25 the Kingdom; making Generals of the Army, Admirals at Sea, Chance!- 
1 Hen. 6.n. 16 lors, Barons, and Privy Counſellors, and giving them inſtructions, 8 H. 
. „ N. 73. and 76. and 3 1. 5 H. 4. n. 57. 31 H. 6. u. 21. and binding them 
28 H. 6. n. 51. to obſervance upon Oath, 11 H. 4. 1. 19, 39. ordering the Perſon of the 
23 H. 6. n. 5, King, denying his Power of Fudicature in Parliament, and ordering his 
75 11. 6 n. 11. Hoſlold and Revenue; beſides many other particulars. See Cotton s Records, 
8 Hen. 4 n. 1. per totum. 

Now if ſuch things as theſe were thus done, not by one Parliament, 
which poſſibly might be overſwayed by Factions, but by the courſe of a Se- 
ries of Parliaments, that mightily laboured againſt Faction, and unworthy 
ends and aims; that man who ſhall determine the ſame to be unjuſt or in- 
diſcreet, ſhould himſelf firſt be determined to be very juſt, and exceed- 
ing wiſe, Nor was the Parliament partial in all this; but being in a way 
of Reformation, it ſet upon the ae i of reforming it ſelf. 

Some that are very zealous in the point of Arbitrary and Abſolute Go- 
vernment of Kings in this Nation, and in all other, amongſt other grounds 
reſt upon this one, That an Engliſh King hath power to call Parliaments, 
and diſſolve them; to make and unmake Members as he ſhall pleaſe. I 

* See the Ad- do eaſily grant“, that Kings have many Occaſions and Opportunities to 
2 3 beguile their People; yet can they do nothing as Kings, but what of right 
Page of the they ought to do. They may call Parliaments, but neither as often or jel- 
Book. dom as they pleaſe, if the Statute-Laws of this Realm might take place. Nor 

if they could, is that power neceſſarily and abſolutely ariſing from Su- 
premacy ; ſeeing it is well known that ſuch power is betruſted by the 
Superiour States in other Nations, to the Inferiour, who daily attend on 
publick Affairs; and therefore can diſcern when the general Conventions 
are molt neceſſary. As touching the diſſolving of Parliaments againſt 
the wills of the Houſes, it is true that fad precedents have been of later 
times in that kind; and ſo for want of due attendance, Parliaments have 
been enforc'd to adjourn, to prevent a worſe inconvenience; but theſe 
are infirmities better buried in filence, than produced as Arguments 
of power; ſeeing it is evident that Kings themſelves were no greater 
gainers thereby, than an angry man is by his paſſions. It is true alſo, 
+ Though the that Kings may make Lords, and Corporations + that may fend their Bur- 

King may geſſes to the Parliament; and thus the King may make as many as he 
_ — wy will, (as the Pope did with the Biſhops in the Council of Trent;) yet 
can't yive them cannot he unmake them when he pleaſes, nor take the Members from the 
aRighttoÞ*1e- Parliament, without attainder and forfeiture, according to the known 
7 rliament Law. Neither can all theſe Inſtances prove, that the Kings of England 
without the ( have the ſole and ſupreme power over the Parliament: Nor did the Par- 
— mond ©  liament in theſe times allow of any ſuch Authority, and therefore proceed- 

ed for the reforming of themſelves by themſelves, in many particulars, as 
the Statutes do hold forth. 

And firſt in the point of Elections, (for an errour in that, is like an er- 
rour in the firſt Concoction, that ſpoils the whole Nutriment) they or- 

1.4, e. 5. gained, that the Election of Knights ſhall be at the next County-Coutt 


j H. 6 Cc. 45. ter the Writ delivered to the Sheriff Th 
at 
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That in full Court, between the bours of eight and nine in the morning, Pro- 
clamation ſball be made of the day and place of the Parliament. That the 
Suiters duly ſummoned, and others there preſent, ſhall then proceed to the Elec- 
tions; notwithſtanding any Prayer or Commandment to 4 contrary. That 
the names of the perſons elected (whether preſent or abſent they be) ſhall be 
returned by Indenture between the Sheriff and the Elizors; and that a Clauſe 
to that end ſhall be added to the Writ of Summons. 


This was enough to make the Sheri underſtand, but not to obey, till H 

a penalty of one hundred pound is by other Laws impoſed upon him, and a $ Hen. b. v. % 
yea 74 impriſonment without Bail or Mainpriſe, beſides damages for falſe 23 Hen. 6. c. 15. 
return in ſuch caſes; and the party ſo unduly returned, fined, and deprived 

of all the Wages for his ſervice. Thus the manner of Elechion is redu- 

ced; but the perſons are more conſiderable: for hitherto any man of Eng- 

liſb blood promiſcuouſly had right to give or receive a Vote, although his 

Reſidency were over the wide World. 

But the Parliament, in the time of Henry the Fifth, reduced theſe alſo i Hen. g. c. x. 
(whether they were ſuch as did chuſe, or were choſen) unto their proper & Hen. 6. c. 7. 
Counties, or elſe rendred them uncapable to vote or ſerve for any County. 

And the like Order was made for the Burroughs, That no perſon muſt 
ferve for any City or Burrough, nor give vote in Electing ſuch as ſhall ſerve 23 Hen. G. c. if. 
for that Town, unleſs they be bath free, and refiants within that City or Bur- 

rough: A Law no leſs wholeſome than ſeaſonable. For the times of Hen 

the Fourth had taught men to know by experience, That a King that hath 

Soldiers ſcattered over the Kingdom, can eaſily ſway the County-courts, 

and make Parliaments for their own Tooth. Yet this was not enough; 

for all Elixors, though of the meaneſt fort, yet are ſtill able to do as much 

hurt with their Vote, as thoſe of the beſt fort, both for wiſdom and pub- — 
lick mind, can do good by theirs. This made Elections much ſubject to 

parties and confuſions, and rendred the Parliament much leſs conſide- 

rable or reſpected. 

+ Aremtdy hereunto is provided, in the minority of Henry the Sixth, viz. 

That no man ſhould give his Vote in Elections in the County, unleſs be hath 8 Hen. 6. e. 7. 
forty ſhillings yearly in free Lands or Tenements; and this is to be teftified up- 

on Oath of the party. And more plainly it is ordered, (within two years 

after) that each E/izor ſhall have Frank-Tenement of that value within the 

fame County. And thus the Free- men yielded up their liberty of Election 10 Hen. 6. e 2. 
to the Free-holders, poſſibly not knowing what they did; nevertheleſs, 

the Parliament well knew what they did: this change was no leſs good 

than great. 

For firſt, Theſe times were no times for any great meaſure of Civility : 

The Preface of the Statute ſhews, That the meaneſt held himſelf as good a 

man, as the greateſt in the Country; and this tended to Parties, Tumults, 

and Bloodſhed. 

Secondly, Where the Multitude prevail, the meaner ſort are upon the 
upper hand; and theſe (generally ignorant) cannot judge of perſons nor * 
times, but being for the moſt part led by Faction or Affection, rather than 
by right Underſtanding, make their Elections; and thereby the general 
Council of this Nation, leſs Generous and Noble. 

Thirdly, There is no leſs equity in the change, than policy: For what 
can be more reaſonable, than that thoſe men only ſhould have their 
Votes in Election of the Common- Council of the Kingdom, whoſe Eſtates 
are chargeable with the publick Taxes and Aſſeſſments, and with the W 
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of thoſe perſons that are choſen for the publick Service. But above all 
the reſt, this advancing of the Free-holders in this manner of Election, was 
beneficial to the Free-men of England, although perchance they conſidered 
not thereof; and this will more clearly appear, in the conſideration of 
theſe three particulars. 

Firſt, It abated the power of the Lords and Great Men, who held the 
inferiour ſort at their devotion, and much of what they had by their 
Vote. | 

Secondly, It rendred the Body of the People more brave; for the ad- 
vancing of the Free-bolder above the Free-man, raiſeth the ſpirit of the 
meaner ſort to publick regards, and (under a kind of Ambition) to a- 
ſpire unto the degree of a Free-holder, that they may be ſomewhat in the 
Commonwealth. And thus leaving the meaneſt rank fifted to the very 
bran, they become leſs conſiderable, and more fubje& to the Coercive 
Power, whilſt in the mean time the Free-ho/der, now advanced unto the 
degree of a Noman, becomes no leſs careful to maintain eorreſpondency 


with the Laws, than he was induſtrious in the attaining of his degree. 


23 H. 6. c. 15. 


23 H. 5. c. 11. 


11 UI. 6. c. 11. 


Thirdly, By this means now the Law makes a ſeparation of the infer.- 
our Clergy and Cloiſtered People, from this ſervice, wherein they might 
ſerve particular ends much, but Rome much more. For nothing appear- 
eth, but that theſe dead perſons in Law, were nevertheleſs Free-men in 
Fact, and loſt not the liberty of their Birth-right by entring into Religion, 
to become thereby either Bond or no Free Members of the people of 
England. 

Loft, As a binding Plaiſter above the reſt; Fir, a Negative Law is 
made, that the perſons elected in the County, muſt not be of the degree 
of a roman, but of the moſt noted Knights, Eſquires, or Gentlemen ot the 
County; which tacitly implies, that it was too common to advance thoſe 
of the meaner fort. Whether by reaſon of the former waſting times, 
Knights and Eſquires were grown ſcant in number, or (by reaſon of their 
rudeneſs) in account; or it may be the Tomanry grew now to feel their 
ſtrength, and meant not to be further Underlings to the great Men, than 
they are to their Feathers, to wear them no longer than they will make 
them brave. Secondly, the perſon thus agreed upon, his Entertainment 
muſt be accordingly; and therefore the manner of taxing in full Coun- 
ty, and levying the rate of Wages for their maintenance, is reformed and 
ſettled. And Laſtly, their perſons are put under the protection of the 
Law in an eſpecial manner; for as their work is full of reflection, fo for- 
merly they had met with many fad influences for their labour, And 
therefore a penal Law is made, againſt force to be made upon the perſons 


of thoſe Workmen of State, eitber in their going to that Service, or attend- 


ing thereupon; making ſuch Delinquents liable to Fine and Impriſon- 
ment, and double Damages. And thus however the times were full of 
Confuſions, yet a foundation was laid of a more uniform Government in 
future times, than England hitherto had ſeen. 
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INGS, though they have vaſt Dimenſions, yetare not infinite, nor 
greater than the bounds of one Kingdom ; wherein if preſent, they 

are in all places preſent; if otherwiſe, they are like the Sun gone down, 

and muſt rule by reflection, as the Moon in the night. In a mixt 

Commonwealth they are integral Members, and therefore regularly 

muſt act per deputatum, when their perſons are abſent in another Le- 

gialty, and cannot act per /e : Partly becauſe their Luſtre is ſomewhat 
eclipſed by another Horizon; and partly by common intendment they 
cannot take notice of things done in their abſence. It hath therefore been 
the ancient courſe of Kings of this Nation, to conſtitute Vice-gerents in 
their abſence, giving them ſeveral Titles, and ſeveral Powers, accord- 
ing as the neceſſity of Affairs required. Sometimes they are called Lord 
Warden, or Lord Keeper of the Kingdom, and have therewith the ge- 
neral power of a King; as it was with Fobn Warren Earl of Surrey, ap- 
pointed thereunto by Edward the Firſt, who had not only power to com- 
mand, but to grant; and this power extended both to England and Scot- 
land. And Peter Gaveſton (though a Foreigner) had the like power given 
him by Edward the Second over England, to the reproach w > Engliſh got. Pat. 1. E. 
Nobility ; which alſo they revenged afterward. Sometimes theſe Vice- 2. m. 2. 

gerents are called Lieutenants; which ſeemeth to confer only the King's 

power in the Militia, as a Lieutenant-General in an Army. And thus Ri- 

chard the Second made Edmund Duke of York his Lieutenant of the King- 

dom of England, to oppoſe the entry of the Duke of Hertford (after- 

wards called Henry the Fourth) into England, during the King's abſence 

in Ireland. And in the mean while the other part of the Royalty which 

concerned the Revenues of the Crown, was betruſted to the Earl of Mil- 

ſhire, Sir John Buſhy, Sir fames Baggot, and Sir Henry Green, unto whom 

(Men fay) The King put his Kingdom to farm. But more ordinarily the 

King's Power was delegated unto one, under both the Titles of Lord Guar- 

dian of the Kingdom, and Lieutenant within the fame ; ſuch was the Title 

of Henry Lacy Earl of Lincoln, and of Gilbert de Clare Earl of Glouceſter, Ros pat 1K 
and of Audomar de Valencia Earl of Pembroke; all of them at ſeveral : pc. i. m. 18. 
times ſo conſtituted by Edward the Second, as by the Patent-Rolls ap- 

peareth, So likewiſe did Edward the Third make his Brother Fobn of 

Eltham twice, and the Black Prince thrice, and Lionel Duke of Clarence, 

and his Brother Thomas, cach of them once, in the ſeveral paſſages of 

Edward the Third beyond the Sea, in the third, fifth, twelfth, four- 

teenth, ſixteenth, nineteenth, and thirty third years of his Reign; con- 1 : 
cerning which, ſee the Patent- Rolls of thoſe years. And Henry the Fifth jy h 
gave likewiſe the ſame Title and Authority to the Duke of Bedford, upon 

the King's Voyage into France; and afterward that Duke being ſent over „ H. 5. m. 23. 
to ſecond the King in the French Wars, the Duke of Gloucefter obtained 

the ſame power and place. But Henry the Sixth added a farther Title 

of Protector and Defender of the Kingdom and Church of England; this 1 Hen. 6. P. 2. 
was firſt given to the Duke of Bedſerd, and afterwards he being made 

Regent of France, it was conferred upon the Duke of Glouceſter: And 

towards the latter time of Henry the Sixth, it was granted by — . 32 II. 6. m. . 
ichar 
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Richard Duke of Nr. This Title carried along with it a power different 
from that of a King, only in honour; and the perſon ſo adorned, may be 
ſaid to ſway the Scepter, but not to ear the Crown. And therefore in the 
minority of Henry the Sixth, whenas the Government was ordered by the 
Parliament, and to that end a Protector was made, and he well guarded 
with a Privy Council, and they provided with Inſtructions; one of them 
was, That in all matters not to be tranſucted ordinarily but by the King's ex- 
preſs conſent, the Privy Council ſhould adviſe with the Protector: But this is 
not ſo needful, in regard that it concerneth the power of executing of 
Laws, which by right of the liberty of the Subject, is the known duty of 
the Scepter, in whoſe hands ſoever it is holden, And therefore I ſhall 
paſs tothe Leg:/ative Power, wherein it isevidentthat the ProteFor's power 
was no whit inferiour to the King's power. For Firſt, the Protector, ex 
Officto, by advice of the Council, did ſummon Parliaments by Writs, even 
as the Kings themſelves, under their own 7; and if they did not bear 
the Royal Aſſent, yet did they direct the ſame, and received Petitions in Par- 
liament to them directed as to Kings, and every way ſupplied the room of 
a King, in order to the perfecting, publiſhing, and enforcing of Law to 
Execution. Secondly, the Parliaments holden by Protectors, and Laws 
therein made, are no whit inferiour to thoſe by the King, whether for 
Honour or Power. And therefore if a Parliament be holden by the Lord 
Warden, and fitting the Parliament the King in perſon ſhall arrive, and be 
there preſent, neither is the Parliament interrupted thereby, nor the 
power thereof changed at all; though the power and place of the War- 
2 nſbip-of the Kingdom doth utterly vanith by the perſonal acceſs of the 
King: becauſe in all places where the King is ſubſervient to the Kingdom or 
the Commonwealth, the Lord Warden 1n his abſence is conſervient unto 
him, being in his ſtead, and not under him; for the very place ſuppoſeth 
him as not, becauſe not preſent. 
And this was by a Law declaratively publiſhed at ſuch time as Henry 
the Fifth was Regent of France; and therefore by common preſumption, 
was likely to have much occaſion of reſidence in that Kingdom; and it 
holdeth in equal force with all other Laws of the higheſt ſize: which is 
the rather to be noted, becauſe it is (though under a Protector) obligatory 
to the King, and makes his perſonal preſence no more con ſiderable than 
the preſence of his ſhadow: for the King ſpent three whole years in the 
French Wars, and during that time never ſaw England; where neverthe- 
leſs, in that interim, three Parliaments had been holden, one by the Duke 
of Bedford, and two by the Duke of Ghuceſter ; in the laſt of which this 
Law was made, And in truth, if we look upon this Title of the King- 
dom's Guardianſhip in its bare Lineaments, without lights and ſhadows, it 
will appear little better than a Crown of Feathers, worn only for bra- 
very, and in nothing adding to the real ability of the governing part of 
this Nation: Neither were the perſons of theſe Magniſicoes ſo well de- 
ſerving, nor did the Nation expect any ſuch matter from them. Ed- 
ward the Firſt was a wiſe King, and yet in his abſence choſe Edward the 
Second to hold that place, he being then not above fourteen years of age. 
Afterwards Edward the Second's Queen, and the Lords of her party, were 
wiſe enough in their way, and yet they choſe Edward the Third to be 
their Cuftos Regni, then not fourteen years old; his Father in the mean 
time being neither abſent from the Kingdom, nor depoſed, but only dil- 
miſſed from acting in the adminiſtration of the Government. Edward the 
Third follows the ſame example; he firſt makes his Brother John of 2050 
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Cuſtos Regni; and this he did at two ſeveral times; once, when he was but 
Eleven years old; afterwards, when he was about Fourteen, Then he 
made his Son, the Black Prince, upon ſeveral occaſions, three times Lord 
Warden of the Kingdom; once, he being about Nine years old; and again, 
when he was Eleven years old ; and once when about Fourteen years old, 
Laſtly, Edward the Third 2 his Son Lionel Duke of Clarence unto 
this place of Cuſtos Regni, whenas he was ſcarce Eight years old; all which 
will appear upon the comparing their Ages with the ſeveral Rolls of 25 
E. 1. and 3, 5, 12, 14, 16 or 26, and 19 E. 3. If therefore the work 
of a — Regni be ſuch as may be as well done by the Infants of Kings, 
as by the wiſeſt Counſellor, or moſt valiant Man, it is, in my opinion, 
manifeſt, that the place is of little other uſe to this Commonwealth, than 
to ſerve as an attire to a comely perſon, to make it ſeem more fair becauſe 
it is in faſhion; nor doth it advance the value of a King one grain above 
what his perſonal endowments do deſerve. 


Hitherto of the Title and Power; the next conſideration will be, of 
the original Fountain from whence it is derived; wherein the Precedents 


are clear and plain, that ordinarily they are the next and immediate Off- 
ſpring of Kings, if they be preſent within the four Seas, to be by them 
enabled by Letters-Patent or Commiſſion. But whether preſent or ab- 
ſent, the Parliament when it fate did ever peruſe their Authority; and 
if it ſaw need, changed, enlarged, or abridged both it and them. Thus 
was the Duke of Glouceſter made Lord Warden in the time of Henry the 
Fifth, (he being then in France) in the room of the Duke of Bedford. 
The like alſo in Henry the Sixth's time, whenas the King was young: for 
then the Parliament made the Duke of Bedford Lord Warden, and added 
unto that Title the Title of Protector. Afterward, at the Duke's going 
over into France, they committed that ſervice to the Duke of Glouceſter 
(if I forget not the nature of the Roll) during the Duke of Bedford sabſence, 
and with a Salvo of his right. Not unlike hereunto was the courſe that 
was taken by the Parliament in theſe ſullen later times of Henry the Sixth; 
whereof more hereafter in the next Paragraph. 

Laſtly, The limitation of this high Power and Title, is different accord- 
ing to the occaſion ; for the Guardianſhip of the Kingdom by common 
intendment, is to endure no longer than the King is abſent from the Helm, 
either by voluntary deſerting the work, or employment in Foreign parts, 
though united they be under the Government of the fame King, together 
with this Nation, ſuch as are theſe parts of France, Ireland, and Scot- 
land, then under the Exgliſb Fee. This is apparent from the nature of 
the Statute of Henry the Fifth formerly mentioned : for if there was 
need.to provide by that Statute that the King's arrival and perſonal pre- 
ſence ſhould not diſſolve the Parliament aſſembled by the authority of 
the Cuſtos Regni, then doth it imply, that the perſonal preſence of the 
King, by and upon his arrival, had otherwiſe determined the Parliament, 
and that Authority whereby it ſate. But the Precedents are more clear, 


all of them generally running in theſe or the like words, In ab/entia Regis, 


or Quamdiu Rex fuerit in partibus tranſmarints. It is allo to be granted, 


that the King's Will is many times ſubjoined thereunto, as if it were in 


him to diſplace them, and place others in his abſence: yet do I find no 
Precedent of any ſuch nature, without the concurrence of the Lords or 
Parliament ; and yet that the Parliament hath ordered ſuch things with- 
out his conſent. For when Richard the Firſt, paſſing to the Holy Land, 


had left the Biſhop of Ely to aug place during his abſence in = 
mo 
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Of the Cuſtos, or Protector Regni, 


mote parts ; the Lords finding the Biſhop unfaithful in his Charge, ex. 
cluded him both from that Place and Kingdom, and made the King's 
Brother John, Lord Warden in his ſtead. 5 
But in the Caſe of the Protectorſbip, which ſuppoſeth diſability in the 
ſon of the King, the ſame by common intendment is to continue du- 


ring the King's diſability; and therefore in the Caſe of Henry the Sixth, 


it was determined, that the Protectorſbip doth ipſo facto ceale at the King's 
Coronation ; becauſe thereby the King is ſuppoſed able to govern : al- 
though in later times it hath not ſo been holden, For Kings have been 
capable of that Ceremony, as ſoon as of the Title ; and yet commonly 
are ſuppoſed to be under the rule of neceſſity of Protectorſbip, till they 
be Fourteen years of age, or (as the Caſe may be) longer. For although 


Henry the Sixth was once thought ripe when he was eight years old, yet 


in the iſſue he proved ſcarce ripe for the Crown at his two and twentieth 
year, Nevertheleſs, the default of Age is not the only incapacity of 
Kings ; they have infirmities as other men, yea more dangerous than any 
other man ; which though an unpleaſant Tune it be to harp upon, yet it 
is a Theme that Nations ſometimes are enforced to ruminate upon, when 
God will give them Kings in his Wrath, and give thoſe alſo over to their 
own Luſts in his Anger. In ſuch cafes therefore this Nation ſometimes 
have fled to the refuge of a Protector; and ſeldom it is that they can de- 
termine for how long. When. Henry the Sixth was above Thirty years 
old, Richard Duke of York was made Protector, and Defender of the Realm, 
and of the Charch. It was done (if the Record faith true) by the King 
himſelf, Autboritate Parliamenti. It was further provided by the Parlia- 
ment, that though this was to continue guamdiu Regi placuerit, yet the 
Duke ſhould hold that place till the King's Son Edward ſhould come to 
2 diſcretion, and ſhall declare that he will take that place upon 
imſelf, 
The ground hereof is ſaid to be, that the King was gravi infirmitate 


| detentus ; which could not be intended of any bodily diſtemper : for nei- 


ther doth any ſuch thing appear by any Author or Record, Nor if fuch 
had been, yet had it been an irrational thing in the Parliament to deter- 
mine the ſame upon the Prince's Diſcretion, and acceptance of the Charge 
upon himſelf, It ſeemeth therefore, that it was gravis infirmitas Animi, 
and that this way of the Parliament tended to a tacite ſliding him out of 
the Government of the Kingdom, by a moderate expreſſion of a general 
incapacity in his perſon. 

The Conclufion of all that hath been faid concerning this Title, is 
double; One, that both the Cuffos Regni, and Protector, are not ſub- 
ſiſtent, but conſiſtent with that of a King, becauſe it ſuppoſes a King 
under incapacity. 

Secondly, . That they tend to teach the people a neceſſity of having 
one Chief, although it may, in truth, ſeem to be but a trick of State; 
like ſome pretty carved Cherubims in the Roof of a Building, that 
do ſeem to bear it up, whenas, in truth, it is the Pillars that ſupport 
beth it and them, a 
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CH A P. XVI. 
Concerning the Privy-Council, 


Ations do m:et with their Exigencies, as well as Perſons; and in ſuch 

condition, reſolutions taken up by ſudden conceit, are many times 
more effectual than more mature deliberations; which require more time 
in compoſing, are more flow in concluſion, let flip opportunities, and fall 
ſhort of expectation in the end. Such are the ways of debate in the 
Grand Repreſentative of the Kingdom. Add hereunto, that in putting 
the Laws in execution, greater diſcretion is required than can enter into 
the head of any one man, and greater ſpeed than can ſtand with debate 
amongſt many, And therefore it is beyond all doubt, that the Conven- 
ticles of Council are no leſs neceſſary in their degree, than the Aſſembly of 
the Eſtates of this Nation in their Grand Convention. 

Yet with this Caveat, that one Genius may move in both; for other- 
wiſe the motions of Government mult needs be inconſtant, inconſiſtent, 
and like that of an Hypocrite, one way abroad, another way at home; 
neither comfortable to it ſelf, nor confiding to others. And therefore 
cannot theſe Privater Councils, by any proportion of Reaſon, be better 
conſtituted, than by the Repreſentative it ſelf, that it may be a Creature 
made in its own Image, one and the ſame with the Image of the 
maker. 
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This was the wiſdom and the practice of theſe times, more ordinarily ; 11 f n .., 
than in the former: for the Parliament was no leſs jealous of the power of 3. n. 31. 


Henry the Fourth, than of the infirmities of Henry the Sixth; nor more 
aſſured in the aims of any of them all, than themſelves were in their own; 
Title to the Crown. 

Neither was this ſufficient : for the Parliament looked upon themſelves 
as a body that ſometimes mult retire to reſt ; and upon the Privy-Council, 
as Watch-men ſubject to change ; and therefore they not only give them 


1. n. 44. 
H.6 n. 15,16. 
1 H. G. n. 31. 


inſtruction, but engage them unto obſervance, Their inſtructions were 8 H. 6. 5. 8, :, 
ſometimes occaſional, but ſome more general; of which I ſhall inſtance 2. 14, 26. 


only in two, which were to be of everlaſting regard. Firſt, That they 
ſhould hold no pleas before them, that is to ſay, at the Council-Table, or 
at the Privy Council ; nor before any of them, unleſs as Judges in the 
Chancery, Exchequer, or Benches at JYe/t1infter ; fo as whatſoever miſ- 
carriages where had by the Privy Council in Caſes of Judicature in the 
Star-chamber formerly, are now reduced. The ſecond rule was this, 
That no diſpatches ſhould be made at the Council-Table of any matters 


8H.4. n. 6, 7. 


there agitated, but by general conſent. Unity gives life to Action, carry-5 H. 4 u. 37. 


ing therewith both Authority and Power ; and, when all is done, muſt 5 
derive its original from without, and in all good ends from above. And 
therefore, as a Seal to all the reſt, it was wiſely done by the Parliament 
to draw the minds of the Privy Corncil together, and to preſent them 
jointly before God, by an Oath, obliging themſelves to a ſolemn and con- 


H. 4. n. 73. 


ſtant obſervance of their inſtructions, and to perſevere therein. For the 11 H. 4. n. 14, 


unchangeable God can only ſtamp a laſting Image upon the mind, and 39. 


bind the fame, that is ſo ſubje& to change, to an unchangeable Law, 
whereby the People may be made as happy for continuance, as for 


Righteouſneſs and Peace. 
82 The 
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18 H. 6. c. 3. 


31 H. 6. c. 2. 


Of the Privy Council, during the 


The Privy Council thus ſettled, dreſſed, and girt, becomes of high 
eſteem, both for Truſt and honourable Employment in great matters, 

The Mint is the very Liver of the Nation, and was wont to be the chief 
Care of the Parliament it ſelf in all the dimenſions thereof. Now the 
Mint is two ways conſidered, viz. either in the value of the Metal and 
Money, or in the Coinage. 

The firſt of theſe, and things moſt immediately concurring therewith, 
the Parliament till retains to its own immediate Survey; ſuch as are 
the inhibiting of exportation of Gold and Silver, and of melting of Coin 
into Plate or Bullion ; the regulating of the current of Foreign Coin, 
the reducing of Money, both Foreign and Domeſtick, imbaſed by 
Counterfacture, Clipping, Waſhing, &c. the regulating of Allay of 
Gold and Silver; the regulating Exchange, and ſuch like: concerning 
all which, the Reader may pleaſe to peruſe the Statutes 2 H. 4. cap. 5, 
6, 11, 13. 4 H. 4 cap. 16. 3 H. 5. Stat. 1. & 4. cap. 6. & g. cap. 
11. and 2 H. 6. cap. 6. 

The ſecond Conſideration touching the Mint, concerned the election 
and government of the Officers, touching the Mint and Exchange, or the 
places where they ſhall be holden; which, with ſome other matters of 
inferiour nature, were left to the Order of the Privy Council, either with 
the King, or alone, in caſe of the King's abſence or diſability. 

A ſecond power given to the Priuy Council, was in point of Trade and 
Merchandize: Formerly they had ſomewhat to do therein, but ſtill the 


Parliament ſet out their bounds. In Richard the Second's time, the peo- 


ple had liberty of Trade in ſome Commodities by way of Exportation, 


but the Privy Council might reſtrain them upon inconvenience to the pub- 
. lick. Now the ſame is confirmed; and though it concerned Corn only, 


yet it was a Precedent that led the way to a much larger power in the 
Trade of the Staple Commodities of this Iſland, to enlarge or ſtraiten it 
as they thought meet. And fo they became in a fair way to have a 
principal power over the Revenues and Riches of this Nation. But this 
laſted not long ; for within ten years theſe Licences of Tranſportation 
coſt the Merchant ſo much, as he could make little gains of all his 
care and pains; and therefore a rule is ſet to a general allowance of all 
Tranſportation of Corn, till the price of Wheat came to a Noble, and 


. Barley at Three ſhillings, and no longer. This being firſt made Tempo- 


rary, was afterwards made-Perpetual ; and ſo gave a reſtraint unto the 
power of the King and Council, But where no poſitive reſtraint was 
made by any Statute, the King and Council ſeemed to have the ſole 
power left unto them, to open and ſhut the paſſes of Trade as they pleaſed. 
For whereas 2 Commodity of Butter and Cheeſe was made Staple, the 
King and Couneil had power to ſtop the ſale thereof; notwithſtanding 
that the Law gave full liberty to the Subjects to bring all their Stap/e 
Commodities to the Staple. Nevertheleſs, this power in the King is not 
primitive, but derived from the Parliament ; for they had power over the 
King's Licences and Reſtraints in ſuch caſes, as by the ſeveral Statutes do 
appear. 
A third power given to the Privy Council, was a power of Summons and 
Proceſs againſt Delinquents in caſes of Riots, Extortions, Oppreſſions, 
and grievous Offences, The Summons to be by Privy-Seal ; the Procels, 
Proclamations ; and for Non-appearance, Forfeiture, it the Delinquent 
be of the degree of a Lord ; if of inferiour rank, then a Fine of Out- 
lawry, At the firſt view, the Statute hath an ill-favoured Aſpect, as it 

it 
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it raiſed up a new Court of Judicature ; but the time is to be conſi- 
dered with the occaſion; for it was made for the ſecuring of the peace 
in a turbulent time. And beſides, the Law carrieth along with it two 
reſtrictions, which puts the right of Cognizance in the Privy Council to 
the queſtion, ' 

Firſt, It ſaveth the Juriſdiction of other Courts, and provideth fur- 
ther, That no matter determinable by the Law of this Realm, ſhall be by this 
Act determined in other form than after the courſe of the ſame Law in the 
King's Court, having determination of the ſame : which implieth, that ſome 
kinds of Riots and Extortions are of ſo high a nature, that though de- 
terminable in-the King's Court, yet are they to be determined before the 
Lords, 

In the next place this Law provideth, That ſuch Offences as are deter- 
minable by the Law of the Realm, that is by Jury, ſhall ſtill be þo tried. 


Secondly, If Conviction be upon Confeſſion, or by Certificate, in caſe 13H. 4. e. 7. 


where (by reaſon of parties and partakings) Inquiſition by Jury cannot be 
had, there the Lords ſhall immediately determine the fame. 
Laſtly, If the Certificate be traverſed, then the fame ſhall be tried in 


the King's Bench. 


But there is another Reſtriction that undoeth all in effect in point of 
right; becauſe what this Law ſettleth therein, it ſettleth but for ſeven 
years, and leaveth the Privy Council to the limits of the Common Law 
for the future. In the mean time, the Privy Council may be thought ter- 
rible, and very high, both by this Law, and the greatneſs of the Lords. 
Kings Uncles, and Kings Brothers, are Subjects indeed, but of ſo high a 
degree, that if a little goodneſs of nature, or publick ſpirit ſhine in them, 
they ſoon become the Objects of admiration from the Vulgar, and gain 
more from them by their vicinity, than the King can do at a diſtance. 
For the Commons of England, by the fair demeanour of popular great men, 
are ſoon won out of their very Clothes ; and are never more in danger to 
part with their Liberties, than when the Heaven is fair above their heads, 
and the Nobility ſerve the King, and flatter them. Nevertheleſs, as I ſaid, 
the ſeaſon muſt alſo be conſidered of this power thus by this Law con- 


tracted : for what the Lords gained not by their popularity, the“ Queen -, He 
did with her power; who now, mindful of her contemned beauty, and VIU een. 


oppoſition from the Duke of Glouceſter againſt her Marriage, removes 
him out of the way, gets the reins of Government into her hand, and like 
a Woman drives on in full career, 

The Duke of V, and other Lords, not liking this gallop, endeavour 
to ſtop her pace; but are all over-born, the Duke taken priſoner ; and 
doubtleſs had pledged the Duke of Glouceſter, but that the Heir apparent 
of the Houſe of York ſteps in to reſcue, And new Troubles ariſe in Gaf- 
coign; to put an end to which, the Queen's party gains, and takes the Duke 
of York's word for his good behaviour; gets this Law to paſs, expecting 
hcreby, if not a full ſettlement at home, yet at leaſt a reſpite to prevent 
dangers from abroad during the preſent exigency. And thus upon the 
whole matter the Lords and Privy Council are mounted up by the Com- 
mons to their own miſchief, 
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Of the Clergy, and Church-Government, 


CHAP. XVII 
Of the Clergy, and Church-Government, during theſe times, 


T was no new thing in the World, for Princes of a wounded Title to 
go to the Church-men for a Plaiſter ; and they are ready enough to 
ſing a Requiem, ſo as they may be the gainers. The Princes therefore of 
the Houle of Lancaſter had offended againſt common ſenſe, if they had 
not done the like themſelves, being not only guilty in their Title, but 
alſo by a ſecret Providence drawn into one intereſt together with the 
Church-men to ſupport each other. For Henry the Fourth and Arch- 
biſhop Arundel meeting together under one condition of Baniſhment, 
become Conſorts in ſufferings, and Conſorts in honour : for Society be- 
gotten in trouble is nouriſhed in proſperity, by remembrance of mutual 
kindneſſes in a neceſſitous eſtate ; which commonly are the more hearty, 
and more ſenſible, by how much other contentments are more ſcant. But 
the Archbiſhop had yet a further advantage upon the Heart of Hen: y 
the Fourth ; though he was no man of power, yet he was of great inte- 
reſt ; exceedingly beloved of the Engliſh Clergy, and the more for his 
Baniſhment-ſake. Now whatſoever he is, or hath, is the King's, and the 
King is his; the ſweet influence of the Archbiſhop and the Clergy enters 
into his very Soul; they are his dearly beloved for the great natural love 
(as he ſays to the World) they bear to bim: what he could he got, what 
he got he gave to the Church. Thus the Family of Lancaſter becoming a 
mighty ſupport unto the Clergy, Roman as it was, they alſo became as 
ſtout maintainers of the crackt Title of that younger Houſe. So was 
fulfilled the old Prophecy of the Oil given to Henry the fiſt Duke of 
Lancaſter, wherewith Henry the Fourth was anointed, That Kings anointed 
with that Oil, ſhould be the Champions of the Church. Now tor the more 
particular clearing of this, we are to conſider the Church abſolutely, or 
in relation to the Political Government of the People. Concerning the 
latter, many things did befal that were of a different piece to the reſt, in 
regard that the Lords for the moſt part were for the Clergy, and they for 
themſelves ; but the Commons began to be ſo well ſavoured with Wich- 
liff's way, that they begin to bid defiance at the Clergy's ſelf-ends and 
aims: and becauſe they Cont not reach their Heads, they drive home 
blows at their Legs. 

A Parliament is called ; and becauſe the King had heard ſomewhat, 
feared that the people were more learned than was meet for his purpoſe, 
and that the Parliament ſhall be too wiſe ; he therefore will have a Par- 
liament wherein the people ſhall have no more Religion than to believe; 
nor Learning, than to underſtand his Senſe; nor Wiſdom, than to take 
heed of a Negative Vote. Eut it befel otherwiſe : for though it was 
called the Lack-learning Parliament, yet had it {kill enough to diſcern the 
Clergy's infide, and Reſolution enough to enter a ſecond claim againſt 
the Clergy's Temporalities ; and taught the King a Leſſon, That the leaſt 
underſtanding Parliaments are not the beſt for his purpoſe. For though the 
wiſeſt Parliaments have the ſtrongeſt ſight, and can ſee further than the 
King would have them, yet they have alſo ſo much wiſdom as to look 


to their own fkins, and commonly are not ſo venturous as to tell * 
the 
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the world what they know, or to act too much of that which they do 
underſtand. But this Parliament, whether wiſe or unwiſe, ſpake loud 
of the Clergy's ſuperfluous Riches ; and the King's Wants are parallel'd 
therewith ; and that the Church-men may well ſpare enough to 
maintain fifteen Earls, fifteen hundred Knights, fix thouſand two 
hundred Eſquires, and one hundred Hoſpitals more than were in the 
Kingdom. 


This was a ſtrong temptation to a needy and courageous Prince ; 
but the Archbiſhop was at his Elbow. The King tells the Commons that 
the Norman and French Cells were in his Predeceſſor's time ſeized under 
this colour, yet the Crown was not the richer thereby; he therefore re- 
ſolves rather to add to, than diminiſh any thing from, the maintenance 


of the Clergy. 


Thus, as the King faid, he did, though he made bold with the Keys of 
St. Peter ; for he could diſtinguiſh between his own Clergy and the 
Roman. The people are herewith put to ſilence, yet harbour fad conceits 
of the Clergy againſt a future time; which like a hidden fire, are not 
only preſerved, but increaſed by continual occaſions ; and more prin- 
cipally from the zeal of the Clergy, now growing fiery hot againſt the 
Lollards. For that not only the People, but the Nobles, yea, ſome of 
the Royal Blood, were not altogether eſtranged from this new old way ; 
whether it was ſucked from their Grandfather Duke John, or from a po- 
pular ſtrain, of which that Houſe of Lancaſter had much experience, I 
determine not. Theſe were the Dukes of Bedford and Glouceſter. Bed- 
ford was firſt at the helm of affairs at home, whilſt the King acted the 
Soldier's part in France, as ill-conceited of by the Clergy, as they ſlight- 
ed by him. At a Convocation once aſſembled againſt the Lallardi, the 
Duke ſent unto their Aſſembly his Dwarf, as a great Lo/lard, though he 
was a little man ; and he returned as he went, even as Catholick as any 
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 eludens. This, and ſome other flights, the Clergy liked not; they there- 
fore find a way to ſend him into France, to be a reſerve to his Brother: 
And in his room ſteps forth Humphry Duke of Ghucefter, that was no 
leſs cool for the Roman way than he. Henry the Fifth was not more hear- 
ty in Rome's behalf : for although he was loth to interrupt his Conqueſt 
abroad with conteſts at home ; yet he liked not of advancements from 
Rome; inſomuch, as perceiving the Biſhop of Wincbeſter to aſpire to a Car- 
dinal's Hat, he ſaid, That he would as well lay afide his own Crown, as allow 
the Biſhop to take the Hat. Nor was he much truſted by the Clergy, who 
were willing he ſhould rather engage in the Wars with France, than 
mind the Propoſals of the Commons concerning the Clergy's Temporal- 
ties; which alſo was renewed in the Parliament in his days. Above 
all, as the Lancaſtrian Houſe loved to look to its own; fo eſpecially in 
relation to Rome, they were the more jealous, by how much it pretend- 
ed upon them for its favour done to their Houſe, And therefore Henry 
the Fourth, the moſt obliged of all the reſt, looked to the eras 
more ſtrictly than his Predeceſſors had; and not only confirmed all 


the Statutes concerning the ſame already made, but had alſo provided 9H. 4. c. 8. 


againſt Proviſors of any annual Office, or Profit, or of Bulls of Exem 


nary, and 


made 


tion from «ſy pa or from Obedience Regular or Ordi tt 


them all puniſhable within the Statute, And further, ; H. 5. c. 4. 
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07 the Clergy, and Church-Government, 


made all Licences and Pardons contrary thereto (granted by the King) 
void againſt the Incumbent ; and gave damages to the Incumbent in ſuch 
vexations : for the former Laws had ſaved the right of the true Patron 
both againſt Pope and King. | 


And thus the Engliſb Kings were Servants to the Church of England 
at the charges of Rome, whilſt the Popedom being now under a waſting 
and devouring Schiſm, was unable to help it ſelf ; and fo continued until 
the time of Henry the Sixth, at which time the Clergy of England got 
itſelf under the power and ſhadow of a Protector, a kind of Creature 
made up by a Pope and a King. This was the Biſhop of Vincbeſter, ſo 
great a man, both for Birth, parts of Nature, Riches, Spirit, and Place, as 
none before him ever had the like: For he was both Cardinal, Legate, and 
Chancellor of England, and had gotten to his aid the Biſhop of Bath to be 
Lord Treaſurer of England. Now comes the matter concerning Provijers 
once more to be revived. 


Firſt, More craftily by colloguing with the Nobility, who now had the 
ſway in the King's Minority; but they would none. An anſwer is given 
by the King, that he was too young to make alterations in matters of ſq bigb 
concernment ; yet he promiſed moderation. The Clergy are put to ſilence 
herewith, and fo continue till the King was fix years older; and then, 
with Money in one hand, and a Petition in the other, they renew their 
ſuit, but a more ſubtile way : For they would not pretend Rome, but 
the Engliſh Church's Liberties ; they would not move againſt the Sta- 
tutes of Præmuniri, but to have them explained; it was not much they 
complained of, for it was but that one word Otherwhere, which, ſay they, 
the Judges of the Common Law expound too largely, not only againſt the 
Juriſdiction of the Holy See, but againſt the Juriſdiction of the Engli/h 
Prelacy, which they never intended in the paſſing thoſe Laws. Their 
Concluſion therefore is a Prayer, That the King will pleaſe to allow the 
Juriſdiction of tbeir Ecclefiaſtical Courts, and that Probibitions in ſuch Caſes 
may be flopped. But the King, either perceiving that the Authority of 
Engliſh 3 was wholly dependant on the See of Rome, and acted 
either under the ſhadow Legatine, or at the beſt ſought an Independent 
power of their own : Or elſe the King doubting that the calling of one 
word of that Statute into queſtion that had continued ſo long, might 
endanger the whole Law into uncertainty, declined the matter, ſaving in 
the moderation of Prohibitions. Thus the Engh/h Clergy are put to a re- 
treat from their Reſerve at Rome: all which they now well ſaw, yet it was 
hard to wean them. The Cardinal of Wincheſter was a great man, and 
loth to lay down his power ; but his own Tribe grew weary of him and 
his power. For the greater ſome Church- men are, unleſs they be better 
than men, the inferiour and better Church-men are worſe than men. 
At length therefore the Cardinal is Un/egated, and that power conferred 
upon the Archbiſhop of Canterbury ; a man formerly well approved, but 
by this very influence from Rome rendred ſu __ Which he perceiving, 
proteſted againſt the exerciſe of the ſuriſdiction Legatine without the 
King's allowance, and ſo mannerly crept into the Chair. 


The E liſb Kings and Clergy having thus attained the right diſcernin 
of each other, begin to take up a new way of policy; whic PR 
ü nothing 
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nothing of the Popedom, but the Form of Worſhip and Diſcipline; but 

as touching Juriſdiction, they held it a high point of Wiſdom, either to 

fetch it nigh at home, or to be filent in the matter; having now found a 

main difference between the Pope's Mill, and the Church-Law; and there- 

fore as formerly the Convocation and Parliament joined in excluding tt 

of Foreigners from Church-livings, under the notion of Intelligencers to 
Enemies abroad: So neither now will they allow any provifions for Eng- 

liſh-men; and upon this ground, the Dean and Chapter of 7or+ refuſed 

to admit the Biſhop of Lincoln to the See of Vr, although aſſigned he 7 
was thereto by Pope Martin, and he the darling of Nations, being by 

joint eqnſent advanced to the Triple Crown, that had been formerly 

tripled amongſt three Popes, and troubled all Europe. And whereas 

during the Tripafalty much money had been levied here in Eng/and, to 

ſerve for the recovery of the Popedom to one of an Engliſh intereſt; now 

by joint conſent the ſame is ſeizedupon and ſtopped, asfewel from the fire, 

and ſpent by Henry the Fifth in the recovery of a Kingdom in France, 

that ſhould have been employed in recovery of a Popedom at Rome. 
Theſe things concurred to give a wound to the Popedom, that was never 


cured to this day, 
Nevertheleſs, the Engl;/b Clergy was no loſer by all this, but gained 


in the whole ſum. For as it made them more depending on the Crown, 

ſoit made the Crown more faſt to them, from which they had received 

more real immunities and power, than the Pope ever did, or was able to 

give them; and might expect to receive many more. What perſonal re- 

ſpects theſe three Kings ſhewed them, hath been already touched. Henry 

the Sixth added one favour, which made all the reſt more conſiderable. 
Hitherto they had uſed to meet in Convocation as upon the intereſt of 
Rome, and little notice was taken of them; now the Nation owns them, 

and in ſome reſpects their work; and it is granted, That the Clerks of Con- 
vocation called by the King's Writ, and their Menial Servants, ſhall have ſuch g H. 6. c. 2. 
privilege in coming, tarrying, and going, as the Members of the Parliament 

have. So as though they be not Members, yet they are as Members, if — 
they aſſemble by the King's Writ, and not only by the power of the 
Legate or Metropolitan. The antiquity of this Court is great, yet not 

ſo great as hath been ſuppoſed; nor is it that Court of the Ordinary cal- 

led the Church Gemot, mentioned in the Laws of Henry the Firſt, as not 4 Inſt. c. 74. 
only the works thereof, therein ſet down, do ſufficiently declare; but al- 

ſo it is evident, that in Henry the Second's days, the Grand Councils of 

this Kingdom were jointly mixed both of Clzrgy and Laity. Nor could 

the Clergy ſhut the Laity from their Councils, till about the times of 
Richardthe Firſt, or King John. From which time forward, the Lazty were 

ſo far from protecting of them, (till theſe times now in hand) all 

their care was to keep them from violating the Liberty of the People. 

That they were many times notwithſtanding called together by the 

King's Writ before theſe times, hath alſo been cleared by another Pen. Mr. V, Pn. 
That their work at ſuch times was to adviſe concerning ſuch matters as 

ſhould be propounded to them by the King in Parliament, their Summons 

do ſhewy the particulars whereof, for the moſt part, concerned ſupplies 

of Money from the Church- men. And yet ſometimes matters of great 
moment were debated therein. As in a Convocation ſummoned by Henry 

the Fifth in his ninth year, the preheminence of Pope Eugenius above 


the Council of Bazil was debated; and as much as they could, they de- 
Tt termined 
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termined the ſame. The credit of their deciſions in former time, I be- 
lieve, was not much amongſt the people; becauſe the men were looked 
upon with an evil eye. Now that the Parliament ſeemeth to own them in 
their way, and to protect them; their determinations are ſomewhat, 
The Church-men eſpy their opportunity, and whilſt the benevolent influ. 
ence of the State is in its firſt heat, they improve it in this manner. The times 
were now come about wherein light began to ſpring forth, conſcience to 
beſtir it ſelf, and men to ſtudy the Scriptures, This was imputed to the idle- 
neſs and careleſſneſs of the Clergy, who ſuffered the minds of young Scho- 
lars to luxuriate into Errours of Divinity, for want of putting them on to 
other Learning, and gave no encouragement to ſtudies of humane Litera- 
ture, by preſerring thoſe that were deſerving. The Convocation taking this 
into conſideration, do decree, That no perſon ſhould exerciſe any Juriſdic- 
tion in any Office, as Vicar-General, Commiſſary, or Official, or otherwiſe, 
unleſs he ſhall firſt in the Univerſity have taken Degrees in the Civil or 
Canon Law. A ſhrewd trick this was to ſtop the growth of the ſtudy of 
Divinity, and Wicklif's way: and to imbelliſh mens minds with a kind 
of Learning that may gain them preferment, or at leaſt an opinion of ahi- 
lities beyond the common ſtrain, and dangerous to be meddled with. 
Like ſome Gallants that wear Swords as Badges of Honour, and to bid 
men beware, becauſe they poſſibly may ſtrike, though in their own per- 
ſons they may be very Cowards. And no leſs miſchievouſly intended 
was this againſt the rugged Common-Law, a Rule fo nigh allied to the Goſ- 
pel-way, as it favoureth Liberty; and ſo far eſtranged from the way of 
the Civil and Canon-Law, as there is no hope of accommodation till 
Chriſt and Anti-Chriſt have fought the field. 

Thus much of the Church of England, in relation to the State, now as it is 
abſolutely conſidered, in regard of the {&@fal degrees of perſons therein. 
Although theſe three Kings were much endeared to the Eng/i/h Clergy, yet 
the difference between the Laity and them growing high, the King's prin- 
cipal care is now, to keep an even hand between them both: for he that 
will back two Horſes at once, muſt keep them even, or put his joynts to 
the adventure, Firſt, Henry the Fourth granteth, That no more ſhall be 
paid to Rome for the firſt fruits of Archbiſhops and Biſiops, than hath been 
anctently uſed. The occaſion hereof was, to prevent the horrible miſchief, 
and damnable cuſtom of Rome; for ſuch are the very words of that Statute, 
unto which the Clergy gave their Vote, if not the firſt Vote: and there- 
fore certainly did neither believe, nor honour that infallible Chair as their 
own Mother; nor did they bear her Yoke, further, than their own benefit 
and reaſon of State did require. For though the immediate benefit af 
this Law did deſcend upon the Prelacy, yet it alſo much concerned the in- 
tereſt both of the honour and benefit of the Nation, that the Clergy 
ſhould not be at the Pope's pleaſure to tax and aſſeſs as he thought 
good. | 
Secondly, Henry the Fifth added unto the Prelacy ſome kind of increaſe 
both of Honour and Power, viz. to viſit Hoſpitals that were not of the 
King's own foundation, and to reform abuſes there: for the Patrons ei- 
ther had no power to puniſh, or will or care to reform them. And thus 
upon the point, although they loſt a Right, yet they gained eaſe. 

Thirdly, The fame King confirmed by a Statute unto Ordinaries, the 
cognizance of Accounts of Executors for their Teſtators Eſtates ; which 
formerly was granted by the Canon-Law, but they wanted power to ex- 
ecute, and a Right to have and receive, In all theſs the Ciergy or Prelacy 
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were the immediate gainers. In as many other things the people were 
made gainers, and yet the Clergy were no loſers, otherwiſe than (like 
the Kite) of that prey which was none of their own, 

Firſt, They refuſed formerly to grant Copies of Libeli, either thereby 
to hinder the courſe of Prohibitions, or to make the Copies the more dear, 
and Money more cheap with them, Henry the Fifth, finding this a grie- 
vance to the people, paſſeth a Law, That all Ordinaries ſhall grant the Co- 
pres of Libels at ſuch time as by Law they are grantable. 

Secondly, As the Probate of Wills had anciently belonged to the Ordi- , ,, . gat. ri 
nary by the Canon-Law, and formerly alſo confirmed to them by the cap. __—_ 
Parliament; fo it alſo regulated and ſettled the Fees for ſuch Service. 

But the Clergy having been ever under the nourriture of their Mother 
Rome, that loved to exceed, they likewiſe accounted it their liberty to take 
what they could get. But the nigher they come to engage with Kings in 
their Government according to Law, the more reformed they grow. For- 
merly Edward the Third had ſettled their Fees, but they would not hold 
to the rule. Now the Law is doubled by Henry the Fifth, with a penal- 
ty of treble damages againſt Delinquents. Furthermore, the very Prieſts 
could not contain their Pater-Noſters, Requiems, Maſſes, and ſuch Wares 3 H. 5. Stat. 2. 
they had engroſſed, and ſet thereof what price they pleaſed. The Mar- © S. 
ket was riſen to that height, that Edward the Third undertook to ſet a 
rate upon thoſe Commodities: but that alſo would not hold long; now 2 H. 5. Stat. 2. 
Henry the Fifth ſets them a certain ſtipend ſomewhat more than Edward® * 
the Third had done, and yet leſs than the Prieſts had formerly. 
Laſtly, Some Laws were made, wherein the Commonwealth gained, 
and the Church were loſers. Firſt, Whereas the Church-men formerly 
held all holy things proper and peculiar to their own Cognizance, eſpe- 
cially fuch as concerned the Worſhip of God; the Parliament new began to 
be bold with that, and never aſked leave. It had now for a long time, 
even ſince the Saxon times, been the unhappy condition of this Church 
of England amongſt others, to decay continually in Piety and right De- 
votion; but through the light that now revived, and God's goodneſs, 
it in theſe times came to paſs, that the people did entertain ſome ſenſe of 
their duty towards God more than formerly, and begin to quarrel the 
abuſes done to the Lord's day in the manner of the keeping thereof. London 
hath the honour for beginning this Reformation by an Act of their Com- 
mon Council. The Parliament within ſeven years after that engage 27 H. 6. c. 5 
the whole Kingdom in that ſervice (though therewith alſo are adjoined 
other holy Feaſts then holden) and all Fairs and Markets are enjoined 
to ceaſe on that day, under pain of forfeiture of Goods expoſed to ſale; 
excepting Victual, and excepting the four Sundays in Harveſt. And 
thus though places had their Conſecration allowed by the Parliament, 
and Immunity from trading in Fairs and Markets by the ſpace of a hun- 
dred and ſixty years before this time; yet that time which God by his 
own Law had reſerved to his own ſelf, never came under regard to be 
allowed till now; and yet not 7 the motion of the Clergy, nor by tbeir 
furtherance. For by their thruſting in the Holy-days, they made them 
equal with the Lord's day; and in Harveſt-time ſuperiour, by preſerving 
them in force, whenas the Lord's days were ſet aſide, So God had ſome- 
what of theſe men, but the Pope more . Secondly, As the Church- men . 2 more Ho- 
loſt in the former, ſo the Prelacy in this that follows, 11 

The Prelates had long ſince obtained the Trial of Baſfardy, and there- 

in could ſtrain themſelves ſo far, as to put the caſe of Inheritance into 
a danger, 
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danger, where the point otherwiſe was clear enough. And this grew 
to that height, that it endangered the diſinheriting of the Heirs of the 
Earl of Kent. It is therefore now provided, that before the Ordinary in 
ſuch Caſes proceeded to Trial, Proclamations ſhall be made in Chancery, 
to ſummon all pretenders of Intereſts or Titles to come before the Ordi- 


nary to make their Allegations; and all Trials of Baſtardy otherwiſe 


2 H. 4. c. 15. 
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made, ſhall be void; ſo as whatever the Canon did, the Parliament 
would not truſt to the Ordinaries Summons, nor allow of their power 
in any other manner than the Parliament thought meet. One thing 
more remaineth, wherein the true Church of Chriſt ſeemed to loſe, and 
yet gained; and the Clergy, joining with the King, ſeemed to gain, and 
yet loſt: this was the point of Worſhip which had long ſtumbled the 
minds of the people; and was now grown to that ſtrength, that no- 
thing but an Act of Parliament could keep it under. This opinion con- 
cerning Worſhip was at the firſt ſo young, that it was not yet baptized 
with any proper name, but called, Opinion contrary to the Church-deter- 
minations, or Cathalick Faith. And againſt this the Clergy now ſtormed 
more than ever formerly; becauſe it was grown to ſuch a height, as if 
it meaned to overtop theirs. To this end they procured an Act to 


pals, 


That all Preachers, Teachers, Writers, School-maſters, Favourers, or no- 
torioufly defamed perſons for the maintenance of ſuch Opinions, ſhall be (up- 
on conviction before the Ordinary, according to the Canons) impriſoned in the 
Dioceſan's Priſon, and Fined according to the Dioceſan's diſcretion. 

1f upon Conviction, be ſhall not abjure, or ſhall relapſe, be ſball be deli ver- 
ed unto the Secular Power, and be burned. 

And that Preachers without Licence of the Dioceſan, ſhauld be re- 
trained. | 


Concerning which Law, I ſhall firſt ſhew what change in the Laws of 
this Kingdom was endeavoured, and what was really effected. 


Firſt, It is an undeniable ground, That no Freeman can be put to anſwer 
before any Fudge, but upon preſentment, or other matter of Record forego- 
ing, and by due Proceſs of Law. And yet it had been ruled, that ſtrong 
preſumption, and complaint of credit after it is entred, 1s ſufficient 


10 H. 7.fo. 17. Record to ground proceedings in this Caſe, to attach the party to 
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anſwer, But by this Law a Trial is introduced, that neither reſteth 
upon any peremptory Accuſation, or proof of Witneſs, but meerly 
upon Inquiſition, upon the Oath and Conſcience of the party ſuſpec- 
ted; which in the latter days hath been called the Trial upon the Oath 
ex Officio. For ſuch was the Trial allowed by the Canon in theſe times; 
as appears in the Conſtitutions of Ortho, and the Decrees of the Arch- 
biſhop Boniface; by whom it was endeavoured to be obtruded upon 
the Laity, about the times of Henry the Third, or Edward the Firſt: but 
even the Clergy then withſtood it, as Lindwood confeſſeth. And Othe 
in his very Conſtitution doth hold this forth by that clauſe of his, Non ob- 


ante obtenta conſuetudine. 


Secondly, This Law doth endeavour to introduce a new Judge, witha 
power to fine and impriſon according to diſcretion ; and a Priſon allowed 
to him as his own peculiar; and yet the Writ De cautione — 
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held its power, to regulate that diſcretion as formerly it had done; which 
by the way may render the power of this Law ſuſpicious, 


Thirdly, The Clergy are not content to have the Eſtates and Liberties 
of the Bodies of the people at their diſcretion; but they muſt alſo have 
their Lives. Although no Freeman's Life could by the Fundamental Laws 
of this Kingdom come to queſtion, but by the Judgment of his Peers; nor 
could the Clergy by their own Canons intereſſe ſanguini, viz. They can- 
not put any man to death: but by this Law they may ſend any man to 
death by a Sentence as ſure as death, Tradatur poteſtati ſeculari*: And ſuch - a4 comburen- 
a death, not as the Civil Magiſtrate is wont to execute, by a ſpeedy par- dum. 
ting of the Soul from the Body, by loſs of Blood, ſtop of Breath, or ſuch 
like; but the Clergy muſt have Blood, Fleſh, Bones, and Life and all, 
even the edge of non-entity it ſelf, or they are not ſatisfied: and thus the 
Writ De comburendo Haeretico entred into the World. True it is, that 
ſome ſparks of this fire are found in former times: and Bracton touch- 
eth upon ſuch a Law, in caſe of a Clerk convict for Apoſtacy; Primo 
degradetur, & poſt per manum Laicalem comburatur; which was indeed 
the Canon, and that by his own Confeſſion; for it is grounded upon one, 
Secundum quod accidit, in the Synod at Oxford under Archbiſhop Becker. 
But that Caſe concerneth a Clerk, who by his profeſſion hath put him- 
ſelf under the Law of the Canon; and it was only in caſe of Apoſtacy, 
himſelf being turned Jew; and this alſo done upon a ſudden pang of 
zeal and power of an Archbiſhop that would know no Peer. Nor do 
we find any ſecond to this Precedent by the ſpace of two hundred 
years next enſuing; neither doth the Decree of Archbiſhop Peckham, Lind lb g. de 
who was not long after Becket, treating about Apoſtacy in Lay-men, men- Apotar. 
tion any other puniſhment, than that they are to be reclaimed per cen- 
ſuras Ecclefiaſticas. Nor yet that of Archbiſhop Arundel, "amongſt 
the Conſtitutions at Oxford, not long before this Statute; who treating 
about the crime of Hereſy, lays the penalty upon forfeiture of Goods, 
with a Præſertim, as if it were the grand puniſhment. And Lindwood Lind lib g. d- 
in his Gloſs upon that place, ſetting down the Cenſures againſt Hereſy, Hæret. fol. 159. 
Hadie ſunt (faith he) damnandi ad mortem; as if it were otherwiſe, but 
as yeſterday. 


Fourthly, the next endeavour is to bring the cognizance of all, whol- 
ly to the Eccigſaſtical Court, without further Appeal; for ſo the words 
concerning Conviction of Hereſy are: Whereupon credence ſhall be given 
to the Dioceſan of the ſame place, or his Ordinary in that behalf. 

Theſe changes, I ſay, were endeavoured to be brought upon the Go- 
vernment of this Kingdom; and yet the Law, for all this, ſuffered no * 
change, nor did the Houſe of Commons (however the name is thruſt in- 
to the Engliſb Ordinary Print) ever yield unto the paſſing of the ſame; 
but in the Parliament next enſuing, they complained thereof, and prote/?- 
ed, they would not be bound by ſuch Laws whereto the Houſe of Commons had 
mt given their conſent. And this daſhed the Law quite out of counte- 
nance, (although it holds the _ ſtill amongſt the number;) for with- 
in four years after, the Clergy bring in another Bill of the ſame nature in g H. 4 
general, though varying in ſome particulars; but the ſame was again re- 
jected 


All the ſtrength therefore of this Law reſteth upon the King and Houſe 
of Lords, engaged by the Clergy, (whom they truſted for their Reli- 
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gion; for Book-learning was with them of ſmall account) and no leſs 
by the King; who knew no better way to give the Clergy content, that 
gave him ſo much, as to ſet the Crown upon his Head; nor to diſcharge 
his Royal Word, paſſed by the Earls of Northumberland and Weſtmorlan] 
in his behalf, unto the Convocation, viz. That they were ſent to declare the 
King's good-Wwill to the Clergy and Church- Liberties; and that he was reſol. 
ved to defend all the Liberties of the Church by his Kingly Power, and to pu- 
niſh Hereticks and the Church's Enemies in ſuch manner as the Clergy ſhould 
think meet; and therefore defired their daily prayers for his own and the 
Kingdom's ſafety. And yet for all this, the people were not of this mind; 
no {mall part of the Kingdom being overſpread with theſe opinions. 

After Henry the Fourth comes Henry the Fifth, and he alſo makes ano- 
ther eſſay; the former opinions, then known only by the general names 
of Hereſy, are now baptized by the new name of Lollardry, and grown 
ſo overfpreading, that all the troubles of theſe times are ſtill imputed to 
them. It was indeed the Devil's old and common trick, thus to inrage 
earthly Powers againſt theſe men; although he be hereby but an inſtru- 
ment in the hand of the chief Builder, that in laying a ſure Foundation, 
doth as well ram down as raiſe up; for the malice of theſe men made 
the people of God to multiply. Henry the Fitch alſo publiſhed a Law to 
this ſame purpoſe. 


That all perſons in place of Government, ſhall ſwear to uſe their diligence 
to deſtroy all Heręſies and Errors, called Lollardries. 

That all Lollards convict by the Clergy, (left to the ſecular Power, ac- 
cording to the Laws of Holy Church) ſhall forfeit their Lands and Tenc- 
ments to their Lords: And the King to have the Year and Day, aud Waſie 
and all his Goods and Chattels. | 

Tf the Lord be the Ordinary, the King ſhall have all. 

No Forfeiture to be, till the Delinquent be dead. 

They ſhall be found by Indict ment before the Fuſtices of the Peace. 

This Indictment being found, ſhall be ſent to the Ordinary with the Prijo- 
ner. 


The Indict ment ſhall not be for Evidence, but only for Information, 


Theſe are the principal things contained in this Law, which by the 
manner of the compoſure, ſeemeth to be of an uncertain colour, neither 
made by the Clergy, nor Laity, but ſpoiled between them both. The 
intent thereof ſeemeth to be principally to draw on the Houſe of Com- 
mons to paſs the Law, under hope of gain by the forfeitures ; for the 
penalty is like that of Felony, though the crime be not expreſly declared 
to be Felony. But the intent fell ſhort in event. | 

For firſt, The nature of the Crime is not defined, nor declared by 
— ; and therefore can no man by Indictment be found to be 
ſuch. 

Secondly, No penalty of death hath been by any former, or by this Law, 
determined upon ſuch as are guilty; for it is not enacted by any Law, that 
ſuch perſons ſhall be delivered to the Secular Power, c. 

Thirdly, This Statute determining the forfeiture to be not till death; 
and neither that, nor any other Law of this Kingdom determining death; 
then is no forfeiture thereby determined. 

Fourthly, Though this Law taketh it for granted, that Hereſy and Er- 
rors belong to Eccleſiaſtical Cognizance, yet the fame allows of no fur- 
ther proceedings than Eccleſiaſtical Cenſures. | Laſtly, 
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Laſily, By this Law there can be no proceeding, but in caſe of Indi7- 
ment, (tor otherwiſe without Record no forfeiture can be) therefore where 
no Indictment is, there is no forfeiture. In all which regards, it is evi- 
dent that the Clergy could by this Law neither get fat nor blood. And Fox \artyrol 
therefore at their Convocation, in the next year following, they took a- 589 y 
nother courſe, and ordered that three in every Pariſh ſhould make pre- 
ſentment upon Oath of ſuch perſons as are defamed for Hereticks, and 
the truth ſo far as they can learn, Which puts me in mind of a Preſent- 
ment that I have ſeen by ſome of St. Mary Overies in theſe times: Item, 
1 that John Stevens is a man we cauuct tell what to make of him; 
and that he bath Books wwe know not what they are. This new courſe ſhews 
plainly, that the former held not force as they intended it: So God blaſt- 
ed the practices of the Clergy at this time alſo; rendring this Law in- 
material that had the form, as the other miſſed in the j2rm and had the 
matter. 


* | CHAN XVII 
Of the Court of Chancery. 


T often befals in State-affairs, that extraordinary exigences require ex- 
traordinary remedies, which having once gotten tooting, are not eaſi- 
ly laid afide, eſpecially if they be expedient for Prerogative. The Pri- 
Council in the Star-chamber pretends default of the Common-Law, 
both in ſpeed and ſeverity, in Caſes whereby the State is endangered: 
The Chancery pretends default by the Common-Law in point of equity 
and moderation. The people taken with theſe pretences make that Rod. 
more heavy, which themſelves had already complained of. What the 
Chancery was in times paſt, hath been already ſhewed; {till it is in the 
growing and gaining hand, — : 

Firſt, In the Fudicatory Power it prevailed in relation to the Exchequer; 4 H. 4. c.8. 
exerciſing a kind of power to ſurvey the proceedings thereof, in caſes of 
— — diſtrained to account for Commiſſions executed, or not 
executed. For it was no eaſy matter to execute Commiſſions from the 
Exchequer in thoſe times of parties; nor were men willing with ſuch 
unwelcome occaſions between Friends and Neighbours; and, it may be, 
they grew weary of embroiling themſelves one againſt another; and of 
being Inſtruments of the violent counter-motions of Princes and Great 
Men. | 
Secondly, It gained alſo upon the Admiralty, which by former Laws 
had Jurildiction in all caſes incident upon the great Sea. But now either * 
through negle& of the Admiral, or the evil of the Times, occaſioning 
Piracies to grow epidemical, the ill government upon the Sea became dan- 
gerous to the State, trenching upon the Truce made between this and 0- 
ther Nations. | | | * 

For a remedy whereof, firſt Con/ervatorsof the Truce were ſettled in eve- 2 H. 5. c.6; 
ry Port, who had power committed to them to puniſh Delinquents a- 
gainſt the publick Truce, both by Indictment at the King's ſuit; and 
according to the courſe of the Admiralty by complaint, ſaving matters 
of death to the cognizance of the Admiral. But this was ſoon tound de- 


fective; for Juſtice done in the dark is many times more reſpective, = 
| els 
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eſs reſpected; and therefore within a few years it is provided, That Of/:;:. 
ders againſt the King's Truce upon the Sea, er in any of the Ports, ſhall le 
proceeded againſt in the Chancery before the Chancellor; who hath power 
given him of calling to his aſſiſtance ſome of the Judges to execute the 
Statute of 2 H. 5. foregoing, by a handſome contrivance. For that Sta— 


' tute was once and again luſpended, for the rigour that was uſed by the 


former Conſervators, who being borderers upon the Sea, for their own 
ſake, ſpared as few as they could; which had ſo diſcouraged the Seamen, 
that the Kingdom had been almoſt utterly bereaved of its ſtrength at 
Sea, Nevertheleſs, all this while, theſe Laws were but penal, and not 
remedial for the parties wronged: and therefore another Law is made 
to give the Chancellor and Judges power to make reſtitution and repara. 
tion. | 

Thirdly, The Chancery gained upon the Eccleſiaſtical Court. For where- 
as by the Canon the Church-men were to be judged by their Superiours, 
according to Eccleſiaſtical and Ordinary Juriſdiction; and the iniquity 
of the times was again returned to that height, that Parents could not 
enjoy their own Children, but the litte ones were allured, ſtoln away, 
and detained in Cloiſters; nor did the Church-men afford remedy in 
ſuch caſes: A Law was made, that upon Complaint hereof made to the 
Chancellor, the Provincial ſhould be by him ſent for, and puniſhed accord- 
ing to his diſcretion. 

Laſtly, The Chancery encroached upon the Common Law: For whereas 
the ſtirs between the two Houſes of Vr and Lancaſter began to riſe, Men 


made their dwellings in places of ſecurity and ſtrength; Women like 


wiſe and other perſons flying thither for refuge; eſpecially ſuch of them 
as had moſt to loſe; theſe were, contrary to the Law of common honeſ- 
ty, urged to engage their Eſtates unto the deſires of ſuch to whom they 
had fled for refuge; and ſometimes compelled to marry, before they could 
gain their liberty: It was now provided that all ſuch complaints ſhould 


be heard and determined by the Chancellor. 


Secondly, As touching the Minifterial Power of the Chancery, this like- 
wiſe was enlarged, in making of Proceſs to compel appearance in caſes of 
forcible Entries, Murders, Manſlaughters, Robberies, Batteries, Aſſemblies 
in nature of Inſurrections, Riots, and Plunder, committed by Servants 
upon their Maſters goods, before their Maſters death, and ſuch-like offences 
now grown common, and in need of ſudden remedy. 

Thus as the work and power of the Chancery grew, ſo did the place 
and perſon of the Chancellor grow more conſiderable; raiſed now from 
being the King's Secretary (for no better was he in former times) to be 
the Kingdoms Judge; and of ſuch truſt, that although the King might 
make election of his own Secretary, yet the Parliament would firſt know 
and allow him that muſt be truſted with the power over the Eſtates of 6e 
many of the people: And therefore did in theſe times both place and diſplace 
Him as they jaw expedient. | 

In a word, he is become the Kingdom's Darling, and might be more bold 
with the Common Law than any of his Peers, 
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CHAP ME 
Of the Courts of Crown-Pleas, and Common Law. 


S the Chancery on the one ſide did ſwell and increaſe, ſo was the 
King's-bench in an ebb : the Council Table in the Star-Chamber on 

the one fide, and the Eineramt-Courts in the Country intercepted, and 
drew away much to their own ſhares ; making themſelves fat, the King's- 
bench lean, and the Rural Courts for Crown-Pleas almoſt to ſtarve. The 
Crown-Pleas formerly had been determinable in the King bench, Goal- 
delivery, Oyer and Terminer ; and many of them by Juſtices of the Peace, 
Coroners, and Sheriff. The Goal. delivery was afterwards united to the 
Judges of Aſſize; and if one of them were a Clergyman, then to the 
other, and chief men of the County. This was uſeful for the Publick, but 
not beneficial for ſome men; and therefore they laboured for Commiſ- 
ſions, eſpecially directed to parties that they thought would partake : 


but theſe were found ſoon to be dangerous, ſoon taken away, and the: E. ;. c. 2. 


Goal-delivery reſtored to the Judges of Aſſize, as formerly. The Com- 
miſſions of Oyer and Terminer were ſued forth upon extraordinary Emer- 
gencies and Offences, wherein the State was much concerned for ſpeedy 
Execution. In former times, both theſe and Goal-deliveries were but 
rarely had, and then granted unto ſome that perchance knew more of 
the Caſe, than before-hand was meet to be known. Edward the Third 
amended this Error, and ordered that no Commiſſions of Oyer and Ter- 


miner ſhould iſſue forth, but unto Commiſſioners named by the Court, 34 E. 3. c. i. 


and not by the party complaining. But the Judges of Afize are now cn 
the growing hand, both of Honour, Uſe, and Power; the rather, becauſe 
their perſons are of high repute in the Benches at Weſtminſter, which are 
the Maſter-pieces of Judicature, and their ers are conſtant and ordinary. 
Nevertheleſs, the Judges of Aſixe, though they have the Goal. delivery an- 
nexed to them, yet have they not that abſolute power of the ing bench; 
but are ſtill under the rule of their Commiſſion, which is not alterable 
but by Parliament; and which by it was altered by way of adding neu- 
wers as newcrimes aroſe, that required the eye of the State to provide for. 
And fo the Judges of Afjize by degrees grew to be the ordinary Admini- 
ſtrators of Juſtice throughout the Kingdom, yet holding ſtill forth to 
them a limited power to hear and determine in ſome Caſes; but in o- 
thers only to enquire, and certify, as in the caſe of fa//e Returns by the 
Sheriff of Perſons elected for the Parliament. And allo in caſes concerning 
the Statutes of Labourers, and unlawful Games and Paſtimes; in which caſe 


11 H. 4. c. 1. 


the Certificate is to be made to the Chancellor. And allo in caſes concern- H. 4 c. 21. 
ing Liveries, contrary to the Statutes wherein the Certificate is to be 13 H. 6. c. 3. 


made to the King - bench; which power in this laſt caſe, continued in that 


manner by the ſpace of thirty years; and then by another Statute they had s H. 6.0.4 
the power to determine ſuch cafes before themſelves. In like manner they #5 7: 


had power to hear and determine caſes of fal/hood, in counterfeiting and 
corrupting of Money, by waſhing, clipping, &c. And alſo defaults com- 
mitted by Sheriffs, Bailiffs, and their Officers, againſt the Statutes of 


Forcible Entries, and of wearing of Liveries, as aforeſaid. 8 H. 6. c. 9. 


Theſe were ſigns of much 9 and truſt in them; and yet not- 


withſtanding, in theſe, nor in none of theſe, were the Penalties by Fine * 
Uu e 


[\ 
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the Arb:try of the Judges; no nor to the Juſtices of the King's-bench, but 
were by the very Letter of the Law determined. Nor would the Parlia- 
13 H. 4c. 2. ment truſt theſe men with doing Juſtice in the Caſes aforeſaid, in their 
- own Countries where they dwelled ; nor did it think expedient to allow 
the Chief Juſtice of the King bench unto that ſervice in any of them all, 
but only once in the County of Lancaſter, and then only at the King's 
r; pleaſure, Otherwiſe it was to be as was uſed by the ſpace of one hundred 
8 R. 2 c. 2. years foregoing ; poſſibly becauſe his power was too great to be truſted 
| —_ the people. | 
Weſt. 2. c. 30. Laſtly, the Judges of N;/; Prius were anciently made by Edward the 
Firſt, by whom alſo the A/fjizes were ſettled at certain times of the year; 
12 E. 2. c. 3. and afterwards by the Statute of Vor, the Ni Prius in ſmaller Caſes was 
granted before one Juſtice of the Bench where the Plea dependeth, and 
one ſubſtantial man of the County ; but thoſe of greater concernment 
were to be had before two Juſtices of that Bench ; or in caſe they were 


14E 3.c.16, wanting, then before Juſtices of the other Bench; or in default of them, 


before the Chief Baron, if he were a man of Law ; and in default of that, 
before the Judges of Afize. Therefore in thoſe days the Juſtices of the 
Benches in their Iers in the Counties, were divided in their power; ſome 
being for Aſizes, others for Ni Prius; and in ſome times and caſes, 
ſome were for both. For in thoſe times of Edward the Third, Judges 
of Aſiae had power to enquire in ſome matters that concerned the Crown, 
4E.3.c.11. or to try N/ Prius. Nor were theſe powers united, till in Henry the 
Sixth's time, Juſtices of N Prius had the power of Oyer and Terminer 
annexed to them in all caſes of Felony and Treaſon. 
What was formerly provided by Edward the Third, and Richard the 
2 E. 3.c. 8. Second, for inſtruction to theſe Judges, and to bind them thereto by ſo- 
wm . c.. lemn Oath, I ſhall not particularly mention, but ſhall leave the conſi- 
8R.2.c.3. deration of the Original of the whole Judicature of this Nation, unto the 


9 R. z. c. . Reader's obſervation upon the premiſes. 


C HAP. XX. 
Concerning Sheriffs. 


- 


＋ Enry the Fourth, after a ſmall reſt in his Throne, though he always 
ſate looſe, ſought after the civil Peace, as the corner-ſtone of his 
ſubſiſtence, and that by way of Juſtice ; which found more acceptance 
with the Vulgar, than the common Education of the greater number in 
theſe times could promiſe : for the worſt of men cannot endure to ſuffer 
Injuſtice, though themſelves will do it. Now becauſe where Kings arc 
reputed to be the Fountain and Life of Juſtice, Sheriffs may be reputed to 
be the Breath thereof ; and by their Irregularities do render the Govern- 
ment of the King as loathſome, as unſavoury breath doth the perſon whoſe 
it is: Therefore Henry the Fourth choſe rather to be a loſer in his Farm- 
rents of the Sheriff-wicks, than to occaſion the Sheriffs to ſave their bat- 
gains by oppreſſion. And to this end he took away the courſe of farming 
of Sheriff-wicks, and made the Sheriffs bare accountants for the Annual 
H. 5. c. 2. profits; and as touching the caſual profits, the Sher: diſcharged himſelt 
upon Oath. This was a good ſecurity to the King; but yet the People 


was not herewith ſatisfied : For though the Sher:fs might not take to 
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Farm, yet what they had, they might let to Farm; and then wherein are 
the people the better for theſe Laws? ſeeing it is all one for them, to be 
oppreſſed by the Sheriff immediately, as by the Proxy. 
For preventing of this inconvenience, another Law is made, That the , H. 4.c. ;. 
Sheriff ſhall not let his Bailywick to farm, nor be Non-refident ; and to this he 
muſt bind himſelf by Oath. So as now the Sheriff is double girt, and may 
be fairly ridden, without danger to the King or People. But men ride 
Horſes for eaſe and pleaſure ; and he that muſt bend his mind always to 
watch his Horſe's motion, will chuſe rather to go on foot. And therefore 
Henry the Fifth renewed the Law of Richard the Second, that Sherrfs ſhall i H. 5. c. 4- 
be but for one year; and then not to be choſen again, nor ſerve for three 
years next following. This order continued for the ſpace of eight years; 
within which time, War and Peſtilence had conſumed ſo many of the 9 H. 5. c. 5- 
richer ſort of people, that a Diſpenſation is granted, that Sheriffs may con- 
tinue in their places for four years. And it was above twenty years after, 
cer the Stock was recruited again; after which time the ſubſtance of the 
former Statutes of Edward the Third, Richard the Second, and 1 Henry 23 H.6.c. 8. 
the Fifth, is revived again; with a penalty upon the Sheriff, his Deputy, 
or Clerk, that ſhall execute that place above one year. So the cuſtom of 
holding that Office ten or twelve years, by occaſion of the Diſpenſation for 
four years, was laid aſide. But the Cure would never be perfect fo long as 
Sheriffs held by Inheritance: for it was eaſy to find new Deputies, but not 
to lay down old Cuſtoms ; nor could it be laſting, unleſs the penalties alſo 
had been annexed to the particular Crimes. 
For a Sheriff, before he is a year old, by experience formerly had, be- 
comes too cunning for all theſe Laws; and therefore Laws are made alſo 4H.6. c. 1. 6. 
againſt the ordinary corruption of theſe places; ſuch as are extorting of cap. 415. 
Fees, falſe making of Furies, falſe returns of Writs, &c. and damages in — 
ſuch caſes given to the party wronged : and when all is done, he is not truſted 23 E. 3. c. ul. 
with taking of Indictments. Thus, with much ado, a Sberißſf is made a 
tolerable Officer ; and his place by degrees ſo hedged in, that what was 
in former times hard to pluck up, is now become hard to ſet. [Sed adbuc 
antique Fraudis quaedam veſtigia manent.] 


C HAP. XXI. 
Of Juſtices and Laws concerning the Peace. 


HE faint Title of Henry the Fourth to the Crown, made him ever 

tender of the Civil Peace ; without breach whereof, he was ſure to 
be quiet in the Throne. He undertook not this work by any ſuperlative 
Power from and by himſelf, but uſeth the helpof the Parliament and Laws; 
wherein he was induſtrious; pretending love of Unity amongſt his people, 
which nevertheleſs he liked not, unleſs in order to quiet between himſelf 
and them. The former way of Juſtices of Peace he followed cloſe, re- II. g. c. 10. 
ducing the perſons to their ancient qualifications. The mot Jufficrent per- 1g H. 6. c 11. 
ſons, Inhabitan's in the County, worth at leaſt twenty pound yearly, unleſs they 
be Lawyers, or ſuch as are Fuſtices in Corporations. Nor is the King trou- — 5. Stat. 2. 
bled or. truſted with the naming or electing of theſe men, but the Chancel- 
br, or the King's Council; ſo as now by Law the King can neither be Juſtice, 
nor make Juſtice Jure proprio, but as his intereſt with the Council [or Par- 
liament] is more or leſs — : and that power that firſt gave it 4 
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Of Fuſlices, and Laws concerning the Peace, 


the Crown, the ſame power took it away, or imparted, and placed it elſe. 
where. But as touching the Work or Power of the Juſtices themſelves, 
it grew exceedingly ; much whereof was only of enquiry, and to make 
Certificates, as of Hereſy, Treaſon, Falſhood of Sheriffs, &c. But more 
of Oyer and Terminer, as in caſe of Watches, Deceitfulneſs in Trades; as 
of making Arrow-heads, gilding of Metal, tanning of Leather, imbaſing 
of Silver, ſelling of waxen Images and Pictures, &c. For the ſuperſtition 
of theſe times was ſuch, as theſe petty Gods were not ſet at ſo high a price 
by the Seller, but a higher price by the Buyer, The Parliament therefore 
ſet a truer value of them, viz. For the Wax, fo much as the Wax is worth 
by weight, and but four pence for the Godhead : So as it ſeems the Parlia- 
ment was not very ſuperſtitious in their Houſe, whatever they were at 
Church. Furthermore, the Juſtices of the Peace had power to puniſh de- 
ceit in Meaſures, Weights, Forcible Entries, and Detainers. In many of 
which caſes, the penalty being Fine and Impriſonment, became a ſnare to 
many of the Juſtices, eſpecially ſuch as were of the greater and higher rank, 
who having Caſtles of their own, under colour of 7u/t:c- impriſoned De- 
linquents in their own Caſtles, and ranſomed them at their own pleaſure; 
which proved a great oppreſſion to the people, and occaſioned a Law, 
that no Juſtice ſhould commit any Delinquent to other than the County-Goal, 
ſaving Franchiſes to the Lords. Thoſe times are happy, when Juſtice 
waits not altogether at Court, but grows up in the Fields; and Juſtices 
of Peace, as the King's Arms upon the Royal Mace, are terrible only to 
the bad; and not as they are pictured before an Ale-houſe-door, to invite 
men to tranſpgreſs, 

The Laws tor the preſervation of the peace, concern either puniſhment 
of Crimes committed, or prevention of them from being committed. 
There is a ſucceſſion of crimes, as of Men and Ages; becauſe the Scrip- 
ture tells us, that he hearts of all are faſhioned alike ; yet it is with ge- 
nerations as with men, ſome incline to ſome crimes more than other ; 
and that is the reaſon that the title Treaſon, ſometimes is ſet forth in Folio, 
ſometimes in a leſſer Volume. It is evident in Story, that the violent 
times of Richard the Second had raiſed the value of that, amongſt other 
offences, above meaſure ; not long before his time, his Father had reduced 
that wild notion of Treaſon to a certain rule, that formerly wandred in a 
Wilderneſs of opinions, But Henry the Fourth, either to fave his own 
ſtake, or to take the people, or both, reduced it again to the Statute-rule 
of Edward the Third, and made void that Statute of his Predeceſſors; 
which had made a former Act of Parliament, and all the ſervice thereby 
done, Treaſon. The Dimenſions of Treaſon thus clearly limned and de- 
clared, taught ill- diſpoſed minds to keep out of the Letter, and yet to be 
bold with the Senſe : Counterfeit Money they durſt not; yet to diminiſh 
the ſame, they thought came not within the Circle: and ſo it became a 

common grievance, till a Law was made, That 2 impairing 
Money ſhould be Treaſon. And jo the Parliament held forth to all men, that 
they kid a power to declare Treaſon, without the bounds of the Statute of Ed- 
ward the Third. The like power it held forth in the time of Henry the 
Sixth ; for men knew that Burglary and Robbery were mortal crimes, 
they would no more of that ; now they deviſe a way to ſpoil, and prey 


for themſelves, and yet neither to rob, nor break Houſe. To this end 


L I. 6. c. 6. 


they would ſcatter little Scrolls in writing, requiring the party that they 
intended to prey upon, to leave ſo much money upon ſuch a day, at ſucha 
place; and this was / pzna of burning the parties Houſe and mo 
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which many times did enſue upon default made. This practice was at 
once made Treaſon, to prevent the growth of ſuch an evil. And the like was 
done with Robberies and Manflaughters, contrary to the King's Truce 1, H. 6 e. 8. 
and Safe- conduct. 

As many or more new Felonies were alſe now created. 

One was the cutting out of men's Tongues, and plucking out of Eyes; a5 H. 4. c 4. 
ſtrange cruelty ! And that ſhewed the extream ſavageneſs of thoſe times; 
ſo much the more intolerable, by how much the poor tortured creature 
could hardly be either Eye or Ear-Witneſs of the truth of his own 
wrong. 

4; 2 Felony was, the cuſtomary carrying of Wool, or Wool-fells is H. 6. c.1;. 
out of the Realm, to other places; except Calais. 

"o mm Felony concerneth Soldiers, which I refer over to the next 
Chapter. 

The laſt was, Servants plundering their Maſters Goods, and abſenting 33 H. G. e. i. 
themſelves: if upon Proclamation made, they appear not, this was alſo 
made Felony. 

In the next place, as touching Forcible Entries, and Riots, the remedies 
ſo often inculcated, and new dreſſed, ſhew plainly the nature of the times. 
Theſe kind of crimes commonly are as the light Skirmiſhes in the begin- 
ning of a War, and follow in the Concluſion alſo, as the faintings of a 
Battle fought till both ſides be weary. 

I ſhall not enter into each particular Statute, divers of them being lit- 
tle other than as aſſeverations annexed to a Sentence; to add credit, and 
ſtir up minding in men, that otherwiſe would ſoon forget what is ſaid or 
done. The remedies formerly propounded, are now refined, and made 
more effectual. 

Firſt, In regard of ſpeed, which is as neceſſary in theſe forces, as the 
ſtopping of the breaches of Waters in the firſt act; and therefore one 
Juſtice of the Peace may proceed upon a holder by force, or breaker of the 
Peace, with a Continuando : but Riots are looked upon as more dange- 8H. 6. c.g, 
rous ; and the firſt oppoſition had need be more ſtiff, leſt being unef- 
feftual, it aggravate the violence; and therefore it is required that 
two Fuftices and the Sher:zf ſhould join in the work, to carry on the 
work with more Authority and Power. And what they cannot do in 
the punitive part, they muſt certify to the King and his Council, or to 
the King's Bench, if Traverſe be made. So as though the power of the, ,, cg. 
County be annexed to the Sheriff Jure ordinario to maintain the Peace, 2 H. ;. c.g. 
yet the Parliament did delegate the ſame upon Juſtices, as it thought 
moſt expedient, 


To maintain and recover the Peace when it is broken, ſhews 
more Power; but to prevent the breach, ſhews more Wiſdom : and 
therefore to all the relt, the Wiſdom of theſe Times provideth care- 
fully. | 

Firſt, For Guards and Watthes, according to the Statute at Vint. and 
committed the care thereof to the Juſtices of the Peace. zu ez. 

And Secondly, Againſt the gendring of parties; for it is commonly 
ſeen, that ſuch as are admired for excellencies of perſon, are ſo far ido- 
lized of ſome, as that their Geſtures, Actions, and Opinions are obſer- 
ved: Tokens of favour (though never ſo ſmall) are deſired from ſuch; 
and the 7do/ likes it well; gives Points, Ribbons, it * be Hats; and 
with theſe, men are ſoon gained to be Servants in the faſhion, _ not 
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long after to be Servants in Action, be it War, or Treaſon, or any other 
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way. This manner of cheat, the former times had been too well acquain- 
ted with; Knights and Eſguires are not to be feared in times where the 
word Lord carries the wonderment away; their offences againſt the 
Statutes of Liveries, are all great, though in themſelves never ſo ſmall; 
and therefore are ſure of Fine, and Ranſom; and it is well if they eſca 
a year's impriſonment without Bail or Mainprize. Lords may wear t 
King's Livery, but may give none. Knights and Eſquires may wear the 
King's Livery in their attendance upon his perſon, but not in the Coun- 
try. The King and Prince may give Liveries to Lords, and menial Ser- 
vants, The ſum is, that Liveries may be given by the more publick 
perſons, for ſtate, not to make parties; and men may wear Lzveries 
in token of Service in Peace, and not in Arms. 

One thing muſt be added to all, which may concern Trial in all, viz. 
A Law was made, that Noble Ladies ſhall be tried by their Peers. A Law 
now of the firſt ſtamp ; and ſtrange it is, that it never came before now 
into the breaſt of the Law ; but that it came now, it is not ſtrange. No 
meaner perſon than the Dutcheſs of Glouceſter is firſt charged with Trea- 
ſon; when that could not appear, then for Necromancy ; very fitly, that 
ſhe might be tried by the Eccleſiaſtical way of Witneſſes. She is found 
guilty, and a Sentence of Penance, and Impriſonment, or Baniſhment 
paſſed thereupon ; after ſuch a wild way, as both Nobles and Commons 
paſſed this Law, for the vindication of that noble Sex from ſuch hudling 
Trials for the future, | 


CH A P. XXIL 
Of the Militia during theſe Times. 


HE Title of Henry the Fourth to the Crown, was maintained prin- 
cipally by his Tenures, which the Courtiers call Knight-ſervice ; 
but the Common People, Focte of Arms : And that which deſtroyed 
any a man, was the principal means of his ſubſiſtence. Otherwile it 
is clear, that his Title was ſtark naught; nor could he out-face Mortimer's 
itle, without a naked Sword, which he uſed warily : for he had Ene- 
mies enough to keep his Sword in hand ; and Friends enough to keep it 
from ſtriking at rando m. For coming in by the people's favour, he was 
obliged to be rather remiſs than rigorous : yet his manner of coming was 
by the Sword, and that occafioneth men much to debate about his abſolute 
power in the Militia, as ſuppoſing that what power he had, other Kings 
may de jure challenge the ſame. And let that be taken for granted, though 
it will not neceffarily follow in true reaſoning : And let it.alſo be taken 
for good, That Henry the Fourth entred the Throne by his Sword ; yet 
is there not any Monument in Story,omAntiquity, that favoureth any 
abſolute right in him over the Militia; but the current is, I think, 
ſomewhat clear againſt it. : 


Firſt, Becauſe Henry the Fourth de jure could not compel men to 
ſerve beyond the Seas, but raiſed them by contract; and therefore by Act 
of Parliament, he did confirm the Statute 1 Ew. 3. Stat. 2. cap. 5. which 


Statute was purpoſely made to that end, And the fame allo is _ 
nance 
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nanced by another Statute made in theſe times, whereof we now treat; 18H. 6. c. 19. 
by the words whereof appeareth, that the Soldiers for the foreign Service 
were levied by Contract between them and the Captain, who undertook 
to levy them by Wages; ſo as none were then compelled to enter into Ser- 
vice by Impreſt, or abſolute Command. Nor is there any Authority a- 
mongſt all thoſe cited in Calvins Caſe, that doth mention any ſuch thing ; 7 H. 4. Hi. 
but contrarily, that Opinion of Thirning is expreſs, That the King cannot berb. Protect. 
fend men beyond Seas to Wars without Wages ; and therefore no man is 122 
bound to any ſuch ſervice, by any abſolute Legiance, as the Reporter would 
underſtand the point; but it he receiveth Mages thereto, he by that Con- 
tract binds himſelf, 
Secondly, It ſeemeth alſo to be granted, that ſuch as went voluntarily in 
the King's Service, ever had the King's Pay, after they were out of their 
Counties, if the King ruled by his Laws. For by the Statute formerly 
mentioned, the King did likewiſe confirm the Statute of 18 Edw. 3. Stat. 
2. cap. 7. which is expreſs in that point; and the matter in fact alſo is 
tvident upon the Records. | 
Thirdly, Touching the arming of thoſe that were thus levied, as there 
was a certain Law, by which all men were aſſeſſed to certain Arms, either 
by the Service and Tenure of their Lands, or by Parliament ; for ſuch as 
were not bound to find ſufficient Arms by their Tenure, according as is 
contained in the Statute 25 Edw. 3. Stat. 5. cap. 8. So did Henry the 4H. 4. 
Fourth, by the Statute formerly mentioned to be made in his time, con- | 
firm that Law of Edwar the Third. In the argument of Calvin's Caſe 
it is much inſiſted upon, to prove the Legiance of an Engli/h-man to the 
King, to be abſolute, becauſe he hath power to ſend men to War at his plea- 
fure ; and he hath the only power to make War; and if fo, then hath he ab 
folute power in the Militia, As touching the power of ſending men to 
War, it hath been already ſpoken; but as touching the power to make War, 
there is no doubt, but where a King hath made a League with another 1g E. 3. f. 6, 
King, he only can break that League, and ſo make War ; and that O- 
—m of Brian muſt be agreed for good in that ſenſe. But if a League 
made by Act of Parliament, or it the King will have War, and the 
Parliament will make a League without him ; no Authority doth in 
ſuch caſe avouch, that it is the right of the King, or that he hath a legal 
power to break that League as he pleaſeth. Neither, in the next place, 
hath the King any Right or legal Power to make War with his own Sub- 
jefts as he pleaſeth, but is bound to maintaia the Peace, not only by his 
Oath at his Coronation, but alſo by the Laws whereto he is bound, if he will 
reign in right of an Engliſh King. For every man knoweth that the 
grounds of the Statutes of wearing of Liveries, was for the maintaining 
of the publick Peace. And Henry the F ourth, amongſt other proviſions 
made againſt that trick, hath this; That the King ſhall give only his: H. 4. e. 7. 
Honourable Livery to his Lords Temporal whom ſhall pleaſe him, and to 
bis Knights and Eſquires menial, and to his Knights and Eſquires which 
be of his retinue, and take of him their yearly Fee for term of Life ; and 
that no Yeoman ſhall take or wear any Livery of the King, nor of none other 
Lord. And another Law was made within one year enſuing, confirm-, Hf. C C 21. 
ing the former, and providing that the Prince may give Livueries to ſuch 
Lords as he pleaſes, and to his menial Gentlemen ; and that they may 
wear the ſame, as in the King's Caſe. By both which, the King and 
Prince are both in one Caſe, as touching the power of giving — 
ne 


if the one hath abſolute power, then hath the other the like; if o = 
un 
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under the Directory of Law in that point, then is alſo the other: For it 
is clear, that the King is intended by the Statute to be bound from giving 
Liveries, and the People from wearing them, otherwiſe than in eſpecial 
Caſes. And then the concluſion will be, that it the King may not give 
Liveries to the prejudice of the Peace, then may he much leſs break the 
Peace at his pleaſure; or levy Men, Arms, and War, when he ſhall think 
moſt meet. Take then away from the King abſolute power to compel men tg 
take up Arms otherwiſe than in caſe of Foreign Invaſion, power to compel 
men to go out of their Countries to War, power. to charge men for mainte- 
nance of the Wars, power to make them find Arms at his pleaſure, and laſtly, 
er to break the Peace, or do aught that may tend thereto ; and certain! 


| the power of the Militia that remaineth, though never ſo ſurely ſettled in the 


' Exa®. Collec. 
1. 400. 


P. 407. 


Ibid. fol. 406. 


King's hand, can never bite this Nation. 


Nor can the noiſe of the Commiſſion of Array entitle the King unto 
any ſuch vaſt power as is pretended, For though it be granted, that 
the Commiſſion of Array was amended by the Parliament in theſe times ; 
and ſecondly, that being ſo amended, it was to ſerve for a Precedent or 
Rule for the future : yet will it not follow, that Henry the Fourth had, 
or any Succeſſor of his hath any power of Array originally from themſelves, 
8322 in tbemſelves, or determinatively to juch ends as be, or they, ſhall 
think meet. 


Firſt, As touching the amendment of the Commiſſion, it was done up- 
on complaint made by the Commons as a grievance, that ſuch Com- 
miſſions had iſſued forth, as had been grievous, hurtful, and dangerous: 
And the King agrees to the amendments, upon advice had with the Lords, 
and Judges. And if it be true that the amendments were in the material 
clauſes (as it is granted) then it ſeemeth that formerly a greater power 
was exerciſed than by Law ought to have been; and then hath not the 
King an abſolute power of Array : for the juſt power of a King can be 
no grievance to the Subject, | 

Secondly, If the Commiſſion of Array thus mended, was to ſerve as a 
rule of Array for the future ; then there is a rule, beyond which, Henry 
the Fourth, and his Succeſſors, may not go; and then it will alſo fol- 
low, that the power of Array is not originally, nor abſolutely, in the 
King ; but from, and under theRule and Law of the Parliament: which 
rule was not made by the King's own directions, but (as we are told) be- 
yond expectation, alterations were made in material parts of the Com- 
miſſion, and the powers in execution there, whereof no complaint of grie- 
vance had been made. The iſſue then is; If the King had an Univerſal 
Power in the Array, the Parliament likewiſe had a general liberty, with- 
out any reſtriction to correct that power. 

Laſily, Suppoſe that this power of the Parliament is executed, and 
concluded, by the Commiſion thus amended, and that thereby the King's 
power is eſtabliſhed ; yet can it not be concluded, that this power is ori- 
ginally or abſolutely in the King. It is not ab/o/utely in him, becauſe it 
is limited in theſe particulars. 

( Firſt.) It is not continual, becauſe it is only in caſe of imminent 

nger. 


(Secondly.) It is not general upon all occaſions, but only in caſes of a 


foreign and ſudden Invaſion and Attempts. 


| (Thirdly.) The powers are not undefined, but circumſcribed, 1. 7 
21 | Array 


To 


ay 


Reigus of Henry IV. V. and VI. 


compel thoſe of able Bodies and Eftates to be armed; and thoſe of able E- 


fates, and not able Bodies, to arm ſuch as are of able Bodies and not 


Eftates : but this mult be juxta Facultates, and ſalvo Statu. 3. Where- 
as they ſtrain themſelves to make the Statute of Henry the Fourth, and 
the Cemmiſſion of Array, to conſiſt with the Statutes of 13 E. 1. 1 E. 3. 
and 25 E. 3. thereby they affirm ſo many more reſtrictions unto his 
power of Array, as thoſe Statutes are remedial in particular caſes: yet 
do I not agree to their Gloſſes, but leave them to the debate already pub- 
liſhed concerning the ſame. 

Secondly, As this power was not abſolutely in the Kings, ſo was it not 
originally from themſelves, becauſe they had not the Legiſlative Power 
concerning the fame; but the ſame was ever, and yet is, in the Parlia- 
ment. Hereof I ſhall note only three particular inſtances. 

Firſt, The Militia is a poſture that extendeth as well to Sea as Land: 
That which concerneth theSea,is the Law of Marque and Reprizal, gran- 
ted to ſuch of the people of this Nation as are pillaged by Sea, by ſuch 


as have the King's Conduct, or publick Truce. And by this Law the 4 H. f. c. 7. 


party pillaged had power to recompence himſelf upon that man that had 
pillaged him, or upon any other Subject of that Nation, in caſe upon re- 
queſt made of the Magiſtrate in that Nation, ſatisfaction be not given 
him for his wrong: it was a Law made by the Parliament, whereby the 


Chancellor had power to grant ſuch Letters or Commiſſion upon com- 


plaint to him made. 


This was grounded upon the Statute of Magna Charta, concerning Mag. Charta. 
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Array ſuch as are armed, ſo as they cannot aſſeſs Arms upon ſuch. 2. Ty Collect. 4 24. 


Free Trade, which had been prejudiced by the rigour of the Conſervators® 32. 


of the Truce, againſt the King's Subjects; although what was by them 
done, was done in their own defence. And by which means the Foreign- 
ers were become bold to tranſgreſs, and the Exgliſb fearful in their own 
Charge; and many laid afide their Trade by Sea, and thereby the ſtrength 
of the Kingdom was much impaired, Nor. is the equity of this Law 


to be queſtioned ; for if the Magiſtrate upon complaint made grants not ® 


relief, the offence becomes publick, and the Nation chargeable in nature 
of an Acceſſory after the Fact, and ſo the next man liable to give ſatis- 
faction, and to ſeek for relief at home. . | 

The King then hath a power to grant Letters of Marque by Sea or 
Land, and this power is granted by Parliament ; and this power is a limi- 
ted power only in particular caſes, in regard that many times theſe prove 
in nature of the firſt light ſkirmiſhes of a general War. 

Two other inſtances yet remain concerning the Order and Government 
of the Soldiers in the Army; the one concerning the Soldiers pay, vig. 


That Captains ſhall not abate the Soldiers Wages, but for their Clothing, is H. 6. c.18, 


under peril of Fine to the King. The other concerning the Soldiers ſer- 
vice, That they ſhall not depart from their Colours without leave, before 


the time of their ſervice be expired, unlejs in caſe of fickneſs, or other good cap. 19. 


cauſe teſtiſied allowed by the Captain; and fuch as ſhall do otherwiſe, 
ſhall ſuffer as Felons. Which Laws could not have holden in force, had 
they not been made by Parliament, in reſpect that the penalties concern 
the Eſtatesand Livesof men, which are not to be invaded but by the Law 
of the Land. So as both Captains and Soldiers, as touching the Legiſla- 
tive Power, are not under the King in his perſonal capacity, but under 
the Law of the Parliament. 
7 X X Laſt Iv, 
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Laſtly, As the rule of War was under the Legiſlative Power of the Parlia- 
ment, ſo was the rule of Peace: for whilſt Henry the Sixth was in France, 
which was in his Tenth year, from St. George's day till February follow- 
ing; the Scots propound terms of Peace to the Duke of Glouceſter, he 

Hall. 16 H. &. peing then Cuſtos Regni; which he referred to the Order of the Parlia- 
ment, by whom it was detetmined, and the Peace concluded, in the ab- 
ſence of the King: and was holden as good and effectual by both King- 
doms, as if the King had been perſonally preſent in his full capacity. 


C HAP. XXIII. 


A Survey of the Reigns of Edward the Fourth, Edward the 
Fifth, and Richard the Third. 


TY E Reign of Henry the Sixth was for the moſt part, in the for- 
mer parts of it, like Fire buried up in the Aſhes ; and in the latter 
parts, breaking out into a Flame: In the heat whereof, the Duke of 7or4, 
after Fealty given by. him to Henry the Sixth, and Diſpenſation gotten 
from the Pope to break his Faith, loſt his life; and left his Son the Mark- 
grave to purſue his Title to the Crown ; which he claimed by Inheri- 
tance, but more eſpecially by Act of Parliament made upon the a- 
greement between Henry the Sixth and his Father. This was Edward 
the Fourth, who nevertheleſs reſerved himſelf to the Election of the 
Lords, and was by them received, and commended to the Commons 
82 Military in the Field“. By which means he gaining the poſſeſſion, had alſo. en- 
Eleclion. couragement to maintain the ſame; yet never held himſelf a King of 
full Age, ſo long as Henry the Sixth lived, which was the one half 
of his Reign, Nor did he, though he held many Parliaments, ſcarce 
reach higher than at reforming of Trade; which was a Theme well 
pleaſing to the people, next unto their Peace, which alſo the King care- 
fully regarded. For although he had been a Soldier of good expe- 
rience, and therewith ſucceſsful, yet as one loth to truſt too far, ei- 
ther the conſtancy of the people of his own Opinion, or the fortune 
of War with his neighbouring Princes, he did much by brave coun- 
tenance and diſcourſe : and yet gained repute to the Engliſh for va- 
lour, after the diſhonourable times of Henry the Sixth. He had much 
to do with a wiſe King of France, that knew how to lay out three or 
four calm words at any time, to fave the adventure of his people's Blood; 
and make a ſhew of money, to purchaſe the peaceable holding of that 
which was his only by force, until the wind proved more fair to bring all 
that continent under one head. 
In his Government at home, he met with many croſs Gales occaſioned 
principally by his own raſhneſs, and neglect of the Earl of Yarw:c#'s ap- 
proved friendſhip, which he had turned into profeſſed enmity ; and 10 
weakned his own cauſe thereby, that he was once under water, his King- 
Com liv. 3: © dom diſpoſed of by a new intail upon the Heirs of Duke Clarence; and 10 
+ 2 © the Earl of Yarwick remained conſtant to the Houſe of ork, though this 
particular King was ſet afide. Nor did he in all this gain any thing but 
a Wife, who though his Subject, and none of the greateſt Family, ne- 
ther brought any intereſt unto her Lord and Husband amongſt Foreign 
| Princes, 


ec 
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Princes, brought nevertheleſs a Pearl, which was beyond all; which was, 
the purchaſe of the Union between the two Houſes of Terk and Lancaſter, 
and a peaceable ſucceſſion in the Throne for a long while to come. It 
muſt be granted, that there fell therewith an unhappy inconvenience in 
the N a new Nobility of the Queen's Kindred, of whom the an- 
cient Stock of Nobility thought ſcorn ; and yet they were fo conſiderable 
as to be envied. A Wound hard to be cured, and yet eaſily avoided by 
ſuch as know how to deny themſelves : And therefore can be no prejudice 
unto that concluſion, That for an Engliſh King to marry his own Subject, 
is more ſafe for the King, and beneficial for the Kingdom, than to marry 
a Stranger. 


But Edward the Fourth did not long lie underneath ; upon the next 
fair Gale, he comes from beyond the Sea, and (like his firſt Predeceſſor 
of the Houſe of Lancaſter) claims only his Dutchy ; which no man 
could in reaſon deny to be his right, and therefore were the ſooner en- 
gaged with him in that accouſt, This was an act that in the firſt un- 


dertaking ſeemed modeſt ; but when it was done, appeared too bold to 


adventure it upon the Cenſure of Henry the Sixth ; and therefore they 
were not more ready to engage, than ſlack to diſ- engage, till they were 
ſecure in the King's Intereſt; which not long after enſued, by the death of 
Henry the Sixth. Thus Edward the Fourth recovered the Crown, to 
fave his Dutchy. His Government was not ſuitable : for he came in by 
the People, but endeavoured to uphold himſelf by Foreign Dependencies ; 
as if he deſired to ſpread his Roots rather wide than deep. How ill this 
Choice was, the event ſhewed: for Plants that roots wide, may be ſtrong 
enough againſt an outward Storm ; but they ſoon grow old, barren, and 
rot irrecoverably from beneath. Such was the end of this Man's Govern- 
ment; himſelf lived and died a King, and left Iſſue both Male and Fe- 
male; the one taſted the Government, the other kiſſed it; but neither of 
them ever enjoyed further than a bare Title, Nor was the Government 
of Edward the Fourth ſo ſecured by the Engagements of Foreigners: for 


as he ſought to delude, ſo he was deluded, both by Burgundy and Scotland, Comin. lib. 3. 
to the prejudice of all three. Towards his own people his carriage was 4: 


not ſo much by Law, as by Leave : for he could fetch a courſe out of 
the old way of rule, ſatisfy himſelf, diffatisfy others, and yet never was 
called to account. What was done by Entreaty, no Man could blame ; 
and where Entreaties are countenanced by Power, no Man durſt contra- 
dict. Thanks to his Fate, that had brought him upon a People tired by 
Wars, ſcared by his ſucceſs, and loth to adventure much for the Houſe of 
Lancaſter, in which nocourage was left to adventure for it ſelf. The greateſt 
error of his way, was in the matter of Revenue ; the former times had 


10 


— 


{ 


been unhappy in reſpect of good Huſbandry ; and Edward the Fourth Comin. lib. 3. 


was no man to gather heaps. ICE 
and his mind generally led the way thereto ; ſo as it is the leſs wonder if 


he called more for accommodations, than the ordinary Treaſury of the 
Crown could ſupply. Hereto therefore he uſed expedients, which in his 
former times were more moderate: for whilſt Henry the Sixth lived, he 


His occaſions conduced rather to diffuſe, “5. 


did but borrow by Privy Seal, and take Tonnage and Poundage by way 12 E. 4. c. 2. 


of hire. Afterwards, when no Star appeared (but what was enlightned 
from his own Sun) he was more plain, and tried a new trick, called Be- 
nevolence, Unwelcome it was, not only in regard of its own nature, but 
much more in the end: for it was to ſerve the Duke of Burgundy in 


X X 2 raiſing 
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Comin. lib 4.raifing a War againſt France in the firſt view, but in the concluſion ts --; 


2 he ſerve his own Purſe, both from Friends and Foes. And yet this alfo paſ- 
ſed without much controul ; for when diſpleaſure was like to enſue, he 
could ſpeak fair, and feaſt, and, if need was, kiſs away all diſcontent. To- 
wards his end, as ſtale drink, he grew ſour: For as in the firſt part of his 
Reign he had been ſupplied by good-will againſt Law; fo in his latter 
times, he had gotten a trick of ſupply by Law againſt good-will. This 
was by penal Laws, which are a remedy if they be uſed ad terrorem; 
but if ſtrained beyond that, the Remedy proveth worſe than the Diſeaſe, 
In their firſt inſtitution, they are forms of courteſy from the people to the 
King; but in the rigorous execution of them, are trials of maſtery of the 
King over the People, and are uſually laid up againſt days of reckoning 
between the Prince and them. 

Thoſe penal Laws are beſt contrived, that with the greateſt terror to 
the Delinquent, bring the leaſt profit to the King's Coffers. Once for all, 
this King's Acts were many, his Enterprizes more, but ſeldom attain- 
ing that end which they faced. He was a man of War, and did more 
by his Fame than his Sword ; was no ſooner reſolved in good earneſt, 
but he died, left a Kingdom unaſſured, his Children young, and many 


friends in ſhew, but in truth very few. 


Ew. 5. and Now, if ever, was the Kingdom in a Trance. Edward the Fourth left 
Kich. 3. a Son, the Prima materia of a King, and who lived long enough to be 
enrolled amongſt Engliſb Kings, yet ſerved the place no further than to 

be an occaſion to fill up the meaſure of the wickedneſs of the Duke of 
Glouceſter, and a monument of God's diſpleaſure againſt the Houſe of Ed- 

ward the Fourth ; whether for that breach of Oath, or treachery againſt 

Henry the Sixth, or for what other cauſe, I cannot tell. But at the beſt, 

this Prince was, in relation to his Uncle the Duke of Gloucefter, little 0- 

ther than as an Oveer/eer to an Executor, that might ſee and complain, 

but cannot amend. For the Duke ruled, over-ruled, and miſ-ruled all, un- 

der the name of Edward the Fifth; and left no monument of good Govern- 

met upon record, till he changed both the Name and Perſon of Edward 

the Fifth to Richard the Third: his Fame had lifted him up, and might 

Mercat. de have ſupported him, had he regarded it. But as no man had more ho- 
"4 WP. nour before he aſcended the Throne, ſo no man ever entred and fate there- 
on with leſs. His proceedings were from a Protector to an Uſurper, and 

thence to a Tyrant ; a Scourge to the whole Nation, eſpecially the Nobi- 

lity ; and laſtly, an inſtrament of God's Revenge upon himſelf, a man 

made up of Clay and Blood, living not loved, and dying unlamented, 

The manner of his Government was ſtrained ; having once won the Sad- 

dle, he is loth to be caſt : knowing himſelf guilty all over, and that no- 

thing could abſolve his Fame but a Parliament; he calls it, courts it, and 

where his Wit could not reach to apologize, he makes whole by recom- 

1 R. 3. c. 2. pence ; takes away Benevolences ; he is ready to let them have their pre- 
ſent deſires, what can they have more? He promiſeth good behaviour 

for the future ; which he might the better do, becauſe he had already at- 

tained his ends. Thus in one Parliament (for he could hold no more) 

he gave ſuch content, as, even to wondermemt, he could as ſoon find an 

Army in the field to fight for him, as the moſt meritorious of his Pre- 

deceſſors. His ill Title made him very jealous, and thereby taught his 


beſt Friends to keep at a diſtance ; after which time few eſcaped that 
: j | came 
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came within his reach; and ſo he ſerved God's Judgment againſt his ad- 
jutants, though he underſtood it not: Amongſt the reſt, againſt the 
Duke of Buckingham his great Aſſociate, both in the Butchery of the two 
young Princes, and Uſurpation of the Royal Sceptre. He lived till he 
had laid the Foundatian of better times in the perſon of Henry the Se- 
venth, and then received his reward. But an ill Conſcience muſt be con- 
tinually fed, or it will eat up its own womb. 

The King's mind being delivered from fear of the Sons of Edward the 
Fourth, now dead, torments himſelf with thoughts of his Daughter alive: 
aſhamed he is of Butchery of a Girl ; he chuſeth a conceit of Baſtardi- 
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zing the Children of Elizabeth Gray, that calleth her ſelf Queen of; Rich. 3.c. 15. 


England; but this proved too hard to concoct. Soon after that, he goes 
a contrary way. The Lady Elizabeth Gray is now undoubted Wife of 
Edward the Fourth, and her eldeſt Daughter as undoubted Heir to the 
Crown. And fo the King will now be contented to adventure himſelf 
into an inceſtuous Marriage with her, if his own Queen were not in the 
way, only to ſecure the Peace of the Kingdom ; which he, good King, 
was bound in Conſcience to maintain, though with the peril of his own 
Soul ; and in this Zeal of Conſcience, his Queen ſoon went [or was ſent 

out of the way, and ſo Love is made to the young Lady. But Henry Ear 

of Richmond was there before ; and the Lady warily declined the choice, 
till the golden Apple was won, which was not long after accompliſhed ; 
the King loſing both the Lady, his Crown, and his own Life together, 
put an end to much wickedneſs, and had the end thereof in Bofworth- 


Field. 


C HAP. XXIV. 


Of the Government in relation to the Parliament, 


HE Seaſons now in tract were of ſhort continuance ; Lives paſſed 
away more ſpeedily than Years; and it may ſeem uſeleſs to en- 
quire what is the nature of the Government in ſuch a time, whenas the 


greateſt work was to maintain Life and Soul together; and when all is 


done, little elſe is done. For though the Title of the Houſe of 7ork was 
never ſo clear againſt that of Lancaſter ; = it had been ſo long darkned 
with a continual Succeſſion of Kings of the Red Roſe, who either by their 
Merit had gained a Throne in the people's Hearts, or by their Facility 
had yielded their Throne up to the people's Will, as it proved not eaſy 
to convince them that liked well their preſent Lot, and were doubtful of 
change; or to make them tender of the Right of Edward the Fourth 
above their own quiet. Above threeſcore years now had England made 
trial of the Government of the Lancaſtrian Princes, and thereof about 
Thirty years experience had they of Henry the Sixth ; they ſaw he was 
a gentle Prince. On the other fide, Edward the Fourth, newly ſprung 
1 out of a Root watered with blood, himſelf alſo a man for the 
eld. : 
This might well put the minds of the People to a ſtand, what to think 
of this Man, whoſe Nature and Ends are ſo doubtful, and brought no- 
thing to commend him to the good wills of the People, but his bare 


Tide ; which the common fort uſually judge of according as they fee 
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3 
Of the Parliament, during the 


it proſper more or leſs, Add hereunto, that Divine Providence did not ſo 
clearly, nor ſuddenly, determine his ſecret purpoſe concerning this change, 
by any conſtant ſucceſs to either part ; by means whereof, the one half 
of Edward the Fourth's Reign was ſpent while as yet Henry the Sixth 
was in view, and the minds of men left unaſſured, neither truſting much 
to Edward the Fourth, nor he to them. And after that Henry the Sixth 
was gone out of the way, Edward the Fourth could not readily change 
his poſture; uſed Arguments of Force and Power, and for the molt part, 
looked like a man in Arms, with his hand on his Sword, ready to draw 


upon the next man that ſtands in his way. 


Thus are the people partly driven, and partly drawn, into an Oath of 
Allegiance unto Edward the Fourth, under peril of Attainder ; and the 
Parliament aſſured unto him once more. For immediately upon the de- 
parture of Edward the Fourth beyond Sea, after Ten years of his Reign, 
the Parliament (never ſtaying for the iſſue of Providence) declared 
the Throne void of Edward the Fourth, and Henrythe Sixth King. The 
Judges likewiſe of the Courts of Weſtminſter determined the fame thing, 
as may appear by the Law-Reports of thoſe times in Print : wherein re- 
attachments were often granted by them upon diſcontinuance of Proceſs 
by this Demiſe of Edward the Fourth. And thus Henry the Sixth is 
once more King for fix Months, viz. from October to April, at which 
time the Ballance turns ; Edwardthe Fourth returns, gets intotheThrone ; 
Henry the Sixth is again dethroned ; all things are as they were, and all 
confirmed by Act of Parliament. For that Body is ever wiſe enough to 
fide with Power, rather than to ſpend much time upon fruitleſs Orders 
and Votes that will pierce no Armour ; and therefore, like the times, muſt 
needs be ſubject to fits of diſtemper at the coming in of every Tide ; and 
did build and pull down, enact and diſenact, turn and return the Eng- 
liſb Crown from York to Lancaſter, and back again; and in concluſion, 
for ſome time did do little but undo, Nor can they be juſtly cenſured 
herein ; for Councils of men are not ordained to hinder divine Provi- 
dence, or over-rule Fate; but to foreſee, and cloſe with Occaſions, in the 
moſt advantageous way for the publick good ; and when both Winds 
and Currents are uncertain, to ride at flote, till they can diſcern the mot 
commodious Haven to winter in. To impute therefore fault unto the 
Parliament in ſuch Caſes, for want of Uniformity, and Immutability of 
Counſels, is ſomewhat like the Notion that Batchelors conceit of Wives; 
they would have, but they do not know what: No other than an Idea of 


their own fancy. 


Now if it be enquired which courſe prevailed, in order either to the 
King's Royalty, or the People's Liberty, I ſhall anſwer, Neither of theſe; 
but the Houſe of York prevailed to hold the Crown, and might have ad- 
vanced the Authority thereof, had they not fall'n out amongſt themſelves 
for the ſpoil ; and Edward the Fourth was not altogether diſpoſed there- 
to. The ſucceſs that he had in the Field, and his Soldiery, made him 
look big like a King of the greater ſize ; but Kings ſleep not ſecurely up- 
on ſuch Pillows. When the Militia is on horſeback, it is as ready to be 
a Guard upon the King, as for him; and when it is moſt ſober, not ſo 
eafily governed as a Commonwealth, And therefore Edward the Fourth, 
now in Arms, though he found it a hard Notion to maintain the People's 


Liberty where no manis free from the Soldier, yet he inclined * 
c 
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We read of a multitude of Taxations of all ſorts; and of Benevolences, 

the worſt of all thoſe ſorts. For Soldiers muſt have money; or if not, 

they will have it: bat th: King would not force things fo far as his power 

could reach; he will have Money, but it ſhall be by order of the Parlia- 

ment. He might have pretended much upon the Commiſſion of Array; '2 E. 4. v. 8. 
yet did it not, but choſe rather to be Lord of the Seas. And becauſe it 

was too great a Farm for his private Purſe, he prays aid of the Parliament 

by the way of Tonnage and Poundage, which was in demand nine years be=,, x, 4 e . 
fore the Parliamen granted it, And when it was granted, it was with 

fach reſtrictions, that it is evident the King preferred the right of the Par- 

liament therein, above his private honour. 

Secondly, Titles of Honour are but windy Notions ; and every one 
knows what claim is made by Kings, to have the ſole intereſt in confer- 
ring the fame. This Edward the Fourth neglected fo far, as he intereſt- 
ed the Parliament, both in the conferring of them, and reſuming the 13 E. K u. 10. 
ſame. 

Thirdly, The Courſe of Trade was now more eſpecially looked to, not by 
the King and Privy Council, but by the Parliament. And becauſe it 
was much decayed, partly by reaſon of the ill Government thereof, and 
partly by the exceſſive laviſhneſs of theſe times, many Laws are made 
for remedy of both. And firſt, the Staple was ſettled ſometimes at 
Calais alone, ſometimes at it and Midaleborougb; and by this means, Eng- 1 4. ©. 1, 
land gained Trade from both Nations; but the principal thanks is to IN * A 
given to the intereſt between the King and the Houſe of Burgundy. Then | 
courſe is taken for the bringing of the Staple Commodities only to thoſe 3 E, 4. c. 1. 
places, and the return to be made in Money and not Commodity by Ex- 
change, Then for the well making of Staple Manufactures, and re- 
ſtraining Importation of Foreign Manufactures of ſuch kinds. Then 24 f — 

gainſt tranſporting of Eugliſb Coin, and importing of Foreign Coin, other 17 E. 4 
than Bullion, 

And as touching the ſecond grievance, it ſeems, gallantry or vanity of 
Apparel was a ſore Diſeaſe of theſe times, which were become times of 
Fathions, and wherein the King led the way by his own example. For 
he deſired to be brave; and that he might be more brave, he paſſed = = 
Laws that the people ſhould be leſs brave, aſſeſſing a ſort of Apparel for 17 E. c. 
every degree, and therein ſtooped ſo low, as to define the faſhions of their 
very Shoes. 

Fourthly, The Parliament retained their ancient right of reducing 
courſe of Fudicature. For whereas Sheriffshad hitherto holden their courſe 
of Trial of the meaner ſort of Felonies and Treſpaſſes, and Offences, de- 
terminable only by Impriſonment, or Finesand Amerciaments ; whereby 
Mens Eſtates did lie under the continual pillage of theſe covetous and 
extorting Officers; it was eſtabliſhed by the Parliament, that theſe Men E. 4. 2. 
ſhould have for the future, only power of enquiry, and to certify at the 
next Seſſions, and there the Trial to be; and Fines and Amerciaments 
to be ſet, taxed, and eſtreated unto the Exchequer, and from thence 
to be levied, and thereof the Sheriff give account. This was a great ſecu- 
rity to the people's Eſtates, but gave them not a full remedy : For though 
the Trial was now more fair, yet theſe Officers were Judges of ſuſpicion, 
and had ſtill power upon ſuſpicion to impriſon their perſons, and ſeize 
their Eſtates, under colour to ſave them for the King, in caſe Conviction 
followed. 3 

For remedy hereof, the Juſtices of the Peace have now power 2 3. 6. 3. 


12. 
1.2.3. 
cap 1. 


g. 
1. 
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them to Bail, in caſe of light ſuſpicion ; and it is further declared, Hat 
no man's Eftate hall be firſt ſeized, till Convittion and Attainder firſt be 
had. And becauſe of Eſcheators grew no leſs burthenſome in their way, 
it was therefore ordered, that no man ſhall be allowed in ſuch Office, un- 
leſs he hath Lands to the value of Twenty pounds per Annum; and that 
he ſhall be reſponſible for ſuch wrong done by himſelf, or by his Deputy 
and Farmer. 

Thus Edward the Fourth quitted himſelf like a King in many regards; 
but ſoon ran himſelf out of breath, gave his Lamp to his Son, that was 
too weak to hold it; a Third ſnatches it away, and for two years carry- 
ing it exceeding well, then yielded up all encroached Royalty to the 
People, and his Crown and Lite to his Succeſſor. 


CHAP. XXV. 
The Condition of the Clergy. 


— 


F any gains were had in theie uncertain times, the Church- men might 
ſeem to have them; having now this advantage, that the Commo- 
nalty was diſtracted with uncertain intereſts of the Succeſſion of the Crown : 
And themſelves only united under the Popedom, now freed from all 
Schiſm; and the Popedom managed by Sixtus the Fourth, who had 
the hap to be accounted more virtuous than any of his Predeceſſors had 
been, and to have all the Chriſtian Princes wholly at his devotion. 
And laſtly, Both the Clergy and the Kings were now jointly engaged 
againſt the rifing power of Religion, then called Hereſy ; in order where- 
unto, the Clergy leading the way, had the applauſe of them that followed, 


upon an implicite Faith, that whatſoever was done by them, was exceeding 


well done. 
Nor was it wiſdom for Kings that fate looſe in their Thrones, to ſtum- 
ble the good Opinions of ſo conſiderable a party towards them. And 


therefore Edward the Fourth, in his firſt entrance, granted to the Clergy, 


Antiq. Brit. 
294. 


Per Paſton. 


ec 


Littleton. 


that which could never be by them obtained from any of the foregoing 
Kings, viz. Free liberty of Proceſsin all Caſes Ecclefiaſtical, and in Tythes 
of Wood above twenty years growth; and in caſe they were troubled upon the 
Statutes of Proviſors, they ſhould have their remedy in the Chancery againſt 
thoſe Fudges, and their Proceedings in ſuch Caſes there to be cancelled. This 
was done by Charter, and was ſufficient to ſhew what the defire of the 


Clergy, and the intention of the King was, viz. At once to favour the 
Church, and under colour of favour done to the Clergy, to cancel both Common 


and Statute-Laws of the Kingdom, by the power of the Chancellor's Decree : 
Nevertheleſs all this was but the King's breath ; the policy changed never a 
whit the more. For the Common Law held on its courſe, not only in 


Caſes depending before the Holy Chair, but alſo even before the Biſhop 


ol the Dioceſs at home; ſo as neither the King was concluded from his 
Suit, nor the wy endamaged from his Action by any ſuch Charter. 
e 


And ſo far were the Judges of the Common Law from being bound by 
the Chancery in ſuch Caſes, that they profeſſed they would not delay to 


grant the Habeas Corpus, to deliver any Priſoner by Decree of the Chan- 


cellor in any Caſe triable at the Common Law. Much leſs did the Par- 
liament favour theſe men ſo far, as to give them any countenance in any 


way of gain upon themſelves; but rather made bold with what the 
Church- 
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Church-men in former times challenged as their own; and upon this ac- 
count, whereas formerly it had inhibited Fairs and Markets upon the 
Lord's Day, now it inhibited the Sale of Boots, Shoes, &c, upon that 
day, though done never ſo privately : which they did at the felt only 
within the City of London, and three miles thereof, I ſuppoſe it was 
made only by way of trial, it being dangerous in ſuch times to give a 
ſtop to all England at once; otherwiſe it might be wondered, why God's 
Honour ſhould be better regarded in London than in all the Realm be- 
ſides. Of this encroachment we find no complaint made by the Church- 
men ; another touched them to the quick, although it befel only the 
Archbiſhoprick of York, that hitherto held ordinary Juriſdiction over 
all the Biſhops of Scotland, as being their Provincial, Now it is diſclaim- 
ed by them all; and they are backed therein by their King, under pre- 
tence of great inconvenience to his Biſhops in their ſo far Travels; but 
in truth, not unlike to Jeroboam, though be pretended it was too much 
for them, yet he thought it unſafe for himſelf that his Biſhops ſhould vwe 
Canonical Obedience to the Subject of another Prince; and upon this 
ground prevailed with Pope Sixtus the Fourth to make the Divorce, and 
left it to future Ages to try the validity thereof, if they would. 

This is all that I ſhall obſerve of the Government of theſe three Kings, 
whoſe Reigns in the whole exceeded not twenty-ſix Years; and their 
compleat Power therein, not much above half ſo many. 


C HAP. XXVI. 


A ſhort ſum of the Reigns of Henry the Seventh, and 
Henry the Eighth. 


7 I HE courſe of Engliſb Policy hitherto wandring in the different 

Currents, ſpringing from the double head of Monarchy and De- 
mocracy ; and in them likewiſe often toſſed up and down, partly by the 
blaſts of windy Titles and Pretenſions, and partly by the raging Tides 
from the Roman See, now begin to come to anchor within view of 
ſhore. Happy England, if the ſame prove good Harbourage for a fainting 
Nation! Two Kings now undertake the Steerage; the work of the firſt, 
was to ſtill the Winds, the other the Seas, and fo to bring the Adventure 
ſafe home. Henry the Seventh hapned upon a good preparative for this 


work, in that he delivered the Kingdom from a Tyrant, whoſe irregular 


and bloody way was ſo odious to the people, that it ſet a foil upon his 
Succeſſor's Government, and made his Wiſdom, Valour, and Juſtice 
appear greater than poſſibly it was. His Valour made way tor the 
other two; he had enough thereof to ſerve a wiſe man in caſe of ex- 
tremity: at other times he made more uſe of his Majeſty than Manhood; 
being confident that the people knew not where to mend themſelves, 
but would be at his Devotion, ſo long as he was better than his Prede- 
ceſſor, though he cared not how little. His Wiſdom wag his greateſt 

rt, of which, upon all occaſions, he made the greateſf inſprovement 
be could, without reflecting upon Conſcience, or Religion, whereof he 
had taſted no more than would render him a civil man; whereunto his 
Education did lead the way. Thus, though his Valour brought him to 
the Crown, yet it was his Wiſdom that ſettled him 1n the Throne. For 


— though 
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though he loved himſelf ſo well, that he was loth to pretend allowance of 
any acceſs of Foreign help to his own atchievement in his Title, or that 
he was guilty in the leaſt manner in his entry upon the Throne; yet to 
keep danger far off, he provided one guard for his Perſon, and many for 
his Title. £9 | 

That of his Perſon, he only pretended as a ceremony of State brought 
from the French Court; and yet it is ſtrange that it went fo well down 
with a Free People. For that Prince that will keep Guards about his Per. 


ſon in the midſt of his own people, may as well double them into the pitch of an 


Thevet. lib. 4. 
Cap. 32. 


Jovius Brit. 


Army, whenſoever he pleaſes to be fearful; and jo turn the Royal power of Law, 
into force of Arms. But it was the French faſhion, and the King's good 
hope to have all taken in the beſt ſenſe, 

His Title (ſetting aſide the ſaying of Philip the Hardy, That King- 
doms only belong to them that can get them) would hardly endure the 
touch, till Pope Innocent by his Bull confirmed the Crown to him, to hold 
by a ſix- fold right, viz. Of Inheritance, of War, of Eſpouſals, of Election, 
of Gift by Parliament, and laſtly, of Pontifical Benedictiůon,; which the 
King liked marvellous well; and the rather, becauſe his Title by Marri- 
age was buried up in the middle, and ſo made the leſs noiſe. For though it 
was his beſt guard, yet he liked not that it ſhould be ſo reputed, leſt his 
Title ſhould ſeem rather conferred upon him, than gained by him; and 
ſo ſhould hold by a Woman, or at the beſt by the courteſy of Eng- 
land, if the People's favour ſhould fo far extend the Law in that point; 
by both which he holds the honour of a compleat Engliſh King diminiſhed. 
His Title by Inheritance is much diſputable, if the right Heirs of Jobn of 
Gaunt be enquired after: And much more that of War; for although 
that brought the Poſſeſſion, yet no Right or Title, but by wrong; which 
may indeed be plaiſtered over by Election or Act of Parliament; but 
then he muſt be Tenant to the People. As touching the Pontifical Be- 
nediction, himſelf took that but as a redundancy, that might ſway with 
the Clergy, and do his Title no hurt. Nevertheleſs, what ſeverally they 
cannot do, by joint concurrence he cccounts ſo fully done, as if he were 
a King againſt all the World, and more. Yet is he not ſure enough, but 
as one jealous is more tender, ſo is his eye ever upon his Title; there is 
his guard, and regard; as if it were the outworks of his Crown, which 
once loſt, the Crown cannot hold out long. In this work he minded 
ſo much his Greatneſs, that he loſt the repute of his Goodneſs. Then 
caſting his eye upon the Government, and finding it of a mixt temper, 
wherein if Royalty prevails not, Popularity will; like a good Soldier, 
whilſt his ſtrength is full, he fallies upon the people's liberties, in regard 
of their perſons, with ſuch cunning conveyance, as he taught the People 
to dance more often and better to the tune of Prerogative and Allegiance, 
than all his Predeceſſors had done. Nor did the people perceive it, till 
they were over their ſhoes; and then they clearly faw their condition, 
and that it was in vain for ther to wrangle with their own Acts; of which 
more particularly in the next Chapter. The Legiance of the perſons of the 
People once gained, their Eſtates more eaſily follow: and therefore though 
in the former he wrought by Ambuſcado, in this he may be more brave, 
and charge them in the Van. Let this he did alſo by degrees; firſt by 
light ſkirmiſhes of borrowing ſmaller ſums of money (poſſibly when he had 
no need) and paying them again, thereby to gain credit for greater ſums, of 
which he intended not fo ſudden return. Then he charges them home 
with Benevolences; (a trick gained in right of his Wife from her Father) 


for 
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for he hoped that the perſon of Richard the Third was now become ſo 
abominable, as his Laws would be the leſs regarded. But in this courſe 
he gained nothing but Wind. Then (as Edward the Fourth) he falls 
upon Malevolences of Penal Laws; things made in terrorem, to ſcare men 
to obedience, rather than to compel them; but are now executed ad an- 
gorem; and the people find that he is but a word and a blow with them: 
and thus, ſerving his Prerogative with Power, and his Purſe with his 
Prerogative, he made all ſerve his own turn, Humanitatem omnem vincente 
periculo. 


Tovias Brit. 


fol. g. 


In the Field he always put his Wiſdom in the Van ; for as he was par- 
ſimonious in expences of Money, ſo much rather of Blood, if he could 
prevail by Wit. Generally he was the firſt in Arms, to make Men be- 
lieve he was more ready to fight than they. Thus he many times gained 
the advantage of his Adverſaries, and ſometimes came off without 
blows. In the Battle he did put on Courage as he did his Armour, and 
would dare to adventure juſt as far as a General ſhould; as if he had 
ever regard of his Crown, rather than of the honour of a forward Sol- 
dier; which nevertheleſs was alſo ſo dear to him, as he is ſeldom found 
in the Rear, although his Judgment commanded in chief, rather than 
his Courage. In the Throne he is much more wiſe, becauſe he was wil- 
ling it ſhould be known. In doing Juſtice he is ſeldom ſuſpected, unleſs 
where himſelf is party; and yet then he is alſo ſo ſhame-faced, as he would 
ever either ſtalk behind ſome Law that had a ſemblance to his ends, or 
when he meant to ſtep out of the way, he would put his Miniſters before; 
not ſo much that his Fineneſi might be known, but his Royalty. For the 
Lion hunts not its own prey, nor is it Regal for a King to be ſeen in catch- 
ing of Money, though he be underſtood, Beſides, it was needleſs; he 
had Lords, Biſhops, Judges, and other Inſtruments of malevolent aſpects, 
as ſo many Furies, outwardly reſembling men for the Commonwealth, 
but working for the common miſchief; like ſome Pictures, one way look- 
ing right, and another way looking wrong. And thus the King comes 
lawfully by what he catched, though his inſtruments did not; and muſt 
be ſtill holden for a good King, though it be his hard hap to have ill ſer- 
vants. Take him now amongſt the people, he is alike to all, yea in ſome 
things that might ſeem to bruſh upon the King's own train; for he had 
ſome of his ſuit that were not altogether of his mind, and theſe he would 
ſpare to the courſe of Juſtice if need were. As it beſel in the caſe of the 
Duke of Suffolk, whom he ſuffered to be tried at the King's-Bench Bar, for 
a Murder done upon a mean perſon, and by ſuch means obtained the re- 
pute of a zealous Juſticiar; as if Juſtice had been his principal virtue. 
All this ſuited well with his main end; for he that will milk his Cattle, 
muſt feed them well; and it encourages men to gather and lay up, when 
they have Law to hold by what a have. 

His Religion, I touch upon in the aſt place, as moſt proper to his tem- 
per; for it was the laſt in bis thought, though many times the firſt in the 
acting. But where it ſtood in his way, he turned ĩt behind him; he made 
Church-men his inſtruments, that the matter might better reliſh; for 
who will expect aught fave well, from men of Religion? and then if the 
worſt come, he was but miſled by ſuch, as in common reaſon ought to be 
truſted. And it is his unhappineſs to meet with Clergy-men to ſerve a 
turn, and a Pope to give his Benediction to all. Nor was this gratis; for 
there were as many mutual 3 between the Clergy and him, 
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as any of his Predeceſſors of the Houſe of Lancaſter beſides. Laſtly, It 
may well be ſuppoſed, however wiſe this King ſeemed to be, that many 
ſaw through him; which procured him a troubleſome Reign; though 
many times occaſioned by his own interpoſing in Foreign Intereſts, where- 
in he ſuffered more from others than they from him. Amongſt the reſt, 
the Dutcheſs of Burgundy (though a Woman ſhe were) mated him 
with Phantoms and Apparitions of dead Bodies of the Houſe of Vor“; 
the ſcare whereof put the King and all his people in alarm; and ſtriking 
at idle ſhadows, flew one another. All which, together with the ap- 
pearances of Collections, Taxes, and other accoutrements to ſurniſh ſuch 
employments, were enough to diſturb that eaſe and reſt that the King 
aimed to enjoy; make him burthenſome to his people, and both himſelf 
and them weary of each other. And ſo he went down to the Grave 
with but a dry Funeral; leaving no better teſtimony behind him, than 
that he was a cunning man, rather than a wiſe Engliſb King. And though 
he died rich, yet is he ſince grown into debt to the Pen- men of his ſtory *, 
that by their own excellency have rendred him a better King than he 
was, 


Henry the Eighth was a Conception in whom the two Bloods both of 
York and Lancaſter did meet, both of them unconquered, both of them 
predominant; and therefore no wonder if he was a man beyond the or- 
dinary proportion of other men in ſtature of Body, and in qualities of 
Mind not diſproportionable. It is regularly true, that great Bodies move 
flowly ; but it holds not where much Spirit is: and it was the condition 
of this Prince to have a Spirit of the largeſt ſize, that ated him into mo- 
tion with no leſs ſpeed than mighty power. . This himſelf underſtood 
right well, and therefore * be haughty upon a double Title, both of 
Purchaſe and Inheritance. Nor did he fail of expectation herein; for he 
could not endure that man that would own his right in competition with the 
King's aims, and therefore would have his Kingdom be like his Doublet, 
to keep him warm, and yet ſit looſe about him, that he might have el- 
bow- room. Suitable hereunto were his undertakings, invited thereunto 
by the inordinate motions, or rather commotions of his neighbouring 
Princes: For it was now full Sea in all Countries; and though England 
was inferiour to ſome of them, yet the King held it diſhonourable for 
him not to adventure as far as the braveſt of them; and in the end out- 
went them all. What he wanted in number, he ſupplied in courage; 
wherein he ſo exceeded, that he avoided dangers rather out of Judgment 
than Fear. His Thoughts, Reſolutions, Endeavours, and Actions, were 
all the birth of Occaſion, and of each other; as if he had obtained a general 
Paſs from Providence, with warranty againſt all Counter- guards what- 
ſoever, 

His Wiſdom ſerved him to eſpy preſent opportunities, rather than to 
foreſee them ; and therefore was not ſo crafty as his Father in prevent- 
ing occaſions, yet more dexterous in giving them the rout, For G could 


manage his hand and foot better than his Father, ſtrike downright blows; 


f 


and rather than he would fail of his ends, would make one, as many times 
he did, 


Another advantage he had of his Father: for conſidering the times, 
he was a learned King, which made his Actions carry more Majel'y, 
an 
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and like a well-feathered Arrow from a ſtrong hand, drive through the 
wind ſteadily to the mark: Whenas his Father, like a weak Archer, muſt 
_— his compaſs, and crave aid of the Wind to help him to be right in the 
It is affirmed by ſome, that Henry the Eighth was courteous, and de- 
bonair; if ſo, he muſt thank his Education: but it may be rather ſu 
ow, that upon occaſion he uſed the art of Inſinuation, which he might 

rn both from the Father-ſide and Mother-ſide; but he neither prac- 
tiſed it much, nor did he rely upon that ſkill; for his reſolution led 
him to cut the knot that he could not unty. His Learning led him moſt 
to Divinity, and therein ſhewed him light enough to ſee much into the 
Myſtery of Iniquity, which he did explain to the World paſſing well; 
but as touching Devotion, he left that to the care of the Church- 
men. 

He was very well accommodated with Money: Firſt, from the full 
Coffers left by his. Father, much whereof he ſpent in Paſtimes and Gal- 
lantry, as he was Heir to Edward the Fourth; and much alſo in his De- 
votion to the Pope, as he was Heir to Henry the Seventh; in lieu of all 
which, he was rewarded with a Title, Defender of the Faith; and ſo of 
much ill gotten, was much ill ſpent. But a better ſupply he had when 
Rome and he parted aſunder, and the Current of the Riches of the Cler- 
gy was ſtopped from running at waſte, and returned into the King's own 
Treaſury; and ſo might have died the richeſt Prince in the World, but 
that he wanted the main Clauſe in the Conveyance, To have and to hold. 
The Wiſdom of God fo ordered it; for theſe felicities were too great and 
many for any moderate ſpirit to bear gently, much more for the King's 
Spirit, that was ever on the Pinacle, and grown to that height, that like 
an emboſſed Stag, none muſt cope with him, he muſt run and out- run 
all; none muſt croſs him under extreme peril; no good is to be done, but by 
following afar off. Nor is it a full wonder, if in this his heat he knows 
neither faithful Servant, Counſellor, nor Wife, but ſtrikes at all that 
ſtands in his way. Nevertheleſs, in his cool temper, and when he was 
entangled with ſome perplexed occaſion, he could uſe the advantage of 
good Counſel, and the wits of others that were more crafty than himſelf, 
Wherein it was his good hap to have ſome ever nigh him that were for 
his turn, and unto them he committed much, that himſelf might be at 
eaſe to hear good news of ſucceſsful diſpatches, 


In his youth he was ſerved by the wiſe Coupſellors trained up by his 
Father; and he then willingly enough, for his pleaſure, was contented by 
their advice to ſerve his people for a time, that they might be his Ser- 
vants for ever. The Two great Conduit-Pipes of this Treaſury, which, . 
he had from his Father, he cut off at his people's requeſt, as if he pg. 
loved his People above all his Riches. And after that, he laid aſide 
his pleaſures and youthful company, to apply himſelf more cloſely to the 
affairs of his Kingdom, as if he loved that above all pleaſure: which ne- 
vertheleſs ſtuck to him ſo long as he lived, and ſwayed too much in the 
| greateſt Affairs of his Government. 


Thus the firſt heat of his courſe was run well, ſo long as the Privy 
Council continued moderately poiſed. But no ſooner began one of them 
to put up beyond his place, and to bid adieu to the advice of all the reſt, 


N but he gets the uppermoſt ſeat in the King's Head, makes a F 
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of the King's Heart, and then it is two to one that the people in ſuch 
caſes muſt bear the greater burthen: For whoevzr firſt ſaid it, he (aid 
molt true, That Prerogative in the hand of a King, is a Scepter of Gold; 
but in the hand of a Subject, it is a Rod of Iron. The Reign of this King 
Henry the Eighth, ſerves us with much experience of this kind; for if 
the conſideration of the Affairs of this Government ſhould be divided, 
the fame would be double: the one under the Regiment of Cardinal 
Molſey; the other of the King, by Cromwel, Cranmer, Gardiner, and others 
interchangeably. I call that of Molſey a Regiment; for he was in the na- 
ture or condition of a Pro- Rex, during the King's Juvenility. This Tem- 
porizing Fortune thus ſuper- induced u — a Cardinal, (raiſed from mean de- 
gree tobe Legatea Latere, courted by Foreign Princes, flattered by the Em- 
peror with Titles of Son and Couſin) made him lead a dance, that the 
King (however active he was) is put to his career to hold him compa- 
ny; which the King perceiving, tripped up his heels, and left the Arch- 


| biſhop, the Chancellor, the Cardinal, the Legate, and many more with him, 


lying on the ground. No pride like to that of the Clergy, whrſe parts are 
more ſublime, and apprebenſions clear; and if God addeth not a ſuperiour 
Work to rule over all, a little honour will blow up all with powder. The 
King having thus matched the Cardinal, forgot his former natural pace; 
and once in a heat, could cool no more till death cooled him. He knew 
by experience, that the Cardinal could over-awe the people; why ſhould 
not the King do as much? If the Lords ſtooped to the Cardinal, why not 
much rather to the King? The Cardinal pulled down, reared up, turn- 
ed ſquare to round; why ſhould he be leſs than his Subjects? Such 
conceits as theſe ſoon wound up the King's mind to that height, that it is 
death to him to ſtoop one inch lower to more moderate advice, though 
he loved their perſons never ſo well: but all muſt be content with the 
weight of his arm, though it were no ſmall one; and yet in point of Re- 
ligion, affairs tended to a kind of Reformation all this while. 


C HAP. XXVII. 
Of the State of the Crown. 


HAT the Crown of England now abounded more in Flowers than 
Crofles, the Face of Story doth hold forth to ordinary Obſerva- 
tion; and yet few are fatisfied, either in the true nature of the particu- 
lar advantages, or in the manner how they were obtained, or in the 
continuance. I muſt therefore make a little ſtop upon them, becauſe 
in the true diſcerning of them, the diſcovery of the nature of the Govern- 
ment in latter days doth much depend. Hitherto the Crown came ſhort 
of abſolute power over the people, upon two grounds in obſervation); 
one relating to the Clergy, the other to the Laity. 


The Church-men were heretofore under a Foreign Power, and a Fo- 
reign Law; againſt which, Kings durſt not deeply engage: either not 
being aſſured of their own Title, or employed in purſuit of other game; 
or being of a weak Spirit, were ſcared with the Thunder-bolt of the Pope's 
Curſe, But the Laity were under another Law, and ſuch an one, as 


by clear and unqueſtionable Cuſtom, had eſtabliſhed bounds, between 
| | the 
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the way of Kings, and the Rights of the People. Neither did Kings 


directly invade thoſe Borders, either led thereto by a kind of Conſcience 


in ſuch of them as were morally inclined, or in others by a kind of 
fear of raiſing up Earthquakes from beneath, which commonly do o- 
verthrow high Towers ſooner than Winds from above, But now ſuch 
intereſts are laid aſide, faſt aſleep, by two Kings : Whereof one cared not 
much for Fear, and neither of them for Conſcience. For Henry the Se- 
venth, having leiſure to ſtudy the Nature, and contemplate the Faſhion 
of the Engliſh Crown, diſlikes the Model in ſome particulars. It was not 
rich enough, nor well poiſed to his mind, which ever was, not to be poor, 
but towards his latter time to be exceeding rich; as ſuppoſing that to 
be the only way to be more deſirable to Friends, formidable to Ene- 
mies, and abſolute over his People. But this opinion of his miſſed in 
the main end, though it attained his immediate deſire. For by miſta- 
king the right way, it made a rich King, but not a rich Crown. He de- 
lighted more in the riches of his People, than in a rich People: and this 
bred no good blood, becauſe the — thought that the Law was not 
on his fide in that matter. They ſuffered him to viſit their Purſes; but 
are loth it ſhould prove cuſtomary, leſt they ſhould loſe their Common 
Right. They therefore choſe rather to give him power by A& of Par- 
liament, to revoke Letters-Patent, and Grants, and make reſumptions of 
Offices, Fees, Annuities, and the like; that he might rather repoſſeſs his 
own, than poſſeſs theirs. Many Penal Laws likewiſe of a limited and tem- 
porary regard are made; and as Cheeſe after a full Dinner, they cloſe up 
all with Subfidies. For it was evident to all men, that the Royal mind of 
the King ſerved no further than to take what was given; provided that 
the People would give, what elſe would be taken. By this means Henry 
the Seventh left rich Coffers to deſcend to Henry the Eighth ; but the 
Crown was ſtill the fame in price. 


In this Act of the Play, the People carry away the plaudite. The ſe- 
cond Act was the point of Allegiance, wherein both parts carry them- 
ſelves ſo cunningly, as it is hard to adjudge the Garland; yet it may be 
thought the King obſerved it rather, becauſe he offered all the play, whilſt 
the People did only lie at their cloſe guard. The whole project conſi- 
ſted in this, to gain a more abſolute Allegiance from the Engliſb to their 
King. And becauſe thisis exemplified partly in War, and partly in Peace, 
that part which concerneth War, will more properly fall under the con- 
ſideration of the Militia: and therefore I ſhall refer the fame to that 
head, in the 32d Chapter enſuing; and will come to the ſecond confidera- 
tion of Allegiance in relation to Peace, and therein touch upon the King's 
power in making of Laws, and of Judicature according to thoſe Laws. 
As touching the making of Laws, the ingenuity of Henry the Seventh 
could not ſuffer him to make any claim thereto in any poſitive way; yet 
his Actions declare that his heart was that way. For being beſet with 
troubles, he could often fancy dangers, and arm himſelf; then call a Par- 
liament, who were wiſe enough to grant asreadily as he aſked, rather than 
to be compelled thereto, So he had Laws made according to his own 
Will, though he made them not. 


The matter of Judicature comes 8 * — —— he _ his Fuages 
appear, and not himſelf; though they did not only repreſent bis perfor, bn 
his mind: ſo things were = according to his mind, teh he = 
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< #hem not. And thus his Excellency ſeemed more eminent in finding and 
making inſtruments fitting to do his work, than in doing his own work. 
Nevertheleſs, all this was but from hand to mouth; no fundamental 
Law 1s altered all this while: If the Laws were made by Parliament, the 
King made them not: If the Judges turned the Law to the King's ear, 
the Law was ſtill the Crown, though the King wore it. But Henry the 
Eighth was no ſuch man, he had not this ſkill of undermining, nor defi- 
red it; he was tender of the leaſt diminution of his Honour, induſtrious 
in finding out the occaſion, and a moſt reſolved man to remove it out of 
the way, though it reached as high as the Triple Crown. A man under- 
neath many paſſions, but above fear. What necd he care for pretences? 
his Father loved Riches, he Power, When he came to traverſe his 
ground, he found quickly where the Church- men treſpaſſed upon him; 
and began with them, reſting upon the wiſdom of his Father, and the 
—infallibility of the Pope. Henry the Eighth had taken to Wife Katherine 
his Brother's Dowager, and continued in that condition Eighteen years 
. Jer without wrinkle of Fame, till the great Succeſs of Charles the Fifth, the 
| *..,; Queen's Brother, againſt the Pope and French, ſcared the King into a jea- 
louſy of his greatneſs; and the Emperor's failing in courteſy to Car- 
dinal Wolſey, the King's Achates, ſtirred the Cardinal's ſpirit to revenge, for 
the loſs of his hopes in the Popedom. For the Cardinal finding the King's 
mind to linger after another Bedfellow, by whom he might have a Son, 
he made the French Embafſador his Inſtrument to mind the King of 
his unlawful Marriage with the Queen, and to mention unto him Mar- 
Thuan. lib. 1. garet D'Alanſon a Princeſs of France, both in Blood and Beauty. The 
King liked the notion of Divorce, but diſliked the motion concerning the 
Tov. hiſt. fol. French Lady, himſelf being prepoſſeſſed with a fair Object at home, the 
21. Lady Anne Bullen, then attending upon the Queen. And thus being 
N moved, he entred into a ſcrutiny concerning the condition of his Mar- 
riage; wherein he had been formerly touched, both by the French and 
Spaniards themſelves, upon ſeveral motions made. 

* Firſt, between Charles the Fifth, and afterwards between the Darphine 
Slexdan. lib. g. and the Lady Mary, afterwards Queen. Hereat the Cardinal winked all 
the while, till the infallibility of the Chair of Rome came upon the Stage; 
then beſtirring his Wits, he lodged the Caſe upon Appeal thither, as he 
hoped-beyond all further Appeal; and fo held the King there faſt, till him- 
ſelf might accompliſh his own ends. But the Wheel once ſet a running, 
would not ſtay. The King eſpies the Cardinal in his way, and bears him 
* down: Then finding the fallacy of the infallible Chair, he hearkens at- 
ter other Doctors, follows their light: and being loth to hear what he ex- 
pected from Rome, he ſtopped the way to all Importation of ſuch Merchan- 
dize as might be any ways prejudicial to the Prerogative Royal, with the 
penalty of the loſs of Land, or Liberty and Fine; the two latter being 
formerly warranted by Law. The firſt ſerved as a ſcate: for (though 
it were but by Proclamation) Men might juſtly fear that he who was 10 
ſtout againſt the Pope, would not ſtick to ſcourge his own Subjects out 

of his way in the time of his heat. 

The King thus entred the Liſts both againſt Pope and Cardinal now 
under Præmuniri, (whereof he died) meets the Engli/h Clergy (thus 
loſing their Top-gallant) ſtanding up in the Rear againſt him, and talking 
at large. Nevertheleſs, the King ſtops not his career, puts them to the 
rout for maintaining the Power Legatine. They ſoon ſubmit, crave par- 

don, give a Sum of Money, and perfume their Sacrifice with that . 
iS Incenſe 
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Incenſe of Supreme Head of the Church of England. This was done, not '531- An. 
by way of Donation, (for the Convocation had no ſuch power) but by * 
way of acknowledgement, in flat oppoſition to the Juriſdiction of the 

Pope. It became the common ſubject of diſcourſe amongſt all ſorts, but Joviu« Brit. 
of wonderment to the Pope. Yer for fear of worſe he ſpeaks fair; for 25. 
he was not in a poſture to conteſt; but all would do no good. The Queen * 
had appealed to Rome; the Pope by Molſeys advice makes delays, The 
Parliament eſpying the advantage, at once took all Appeals to Rome 

away, and eſtabliſhed all Sentences made or to be made within this 24 H. 8.c.12. 
Land, notwithſtanding any Act from Rome; and enjoined the Exgliſb 

Clergy to adminiſter the ſeveral Acts of publick Worſhip, notwithſtan- 

ding any Inhibition or Excommuication from any Foreign pretended 

Power. The grounds upon the Preamble of the Law will appear to 

be Two. | 


Firſt, That the King of England is Supreme Head in rendring Juſtice 
within the Nation in all Cauſes therein ariſing ; which is more than the 
Recognizance of the Clergy, two years before this Act, did hold forth. 
Yet this acknowledgement is not abſolute, but in oppoſition to Foreign Pre- 
tenſions. 

| 4 That the Clergy in England having power, may in matters 
Spiritual determine all Doubts without Foreign help, and adminiſter juch 
Duties as to their place do belong. Not hereby determining, that the 
Church-men ever had ſuch power by Law, nor that they ought origi- 
nally to have ſuch power. They never had it; for no ſooner were they 
diſ-joined from the Laity in theſe affairs, but immediately they were un- 


_ der the Pope, and received their power from him, And, de Fure, they 


cannot challenge ſuch power, but by a poſitive Law, ſuch as this Law of 
Henry the Eighth, which alſo giveth but a reſtrictvie and limited power, 
viz. In matters Teſlamentary, of Divorce, Matrimony, Tythes, Oblations, 
and Obventions. So as if they will challenge ſuch power, they muſt 
thank the Parliament for it, and uſe the ſame accordingly as perſonsdeputed 
thereunto; and not in their own right, or right of their places. In all 
this the King's Szpremacy is but obſcurely aſſerted, and rather by impli- 
cation ſhewing what in reaſon may be holden, than by declaration of 
what was; making way thereby, | 


Firſt, Into the Opinions of men, before they were enjoined to deter- 
mine their Actions: but within Two years enſuing, or thereabout, the 
Law is made poſitive. 


\ | | 
The King ſhall be taken and accepted the only Supreme Head on Earth of :68. 8. c.1. 

the Church of England; and have power to viſit, correct, repreſs, redreſs, 

reform, reſtrain, order, and amend, all ſuch errors, hergſies, abuſes, offences, 

contempts, and enormities, as by any manner of Spiritual Authority, or 

Juriſdiction, ought or may lawfully be reformed. 


Which in the Preamble is ſaid to be made to confirm what the Clergy in 
their Convocation formerly had recognized. The corpſe of this Act is to 
ſecure the King's Title, the King's Power, and the King's Profit. As 
touching the King's Title, it is ſaid, that in right it did formerly belong 
to him; which is to be granted by all, ſo far as the power is rightly un- 
derſtood. But as touching the King's Prat, it cannot be ſaid 9 - 
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whole lump thereof did belong to the King, becauſe much thereof was 
not ſo ancient, but de novo raiſed by the Pope's extortion ; and therefore 
the true and real profits are by particular Acts of Parliaments enſuing, in 
ſpecial words devolved upon him. The nature of this power is laid down 
in this Statute under a threefold expreſſion, 


Firſt, It is a viſtatory, or a reforming power, which is executed by 
enquiry of Offences againſt Laws eſtabliſhed, and by executing ſuch 
Laws. EO 


Secondly, It is an ordinary Furiſdiction; for it is ſuch as by any Spiri- 
tual Authority may be acted againſt Irregularities: And thus the Title of 
Supreme Ordinary is confirmed, 


Thirdly, It is ſuch a power as muſt be regulated by Law, and in ſuch 
manner as by any Spiritual Authority may lawfully be reformed. It is 
not therefore any abſolute Arbitrary Power ; for that belongs only to the 
Supreme Head in Heaven. Nor is it any Legiſlative Power ; for ſo the 
Law ſhould be the birth of this power, and his power could not then be 
regulated by the Law: nor could every Ordinary execute ſuch a power; 
nor did Henry the Eighth ever make claim to any ſuch power, though he 
loved to be much truſted, 


Laſtly, This Power was fuch a Power as was gained formerly from the 
King by Foreign Uſurpation, which muſt be intended ge rebus licitis, and 
once in poſſeſſion of the Crown, or in right thereto belonging according 
to the Law. For the King hath no power thereby to confer Church- 
livings by Proviſorſhip, or to carry the Keys, and turn the infallible Chair 
into an infallible Throne. In brief, this power was fuch as the King hath 
in the Commonwealth; neither Legiſlative, nor Abſolute in the execu- 
tive, but in order to the Unity and Peace of the Kingdom. This was 
the Right of the Crown which was ever claimed, but not enjoyed fur- 
ther than the Exgliſb Sceptre was able to match the Romiſh Keys. And 


28 H. g. e. io. now the ſame being reſtored by Act of Parliament, is alſo confirmed by 
35 H. 8. c. an Oath enjoined to be taken by the people, binding them to acknowledge 
3; H. 8. e. 3. be King under God ſupreme Head on earth of the Church of England, lre- 


land, and the King's Dominions, in oppoſition to all foreign Juriſdiction. 

And laſtly, by a Law which bound all the people to maintain the King's 
Title of Defender of the Faith, and of the Church of England and Ireland, 
in Earth the ſupreme Head, under the peril of Treaſon, in every one that 
ſhall attempt to deprive the Crown of that Title. 

We mult deſcend to particulars; for by this it will appear that theſe ge- 
neral Laws concerning the King's refined Title, contained little more than 
matters of Notion, otherwiſe than a general bar to the Pope's future inte- 
reſts : And therefore the Wiſdom of the State (as if nothing had been 
already done) did by degrees parcel out by ſeveral Acts of Parliament the 
particular intereſts of the Pope's uſurped Authority, in ſuch manner as to 
them ſeemed beſt, 

And firſt, concerning the Legiſlative Power in Church-Government: It 
cannot be denied but the Pope, de facto, had the power of a Negative Vote 
in all Councils ; and unto that had alſo a binding power in making Laws, 
Decrees, and Decretals out of his own breaſt; but this was gotten by 
plunder ; he never had any right to headſhip of the Church, nor to any ſuch 

Power 
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Power in right of ſuch preferment ; nor was this given to the King as 
Head of the Church, but with ſuch limitation and qualifications, that it 
is evident it never was in the Crown, or rightly belonging thereto. 

Firſt, Nigh three years after this Recognition by the Clergy in their 
Convocation, it is urged upon them, and they pals their promiſe, in ver- 5 UI. S. c. 19. 
bs ſacerdotii. 

And laſtly, It is confirmed by Act of Parliament, That they ſhall never 
make, publiſh, or execute anv new Canon, or Conſtitution Provincial, or other 
unleſs the King's Aſſent and Licence be firſt had thereto ; and the offences 
againſt this Law, made puniſhable by Fine and Impriſonment : So as the 
Clergy are now holden under a double Bond ; one the honour of their 
Prieſthood, which binds their Wills and Conſciences : the other, the Act 
of Parliament, which binds their powers, ſo as they now neither will nor 
can ſtart. Nevertheleſs, there is nothing in this Law, nor in the future 
practice of this King, that doth either give or aſſert any power to the 
King and Convocation to bind or conclude the Clergy or the People, 
without an Act of Parliament concurring, and inforcing the fame. And 

et what is already done, is more than any of the King's Predeceſſors ever 


had in their poſſeſſion. 


A ſecond Prerogative was a definite power in point of Doctrine and 
Worſhip. For it iscnacted, that all Determinations, Declarations, Decrees, 32 H. 8. c. 26. 
Definitions, Reſolutions and Ordinattons according to God's Word, and Chriſt's 
Goſpel, by the King's Advice, and Confirmation by Letters-patent under the 
Great Seal, at any time hereafter made, and publiſhed by the Archbiſhops, 

Biſhops, and Doctors now appointed by the King, or the whole Clergy of Eng- 
land, in matters of the Chriſtian Faith, and lawful Rites and Ceremonies of 
the ſame, ſhall be by the People fully believed and obeyed under penalties there- 
in comprized : Provided that nothing be done contrary to the Laws and Sta- 
tutes of this Realm. A Law of a new birth, and not an old Law newly 
revived or reſtored. This the preſent occaſion, and the natural conſtitu- 
tion of the Law, do fully manifeſt. Theoccaſion was the preſent perple- 
xity of the people; for inſtead of the Statute ex gficio, which was now 
taken away, the Six Articles, commonly called the Six-Stringed Whip, 2; Il. g 0. 
were gotten into power by a more legal and effectual Original. The 3 
Parliament had heard the cries of the People concerning this : and having 
two things to eye at once; one to provide for the People's Liberty, 31 H. S. c. 14. 
and further ſecurity againſt Foreign pretenſions; the other (which was 
more difficult) for the liberties of the Conſciences of multitudes of men 
of ſeveral Opinions( which could not agree in one judgment, and by diſcord 
might make way for the Romiſb party to recover its firſt ground.) And 
finding it impoſſible for them to hunt both games at once, partly becauſe 
themſelves were divided in opinion, and the bone once caſt amongſt them 
might put their own co-exiſtence to the queſtion; and partly becauſe the 
work would be long, require much debate, and retard all other affairs of the 
Commonwealth, which were now both many and weighty: In this troubled 
wave, they therefore wiſely determine to hold on their courſe in that work 
which was moſt properly theirs, and lay before them. And as touching this 
matter concerning Doctrine, they agreed in that wherein they could a- 
gree, viz. To refer the matter to the King and Perſons of {kill in that my- 
ſtery of Religion; to ſettle the ſame for the preſent, till the Parliament had 
better leiſure, the People more light, and the mindsof the people more per- 
lwaded of the way. Thus the Eſtates and Conſciences of the people * 
2 2 2 0 
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the preſent muſt endure, in depoſito of the King and other perſons, that a 
kind of Interim might be compoſed, and the Church for the preſent 
might enjoy a kind of twilight, rather than lie under continual darkneſs, 
and by waiting for the Sun-riſing, be in a better preparation thereunto. 
For the words of the Statute are, That all muſt be done without any 
partial reſpe& or affection to the Papiſtical fort or any other Sect or Sects 
whatſoever. Unto this Agreement both parties were inclined, by divers 
regards. For the Romaniſts, though having the poſſeſſ on, yet being 
doubtful of their ſtrength to hold the ſame, if it came to the puſh of the 
Pike, in regard that the Houſe of Commons wanted Faith, as the Biſhop 
of Rocheſter was pleaſed toſay, in the Houle of Lords; and liberty of Con- 
ſcience was then a pleaſing Theme, as well as liberty of Eſtates, to all 
the People. | 
Theſe men might therefore truſt the King with their intereſts, having 
had long experience of his Principles; and therefore as Supreme Head, 
they held him moſt meet to have the care of this matter : for ſtill this 
Title brings on the Van of all theſe Acts of Parliament. On the other 
fide, that party that ſtood for Reformation, though they began to put up 
head, yet not aſſured of their own power, and being ſo exceedingly op- 
preſſed with the fx Articles, as they could not expect a worſe condition, 
$'eidan,lib.g, but in probability might find a better; they therefore alſo caſt them- 
Anno 1535. ſelves upon the King, who had already been baited by the German Prin- 
ces and Divines, and the outcries of his own People; and poſſibly might 
entertain ſome prejudice at length, at that manner of Worthip, that had 
its original from that Arch-enemy of his Head-ſhip of the Church of 
England. Nor did the iſſue fall out altog:ther unſuitable to theſe expec- 
tations: For the King did ſomewhat to unſettle what was already done, 
and abated in ſome meaſure the flame and heat of the Statute, although 
nothing was eſtabliſhed in the oppoſite thereto, but the whole reſted 
much upon the diſpoſition of a King ſubject to change. 

As touching the conſtitution of this Law; that alſo ſhews that this 
was not derived from the ancient Right of the Crown now reſtored, but 
by the poſitive conceſſion of the People in their repreſentative, in regard 
it is not abſolute, but qualified and limited diverſly. 


Firſt, This power is given to this King, not to his Succeſſors; for they 
are left out of the Act, ſo as they truſted not the King, but Henry the 
Eighth, and what they did was for his own fake. 
Secondly, They truſted the King, but he muſt be adviſed by Counſel of 
men of kill. 
Thirdly, They muſt not reſpect any Sect, or thoſe of the Papiſtical ſort. 
Fourthly, All muſt be according to God's Word, and Chriſt's Goſpel. 
And Laſtly, Nothing muſt be — contrary to the Laws and Statutes of 
this Realm. And thus though they truſted much, yet not all, nor over- 
long. For it was but a temporary Law, and during the preſent condition 
of affairs. Nor did the King or People reſt upon this Law ; for within three 
ears following another Law is made to confirm what was then already 
34 & 3; 8.8.done by the King; and a larger power granted to the King, to change and 
C.1. alter as to his Wiſdom ſhall ſeem convenient. Thus the King's Injunctions 
already ſet forth were eſtabliſhed, all oppoſal to them inhibited ; 
and the King hath a power of Lawing and Unlawing in Chirſt's King- 
dom, and to ſtab an Act of Parliament in matters of higheſt concern- 


ment. And the reaſon is, the King will have it ſo, and who dares = 
rs | | 
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ſay it? as Cranmer ſaid, The King loves his Queen well, but hisown opinion 
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better : For new things meeting with new love, if it be once interrupted 4ntiq. Bri: 


in the firſt heat, turns into a diſpleaſure as hot as the firſt love, Nor had 
either party great cauſe to boaſt in their gainings ; for none of them all 
had any ſecurity, but ſuch as kept cloſe to a good Conſcience. 

All this, though much more than any of his Predeceſſors ever attain- 
ed, was nevertheleſs not enough till his Title was as compleat. The Pope 
had faſhioned him one now above twenty years old, for his ſervice done 
againſt Luther, and others of that way, and ſent it to him as a Trophy 
of the Victory; this was, Defender of the Faith; which the King then 
took kindly, but laid it up till he thought he had deſerved it better; and 


therefore now he preſents it to the Parliament; who by a Statute annex-,. ;r_» . 
ed it to the Crown of England, for ever now made triple, by the 


Royalizing of that of Ireland amongſt the reſt. 
A third Prerogative concerned the King's power in temporal matters. 
And now muſt England, look to it ſelf; tor never had Engliſh King the 


like advantage over his People as this man had, His Title out-faced all 


queſtion ; left rich by his Father, trained up in the higheſt way of Prero- 
gative, abſolute Lord of the Exgliſſß Clergy, and of their Intereſt in the 
People; of a vaſt ſpirit, able to match both the Emperor and French 
at road, and yet more buſy at home than all his Predeceſſors. A King 
that feared nothing but the falling of the Heavens ; the People contrarily 
weary of Civil Wars, enamoured with the firſt taſtes of Peace and Plea- 
ſures, whiles as yet it was but in the bluſhing child-hood, over-awed by 
a ſtrange Giant, a King with a Pope in his belly; having the Temporal 
Sword in hishand, and the Spiritual Sword at his command, of a mercileſs 
ſavage nature, but a word and a blow, without regard even of his bo- 
ſom Companions : What can then the naked relation of a Subject do 
with ſuch an one ? if Providence ſteps not in, and ſtops not the Lion's 
mouth, all will be ſoon ſwallowed up into the hungry maw of Preroga- 
tive. To ſet all on work, comes Stephen Gardiner from his Embaſlage 
to the Emperor: fad apprehenſions are ſcattered, that the motions a- 
broad are exceeding violent and ſudden ; that the Emperor and French 
King are faſt in nothing, but in change according to occaſion ; that like 
the Eagle they make many points betore they ſtoop to their Prey ; that 
if the motions at home do wait upon debates of Parliament, things muſt 
needs come ſhort in execution, and the affairs of this Nation extreamly 
ſuffer. A dangerous thing it is, that the King ſhould be at diſadvan- 
tage either with the Emperor or French King, tor want of power in theſe 
caſes of ſudden exigencies, and for ſome ſmall time, during the juncture 
of theſe important affairs, that ſeeing likewiſe at home the point concern- 
ing Religion is coming to the Teſt, the minds of men are at a gaze; 
their Affections and Paſſions are on their Tiptoes. It is reaſon the King 
ſhould ſteer with a ſhorter Rudder, that this care might meet with every 
turn of Providence, which otherwiſe might ſuddenly blow up the Peace 
and good Government of this Nation. Theſe and the like repreſented a 
fair face tothat which followed, and made way for the King without ſhame 
to aſkwhatno King before him ſuffered ever to enter into conceit; I mean 


a Legiſlative Power, to this effect, That Proclamations made by the greater 3 H.8.c. 8. 


part of the King for the time being, and his Council, whoſe names bereafter 
follow, with ſuch penalties as by them ſhall be thought meet, ſhall be of equal 
force to an Act of Parliament, provided it ſhall not extend to the forfeiture 
of Eftates or Privileges, nor to loſs of Life, (but in caſes particularly 
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mentioned in the Law) Provided no Proclamation ſhall croſs any Statute, 
or lawful or laudable Cuſlom of this Realm. All which at length comes to 
be demanded by a formal Bill, with as ill-favoured a Preface as the mat- 
ter it ſelf ; which was much worſe, e'er it was well lick'd in the Houſe 
of Commons; and when all was done, proved a Bear ſtill. Whatever it 
was, it paſſed in manner aboveſaid, neither much to the deſire of the 
Commons, that ſo much was given ; nor to the good liking of the King, 
that there was no more: For inſtead of a Legiſlative Power, which he 
graſped at for himſelf, he received it in common with his Council; and 
ſo becomes engaged neither to alter nor deſtroy that [nominated] Bro- 
therhood, if he intended to reap any fruit of this Law ; leaving the point 
in doubt whether his Gain or Loſs was the greater. For this Law, thus 
made for this King, theſe Counſellors, and theſe times and occaſions, can 
be no Precedent to the future, unleſs to inform Kings that the Parliament 
hath a power to give more Authority and Prerogative to Kings than they 
or the Crown have by common Right; and to give it with ſuch limita- 
tions and qualifications as ſeemeth good to them. 

And ſecondly, That even Henry the Eighth acknowledged that the 
Legiſlative Power was not in the Crown; nor was the Crown capable 
thereof, otherwiſe than it wasconferred by the Parliament. Only Ste- 
phen Gardiner mighty glory in this Atchievement, having for the preſent 
obtained much of his ends, by perſwading the King, that Foreign Princes 
eſtranged ſrom him, not ſo much for his departure from the Pope, as for 
ſome apprehenſions they had of his departure from that way of Religi- 
on and Worſhip, which they apprehend every Chriſtian ought to main- 
tain, And therefore if he meaned to gain better correſpondency amongſt 
theſe Princes, he muſt engage more reſolvedly to the Fundamentals of 
the Worſhip, though he ſhook off ſome lighter Ceremonies with the 
Romiſh Sapremacy ; for he knew that they were willing enough with the 
latter, though the other could not go down with them. Thus did Foreign 
Correſpondency float above, whenas the Church, as then it ſtood, was 
underneath, and gave the tincture to every Wave, And it was holden 
more ſafe by the Romiſh party to truſt the King (thus attempered) with 
the Legiſlative Power in the Church-matters, than the rough Parliament, 
whoſe courſe ſteered quite wide from the Roman ſhore, as if they never 
meant to look that way any more: though Cramer, and the chief Offi- 
cers of State, and of the Houſhold, were by the Law Judges of the mat- 
ter in fact, as well as the King, yet in the concluſion the King only was 
of the Quorum. All this yet further appears in the penalty; for by a 


 Previſo it is moderated, as to all forfeitures of Life, Limb, or Eſtate; and 


in the concluſion extended only to Fine and Impriſonment, unleſs in ſome 
caſes mentioned, and excepting oftences againſt Proclamations made by 
the King er his Succeſſors, concerning Crimes of Hereſy. Fot it is the 
firſt Clauſe of any poſitive Law, that ever intimated any power in the 
King of ſuch Cognizance and Puniſhment of Hereſy, Too weaka prin- 
cipleit is to ſettle a Prerogative in the King and his Succeſſors, as Supreme 
Head of the Church, thus by a fide-wind to carry the Keys of Lite and 
Death at their Girdle; and yet a better ground cannot I find for the Mar- 
tyrdom of divers brave Chriſtians in thoſe times, than this touch of a 
Law glancing by. All which pafling /ub filentzo, and the Parliament 
taking no notice thereof, made way for the Statute 38 H. 8. c. 26. for- 
merly mentioned, to come more boldly upon the Stage. 


This 
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This was one wound to the Legi/lative Power of the Parliament, thus 
to divide the fame. Another enſues, that in its conſequences was no leſs 
fatal to that power which remained ; and it was wrought by ſome Engine 
that well ſaw that the Diſeaſe, then fo called, grew to be epidemical a- 
mongſt the more conſiderable party in the Kingdom; that the Lady 
Jane Seymour (now Queen) was no friend to the Romaniſts; that ſhe was 
now with Child ; which if a Son, (as it proved to be) was like to be 
Succeſſor in the Throne, and be of his Mother's Religion, and ſo undo 
all, as in the iſſue all came ſo to paſs. To prevent this, nevertheleſs, they 
fancy a new conceit, that Laws made by Engliſh Kings in their minority, 
are leſs conſiderately done, than being made in riper years. And ſo by 
that one opinion, countenanced a worſe ; which was, that the Lægiſſative 
Power depended more upon the judgment of the King than the debates 
and reſults of the Parliament: a notion that would down exceeding well 
with Kings, eſpecially with ſuch an all-ſufficient Prince as Henry the 
Eighth conceived himſelf to be. Upon this ground a Law is made, to 
enable ſuch of the King's Succeſſors, by him appointed, as ſhall be under 
the age of Twenty and four years when Laws by him are made, to ad-23H.8. c. 17. 
nul the ſame by Letters-patent, after ſuch Prince ſhall attain the faid age 
of Twenty four years. Thus the Arms of the Parliament are bound 
from ſettling any Reformation, let them intend it never fo much; a Meuſe 
is left open for the Rom/h Religion ſtill to get in, when the Seaſon 
proves more fair. The Parliament was now in its minority, and gives 
occaſion to the Reader to bewail the infirmities of the excellency of 
England. 


A fourth advance of Prerogative, concerned the Executive Power in 
the Government of the Church. This had formerly much reſted in the 
Prelacy, and that upon the chief Prælatiſimo at Rome; now there is found 
in England a greater Prelate = he; the Pope was already beheaded, 
and his head ſet upon the King's Shoulders: To him it is given to nominate 
all Biſhops and Archbiſhops within bis Dominiens by Conge d'eſlire ; and. S. © 5% 
that the party once elected ſhall fwear Fealty, and then ſhall be conſecrated 
by Commiſion and inveſted : but if upon the Conge d'eſlire no Election be 
certified within Twelve days, the King ſhall ùy Commiſſion cauſe his own Clerk 
to be conſecrated and inveſted. The occaſion that firſt brought in this Pre- 
cedent, was the acceſs of Cranmer to the See at Canterbury ; tor though 
the Headſhip had been already by the ſpace of two years tranſlated 
from Rome to England, yet the courſe of Epr/copizing continued the 
fame as formerly it had been. I mean, as touching the point of Election: 

For though in their Original, Biſhops were meerly Donatives from the WE 
Crown, being inveſted by delivery of the Ring and Paſtoral Staff; and 1 jeh. 
until King Jobn's time, the Canonical way of Election was diſallowed; yet 33 E. 1. St. 
King John by his Charter, de communi conſenſu Baronum granted that they _ 18 
ſhould be eligible; which alſo was confirmed by divers publick Acts of provil. 
Parliament in after-times, and now by this Law laſt recited ; and with this 13 R. 2. c. 2. 
way the King was contented for the ſpace of fix years: for the Reforma- 

tion intended by the King, was not done at once, but by degrees; and 

therefore though this courſe of Conge eſlire was brought into uſe; yet 

the Parliament being of Six years continuance, (a neceſſary thing in 

times of ſo great change of Policy) began this courſe of Election, by Antiq.Brit.vir, 
giving the King power to nominate, and allowing of the Pope power to Cranmer. 


grant to ſuch his Bulls or Pall at his own will; otherwiſe they ſhould » 
| conſe- 
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conſecrated by Commiſſion without his conſent. And thus at the fuſt 
the Pope's Concurrence was not excluded, though his Negative was. In 
this poſture of affairs, comes Craumer to be conſecrated Archbiſhop, 
And being nominated thereunto by the King, the wily Pope knowing the 
King's aim, meaned not to withſtand, leſt he ſhould loſe all, but granted 
the Pall as readily as it was defired ; ſo as Cranmer is thus far Archbiſhop 
of Canterbury without all exception : yet he muſt go one ſtep farther, 
and take the old Oath to the Pope; which the King allowed him to do, 
pro more; and which he did, rentente Conſcientia, ſay ſome, and with a 
Salvo, fay others; and all affirm it was done perfunctorie, like ſome 
worn Ceremony, or civil Compliment. Nevertheleſs it was not ſo ſoon 
turned over ; the Archbiſhop loved not the Office, the King loved not 
Partnerſhip in this matter ; and it was evident to all, that no man could 
ſerve theſe two Maſters any longer : an agreement is ſoon concluded in 
Parliament to exclude the Pope's Power quite out of this game, and all is 
left to be done by the King and his Commiſſioners, by the Law formerly pro- 
pounded, In all this, the Pope is loſer, the Engliſʒh Clergy the favers 
for the Pall coſt Cranmer nine hundred Marks: And the Crean is the 
great gainer ; for hereby the King got the men ſure to him, not only by 
their own acknowledgment and ſubmiſſion, but alſo by a Szatute-La. 

And laſtly by Oath, which to make ſure, was treble twined ; once 
upon their firſt ſubmiſſion, in the King's twenty ſecond year, when they 
had been under Præmuniri. 

Secondly, Soon after the deceaſe of Queen Katherine Dowager, in the 
twenty ſixth year; which Oath was more compleat than the former; 
containing, 

Firſt, A Renunciation of all Fealty to the Pope, or any Foreign Power. 

Secondly, An Obligation to adbere to the Cauſe of the King and his Suc- 
ceſſors. 

— Diſavowing of the Pope, otherwiſe than as another Biſhop 
or fellow-brother. 

Fourthly, An Engagement to obſerve all Laws already eſtabliſhed againſt 
the Pope's power. 

Fifthly, I Diſavoting of all Appeals to Rome. 

Sixthly, An Engagement to inform the King of all Meſſages or Bulls, 
ſent from Rome into England. | 

Seventhly, An Engagement not to ſend, or be privy to the ſending of 
any Meſſage to Rome for any ſuch purpoſe, | 

The third Oath was that of Fealty; which anciently was due to Kings, 
and now revived, to be taken by all Biſhops upon their admiſſion. And 
thus the Engliſh Prelacy, having been ſworn Slaves to the Papacy ever 
ſince Becket's time, are now preferred to a more Royal Service; and 
the purſuit by Kings after their right, being laid afide by the ſpace of 
300 Years, is now renewed, and the prey ſeized upon by the Lion; 
who found it upon a better Title, and in better condition by much, 
than when at the firſt it was Joſt: For it was upon ſome ſemblance of 
Reaſon, that the Archbiſhop and Clergy gained it; but being afterwards 
diſpoſſeſſed thereof by the Pope, and yet without any other ſhadow of 
Title, but the power of his own gripe, for the preſent he is the Occupant, 
and becomes Proprietor by preſcription : till now the Felon being appre- 
hended, the ſtolen Goods are the King's in Right, and by Remitter; where- 
unto the Parliament by the Statute adding their Conveyance, eſta- 
pliſhes the ſame by an unqueſtionable Title. Nevertheleſs the * 
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is no leſs ſervile to the Crown, than it had been to the Romiſb Mitre; 
formerly they aſſerted the Pope's [nfall;b:ility, now the King's Supremacy. 
They are now called by the King, made by the King, ſent by the King, 
maintained by the King ; whatſoever they are, whatſoever they have, all 
is the King's. He makes Biſhops; he makes new Biſhopricks, and di- 
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vides or compounds the old as he pleaſeth, by a power given to Henry ji H. 8. e. 9: 


the Eighth by Parliament. Which Oath was never in any Prince before 
or after him, that I can find ; ſo as the Crown had it not, but the man, 
and it died with him. 


The King thus loaden with Power and Honour, above all his Predeceſ- 
ſors, (it without proportionable Maintenance to ſupport the one, and act 
the other) muſt needs conſume himſelf (as one in a Tympany) by grow- 
ing great. For though he was left rich by his Father's Treaſure, yet his Zeal 
to Rome in its now poor captivated condition under the Imperial power, 
ſtirring up in him great Undertakings abroad (beſides his own Pleaſures 
and Gallantry at home) exhauſted that; and doubtleſs had ſtarved theſe 
his grand deſigns, had he not found the hidden Treaſures of the Cells and 
Monaſteries; the ſight whereof ſo rouzed up his Spirits, that he adven- 
tured upon the purchaſe: though he knew difficulties enough to have 
ſtopped his undertakings, if he had not reſolved both againſt fear and 
flattery. It was not done without deliberation ; for the thing was felt 
as a grievance before the Norman times, and complained of in Parliament 
above a hundred and forty years ago, and divers times fince; but Kings 
either underſtood not, or believed not, or durſt not give remedy, or had 
much elſe todo, But now the King is beyond all his Predeceſſors; he 
knows much, dares do more, and is at leiſure. He will go as far as Em- 
peror or French King, and beyond them alſo; but would not try maſte- 
ries with either, for they were all Cocks of the game. 


The firſt occaſion that diſcovered the work feaſible, was a precedent 
made by Cardinal Molſey, whoſe power was enough to diſſolve ſome pet- 
ty Cells, and no oppoſition made. The King might well expect the 
work would be as lawful for him, and not much more difficult; or if a- 
ny Storms enſued, the people that had ſo long complained, and felt the 


burden of theſe excreſcences of the Clergy, would ſoon find out a way to 


calm them: the King need do no more than ſpeak, and the people will do. 
This opened the door ; but that which brought the King in, was the hold 
the Pope had in this Kingdom by theſe Cloiſtered people, who were per- 
ſons dead in Law, and dead to all Law but the Canon. And upon this ac- 
count the King's Anceſtors had poſſeſſed themſelves of the Cells, in the 
hands of Foreigners, in times of War ; and now a deadly feud is ſtirred 
between Henry the Eighth and the Pope their holy Father. The Chil- 
dren cannot expect to thrive, whenas their Father is caſt out of doors ; 
and fo all muſt out together. Yet the manner is obſervable, they muſt 
not be caſt out, but muſt go out: the inferiour and greater part are dead 
perſons, have learnt obedience; they can neither bark nor bite, and there- 
fore they may ſleep; and what is done, muſt be done with ſuch of them as 
are alive. Upon a Viſitation, theſe are brought under the Te, and found in 
ſuch a condition, that they had better give way, and voluntarily ſurren- 
der, than abide the Trial. Once more the ſmalleſt are picked out, whilſt 


27H.8.c. 27 


the greater ſtand by and wonder; but either do not foreſee, or (in deſpair ' 


of altering the King's Reſolution) do nothing but expect the ſad hour, 
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Of the Parliament, during the 


i UI. 8.c.13-which within four ycars comes upon them all, every one of them chu- 


ſing rather to ſurrender, and expect the King's Mercy for maintenance 
during life, than adventure againſt the dint of his Juſtice and Power, and 
ſo loſe all; for they were ill befriended amongſt all forts of the peo- 
ple. Thus came the perſonal Eſtate and Stock of theſe Houſes to the 
King's immediate Treaſury, and their yearly maintenance to the dif 

ſing.of the Crown. Which might have advanced the ſame well-nigh to 
the value of Two hundred thouſand pounds yearly, but that the King 


intended to let the people enjoy the fat as well as he, that they might be 


— 


mutually engaged to maintain hold of the Prey that they had jointly 
gotten. Out of all which nevertheleſs the Crown had a ſmall rent, or 


2611. 8. c. 23. ſervice annual, for the acknowledgement of their Tenure ; beſides the 


Fox Mart. 
lol, 322. 


Firſt-fruits of Spiritual Dignities, and the Tenths ; both which he for- 
merly had already obtained. 


The firſt whereof was but caſual, and occaſional in the payment, a- 
riſing only at the entrance of the party into his Promotion ; and which 
was gained by the Pope frum Edward the Firſt ; although at his Parlia- 
ment at Carliſle, in his thirty fourth year, he withſtood the ſame. This 
was above Three hundred and twenty thouſand pounds in the whole 
ſum. The latter was annual, and amounted to above Thirty thou- 
ſand pounds. And thus the Pope's Uſurpations are turned into duties 
to the Crown; but were much leſſened, in regard that theſe Cells 
and Monaſteries were accounted amongſt theſe Eccleſiaſtical Promo- 
tions, which by their diſſolution fell off in that account. Neverthe- 
leſs, the advancement that might by a parſimonious King have been 
made of the fall of this Cedar, was ſuch, that the Crown might have 
been rendred of it ſelf abſolute and all- ſufficient. But Henry the 
Eighth was not thus minded; the Affairs of Europe were gotten into 
a high pitch; Princes generally over- active; Henry the Eighth inferi- 
our to none of them ; what comes in, goes out ; and he 1s a rare example 
of that divine Proverb, As Riches increaſe, ſo do the Mouths of them that 
eat; he ſtill ſtands in need of his people's Love, Purſes, and Power. So 
Divine Providence orders the matter, that Kings can never attain further 
end of their undertakings without the aid of the people than their 
labour, leſt they ſhould be too big to be Chriſtians, and the people 
thought too mean to be Men. 


CH AF, VII. 
Of the Condition of the Parliament in theſe Times. 


only; nor they good Hiſtorians, that will tell you the bare Jour- 


Ta are no good Expoſitors, that conſider their Text by piece-meal 
nal of Action, without the Series of Occaſion, Such as theſe will ſpeak 


much of the Actions of Henry the Eighth, what advancement he brought 
to the Crown ; and make a compleat Monarchy, wherein the King may 
act what he reſolveth, reſolve what he pleaſeth, and pleaſe what he 
luſteth; whenas in truth the thing is nothing ſo : For though many 
of his actions, in relation to particular perſons, cannot be juſtified by 
any Law; ſo in truth did they never proceed from any Law, but 9 

. om 


| 


Reigns of Henry VII. and Henry VIII. 


from the paſſion or will of the man, and connivance of the people, who 
could bear that from this King, that their Anceſtors would never endure 
under any other. And yet in all the grand concernments of the Na- 


tion, the Law kept ſtill upon the top ; nor did the King enter into any 


competition therewith, or lead the way thereunto, other than by eſpecial 
allowance of the Parliament. 

For firſt, It is evident, though the King was Supreme Head of the 
Church ; yet this was not like the head of a mad-man, led by phancy, 
without the Law of reaſon, or reaſon of Law : But it was defined, cir- 
cumſcribed, and formed thereby, with Qualifications and Limitations, as 
hath been already expreſſed in the former Chapter. 

Seeondly, It is no leſs clear, that the Legiſlative Power reſted in the Par- 
liament, and not in the King, when he was in his greateſt height. For 
as Head of the Church, he had no ſuch power in Church-matters ; or if 
he had ſuch a right, it was taken away by the Acts of Parliament. Nay, 
when the Pope was yet poſſeſſed of this Headſbip, the Parliament did 
determine the manner of the Worſhip of God, in ſome particular caſes; 
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as in the keeping of the Lord's Day, the Statute of Edward the , Edw. . 


Fourth, to the Honour of God, did provide for the obſerving thereof; 
and to the Honour of God, it was taken away by a Statute in the time 


of Henry the Eighth, if the words of either Statute may be believed. ; H. 8. c.g. 
But more eſpecially, after that this Headſbip was tranſlated to the King, 25 H. &. c. 19, 


the Parliament provided, that the Canons ſhould be examined and al- 
lowed by the King, and Thirty two perſons, one part of the Clergy, 
the other of the Temporalty, choſen by the King. And thoſe that 
ſhall be aſſented unto, and confirmed by the King, and the Thirty two 
perſons, or the Major-part of them, ſhall be obeyed, and put in execu- 
tion; the reſidue ſhall be void: Provided nothing ſhall be done againſt the 
King's Prerogative, or the Laws and Cuſtoms of this Realm. So as the King 


had much, but he had not all; and what he had, the Parliament gave 2) H. 8. c. : 
him by a Law, that was executory all the days of Henry Eighth, by di- 35 H. 8. c. 


vers continuances ; and was not any power devolved to the Crown un- 
der the Title of Supremacy, nor by virtue of the Act of Parliament con- 
cerning it ; but by the continual influence from the Parliament upon the 
Crown, as well before that Act as after, derived upon it. This King 
hath then this right of Law-making, but it is with the Thirty two he 
hath it, but not his e 

And /aftly, he hath it but by a derivative power from the Parliament, 
and a Committee for that ſervice. And in a word, he hath the Power, but 
the Parliament hath ſtill the Law of that Power. 


The ſecond Privilege of the Parliament hitherto, concerneth only 
Laws concerning Church-Government. In the next place cometh to be 
conſidered the Legiſlative Power in point of Doctrine; which doubtleſs 
iſſueth from the ſame principle of Power with the former. For if the 
Church (which as a pillar and 2 holdeth forth the Truth) be the 
company of profeſſing Believers ; then ought it not to ſeem ſtrange, if theſe 
in their repreſentative do intermeddle with this Power, or rather duty. 
And for the matter in fact, neither did the King challenge this Power, nor 
did the Parliament make any difficulty of Conſcience in executing the 
fame ; and yet there were many Learned and Conſcientious Men of that 
number. 

They therefore, as touching the — proceed in the ſame way with 

aa 2 


that 
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22 H. S. c. 26. 


5 H. 8. c. 14. 


34 H. S. c. 1. 


35 H. 8. c. 5. 


Of the Parliament, during the 


that formerly mentioned concerning the Diſcipline ; And a Committee 
alſo is by them made of the King and Learned Men, to ſet down rules for 
Faith and Obedience, and for the order cf the publick Worſhip of God, 
according to the Word of God. And theſe rules are confirmed by a 
Statute, ſo as the King hath a power in the point of Dactrine, but it is a 
derivative power ; it is a limited power to himfelf, and not to his Suc- 
ceſſors; and to himſelf, and others joined with him. 

And laſtly, nothing muſt be done contrary to the Laws of the King- 
dom. 

Secondly, The Parliament hath not only a right to grant and limit 
this power unto others, but alſo to execute the ſame immediately by it 
ſelf, And therefore before they granted this power to this Committee, 
(whereas formerly the Pope uſurped the power to be the Omega to the re- 
ſolves of all Councils) the Parliament intercepted that to their own Ju- 
riſdiction, in flat oppoſition to the Infallibility of the Roman Chair, fo 
far as to di/herize ſome Opinions, which, by the ſentence of that infallible 
mouth, had been marked with that black brand of Hereſy. And what 
they did before this Act of Delegation to the King, and other Committees 
for this work, they did afterwards, as not concluding their own power 
by any thing that they had ſo done; as may appear, by their Cenſure 
of the Tranſlation of the Bible made by Tindal : By their eſtabliſhing 
another Tranſlation : By their ordering and appointing what perſons 
might read the ſame : By their qualifying the /ix Articles; and the like. 
The Parliament then hath a power which they may grant, and yet grant 
nothing away ; they may limit this power in others as they will, and yet 
not conclude themſelves. And the King by accepting this limited power, 
muſt diſclaim both the original and abſolute Right, and cannot claim the 
ſame by right of Headſbip or Supremacy. This was one great Windfal 
which the Parliament had from the ruins of Rome, not by way of Uſurpa- 
tion, but re- eu, : For their poſſeſſion was ancient; and though they 
had been diſpoſſeſt, yet that poſſeſſion was ever under a continual claim, 
and fo the right was ſaved. 

A ſecond, that was no leſs fatal unto that See, was the loſs of all power 
over Eccleſiaſtical Perſons in this Kingdom. For whereas the Popedom 
had doubly rooted it ſelf in this Nation, one way by the Regulars, the o- 
ther by the Seculars; the Parliament by the diſſolutions ot Monaſteries, 
Sc. conſumed the one to aſhes; and by breaking the Fealty between the 
other and the Pope, parted the other's root and the ſtock aſunder: and 
thence enſued the down-fall of this tall Cedar in this Nation; and Pre- 
lacy now left alone, muſt fawn elſewhere, or lie along; a poſture where- 
in that rank of men can never thrive. Therefore up again they peep, and 
eſpying a King that loved to tour aloft, they ſuddenly catch hold, promiſing 
their help to maintain his flight; and ſo are carried up, and like a Cloud 
borne between Heaven and Earth, making the Commons beholden to them 
for the King's Sunſhine, and the King for his intereſts in the people, and 
for his ſuperlative advancement above them all. Now though the Eng- 
liſh Prelates may think their Orb above the Winds, yet were they herein 
deceived. The Parliament had power in their Election, before the Pope 
uſurped that to himſelf: now that they are diſcharged thereof, Kings are 


poſſeſſed of them by Cange deſſire; but it is not by way of reſtitution: 


For Kings were never abſolutely poſſeſſed of any ſuch power, but as Com- 
mittees of Parliament, and by delegation and conceſſion from them; and 
therefore [the Clergy] muſt render an account to them, and abide their 
judgement when they are thereto called, OE Thirdly, 
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Thirdly, The Parliament had the diſpoſing and ordering of all the 


Church-Revenues, as the Laws concerning Monaſteries, Sanctuaries, 
Mortuaries, Firſt fruits, Tenths, Annates, and ſuch- like, ſufficiently 
manifeſt. 
Fourthly, The Parliament had the power of granting Licences, Di/- 
penſations, and Faculties; ſetting a Rule thereunto, as in caſe of Non-re- 
fidency ; and delegating the power to Committees; whereof ſee more in 21 H. S. e 14, 
the Chapter following, concerning ordinary Juriſdiction. err 
Fifthly, The Parliament reſerved the Cognizance of all Appeals for * 
final Sentence unto themſelves, and diſpoſed of all the ſteps thereunto, as 
unto them ſeemed moſt convenient. For though it be true, in ſome ca- 
ſes the Archbiſhop of Canterbury had the definitive Sentence, and in o-24 H. 8. c. 12. 
ther cafes the Convocation ; yet was this but by a temporary Law, and 
this alſo granted to them by the Parliament; which took it away from 
the Pope, and never intereſted the Crown therein, but made the Arch- 
biſhop and the Convocation their immediate Delegates ſo long as they 
faw good. Afterwards, when they had done their work, viz. The deter- 
mining the Appeal and Divorce of Queen Katherine, and ſome other mat- 2; II 8. c. 10. 
ters, the ſame hand that gave that power, took it away, and gave it (not * 
to the King or Crown) but to Delegates from the Parliament from time 
to time to be nominated by the King ; and may as well alter the ſame, 
and ſettle the power elſewhere, when they pleaſe. And therefore after 
the Appeal of the Dowager thus determined, and the Sentence definitive 
thus ſettled upon Delegates ; the Parliament nevertheleſs determined the 
| Other Cauſes of the Marriages of the Lady Anne Bullen, and the Lady Anne 
of Cleve, the juriſdiction of the Crown never intermeddling therein. So as 
upon the whole, it muſt be acknowledged, that however the King was 
Supreme Head of Cauſes Ecclefiaſtical, yet had he not the definitive Sentence 
in Appeal, nor abſolute Supremacy, but that the ſame was left to the Par- 
liament. 
Sixthly and laſtly, what attempts the Parliament had met with ; partly 
from the deſigns of ſome great men that ſought their own ends, and 
partly from the endeavours of theſe Kings that ſought their own height 
| and greatneſs above their people's good, hath been already related: and 
the utmoſt iſſue hath been truly ſtated, viz. That the gains have come to 
| the Kings perſons, and not to their Crown ; and that therein they have put 
. their Seal to the Law, and made their ſubmiſſion to the Parliament, as 
| touching both their perſons and power. Add hereunto, that however 
- Henry the Eighth aimed much at himſelf in his ends, in two other main 
- intereſts that moſt nighly concerned him; yet the chief gain came to the 
| Parliament. 
4 The one concerned his own Fife, which however ſo nighly related to 
d him, as next to his own perſon, and under the determination of the im- 
N mediate Law of God; yet was ſo caſt upon their Sentence, as if he 
d durſt adventure his own Soul at their direction. 
— The other concerned the Crown, to which he ought relation above his 
n own power ; which he laid down at the feet of the Parliament, ſeeking to 
e their power, to fulfil his own pleaſure, The Ball is toſſed up and down, 
re ſometimes amongſt the ifſue between the King and the Lady Anne Bul-,, H. g.c. 22 
1: len, another while amongſt the iſſue between him and the Lady Fane 
1— Seymour, or ſuch as the King ſhould nominate by Letters-Patent or laſt 28 H. 8. c. 27. 
id Will. After that, to the Ladies Mary and Elizabeth, to perform condi- 
wn tions declared by the King's Letters-Patent, or his laſt Will, The = * 
7. 4 | | en 
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Vid. ante chap. 


6, & 17. 


Power of the Clergy in Convocation, 


then is truſted, but he hath his truſt from the Parliament ; the Crown is 
intail'd, (as it hath been ever ſince Richard the Second's time) but it is 
done by Parliament. The reverſion is in the Clouds, but the right of In- 
heritance much more. The Concluſion of all is this, The Parliament 
by ſerving theſe Kings turns, turned their turns into their own. 


CH A P. XXIX. 
Of the Power of the Clergy in their Convocation *. 


not new drefling, though it be a gainer thereby. Before the Pope 

nd Henry the Eighth were fallen aſunder, their maſters, their minds, their 
work, all was double; their Counſels uncertain, their Concluſions flow 
in Production, and light in their Fruit and Conſequence ; ſometimes 
diſpleafing to the Pope, ſometimes to the King, generally to themſelves. 
Who naturally lingering after their own intereſts, were compelled to feed 


J. HE Convocation of the Clergy, like ſome froward Children, loves 
a 


that body that breathed in them, rather than that wherein themſelves 


25 H. 8. c. 19. 


breathed; and ſo like hunted Squirrels, from bough to bough, were ever 
well tired, yet hardly eſcaped with their own Skins in the concluſion. 
Now Henry the Eighth renders them better conditions, both for Eaſe and 
Honour, and more ſuitable to their own Intereſt; yet they are loth to 
accept, becauſe they had been Slaves by — + way 

Formerly they were troubled with multiplicity of Summons, ſome- 
times from the King, ſometimes from the Pope, ſometimes from the Me- 
tropolitan, and always over-dripped by a Foreign Power, that they could 
propound nothing for the good of the Souls of themſelves or others, but 
muſt be blaſted from without; their labours loſt, their undertakings vain, 
and themſelves, in the concluſion, ſit down choaked in their Conſci- 
ences and Deſires. Now they are at no man's call but the King's, 
and that by Writ ; Provincial, and Legate @ Latere, muſt meddle no 
more. 

Formerly, it is taken for granted, that Kings have no Vote in matters 
Eccleſiaſtical, though themſelves be intereſted therein; and therefore if 


21 E. 4. fol. 46. he will accept of a Diſme, he muſt accept it Statu quo, it is granted; nor 


25 H. 8. c. 19. 


Inſtit. 4. fol. 
323. 


can he interpoſe his Diſſent; nor do they much care for his Conſent: But 
whether the King be concerned or not concerned, what they conclude 
they muſt maintain, Ji & Clavibus, although in right his Prerogative is 
above theirs. Now by the Statute, the King's Vote is aſſerted, and a 
Negative Vote reſtored, and himſelf made as well Head of the Convo- 
cation, as the Church. Nothing can paſs there without his concurrence, 
nor come to the conſideration of the Parliament without his pleaſure ; 
and thus the King hath a double Vote in every Church-Ordinance: One 
as in the Parliament, to paſs the ſame asan Act of Parliament, of which 
I conceive the Opinion of the Honourable Judge is to be underſtood ; 
the other, as a Member of the Convocation, to paſs their advices to the 
Parliament : and therefore he might either fit in perſon amongſt them, 
or by his Vicar, as Henry the Eighth did by the Lord Cromwel. By the 
firſt, the whole Kingdom was engaged: By the ſecond, the Convoca- 
tion only, and that as a Court only, and not the repreſentative of the 
Clergy ; becauſe as they had a Spiritual relation, ſo alſo they had the 
no common 


during the Reigns of Henry VII. and HenryVIII. 


Common Right of Free-men, and therefore could not be bound without 
the Common Conſent cf the Free-men. 


Thirdly, As their power of Convention, and power in Vote, ſo their 
original Right of the Law-making ſuffered a change. Formerly they de- 
pended wholly upon a divine Right, which ſome ſettled originally in the 
Pope, others in the Prelacy, and ſome in the Clergy. But now they fit 
by a derivative Power from the Act of Parliament, from which, as from 
their head, they receiye life and power. 


Fourthly, They ſuffered ſome change in the very work of their Con- 
vention; for though formerly they claimed power to meddle only with 
Eccleſiaſtlcial matters, yet that notion was ambiguous, and they could 
many times explicate it more largely than naturally. It is not to be de- 
nied, but the matters concerning the Service and Worſhip of God, are of 
Spiritual conſideration ; but that ſuch ſhould be fo ſtrictly deemed 
to lie in the way of Church-men only, is to bring all Spirits with- 
in the Verge of Eccleſiaſtical Juriſdiction, and to leave the Civil Power 
to rule only dead Carcaſſes: Much leſs can any other thing, which by 
preſcription hath not been of Eccleſiaſtical Cognizance, be called 


Spiritual, 


But to come to particulars, becauſe generals edify not. The Conveca- 
tion claimed formerly power, as originally from its ſelf, to impoſe Rules 
for Government upon Churchmen, and Church-Officers ; and upon the 
Laity, ſo far as extended to their Service of God: And alſo to charge the 
Eſtates of the Clergy ; and concerning Matrimonial and Teſtamentary 
Cauſes. They claimed alſo a power to determine Docttrines and Here- 
fies. Yet de fads, divers of theſe they never acted in that right wherein 
they claimed to hold Cognizance, 


Firſt, As touching the charging of the Eſtates of the Clergy. If it 
was for the King's Service, they were ever ſummoned by the King's Writ ; 
yet was not their act binding immediately upon the paſſing of the Vote, 
till the Parliament confirmed the fame; and therefore the old form of 
granting of Diſines, was, Per Clerum & Communitatem, as by the plead- 


+ 


ing in the Abbot of Waltham's Caſe appears. For without their concur- 21 E. 4.fol. 


rence they had no power to charge any Freeman, nor to levy the ſame, 8. 


but by their Church-Cenſures, which would ſtand them in no ſtead, 
And in this, the Convocation fuffered no alteration, either in Right or 
Power, by the change thus wrought by Henry the Eighth, 


Secondly, As touching impoſing Laws _ d A ha: 5 6. fol. 
per Neuton, 


Worſhip and Doctrine, it is evident, thoug 
they had it not. For when all is done, they were contented at length to 


get the ſupport of the Statute-Laws of this Kingdom, as may appear in 
the particular Laws concerning the Lord's-day, and proceedings againſt 
Hereticks, ſettling the Popedom in the time of the great Schiſm, &c. But 
now all Title of claim is quite taken from them, and all is left in the ſu- 
preme Legiſlative Power of this Nation, as formerly hath been already 
manifeſted. 

Thirdly, As touching MatrimonialCauſes, their former power of ma- 
king Laws concerning them, and Teftamentary Cauſes, is now —_— 
taken away ; only concerning Matrimonial matters, they had ſo muc 


of 
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2411.8. c. iz. ter between himſelf and the Lady Katherine Dowager, depending before 


* Vide ante 
c. 6. & 17. 


2811.8. c. 12. but by one Statute took away all Appeals to Rome; and determined Ap- 


O, the Porer of the Clergy, during the 


of the Judicatory power concerning the ſame put upon them, as might 
well ſerve the King's own turn; and that was fot determining the mat- 


the Archbiſhop Cranmer. For the King ſuppoſed the Pope a Party, and 
therefore meaned not that he ſhould be his Judge. And thus, though the 
Clergy had acknowledged the King to be their Supreme Head; yet in 
this he was content to acknowledge their Supremacy above him, to judge 
between himſelf and his Queen, and in other matters concerning himſelf. 
So as upon the whole matter, the Convocation were gainers in ſome 
things; in other things, they were only loſers of that which was nonc 
of their own, 


GH AF. XXX. 
Of th: Power of the Clergy in their Ordinary Tarijdiftion *, 


HOSE Spirits are truly degenerate, that being ſenſible of miſery, 
cannot ſtir. up defires of Change, although the way thereto lies 

open before them: And this ſhews the nature of the Romſh Yoke, that it 
lay upon the Spirits of men, did intoxicate, and make them drunk with 
their condition, Otherwiſe, the Uſurpations, Oppreſſions, Extortions and 
Incroachments of the Popedom upon the Biſhops Sphere, and the people 
under their charge, could never have provoked ſuch complainings amongſt 
all ſorts, in ſeveral ages from time to time, [without Redreſs.] And now 
that Henry the Eighth undertakes to ſet them free, ſo as they would acknow- 
ledge his Supremacy, they all are ſtruck dumb, till a Præmuniri taught 
th.m to ſpeak; and ſo were ſcared into a better condition than they would 
have had, and into amore abſolute Eſtate of Juriſdiction than they received 
from their Predeceſſors. The Pope had now uſurped a power /upra-ord:- 
nary over all Appeals, gained the definitive Sentence to the Reman See, and 
had holden this power by the ſpace of four hundred years ; and the King 
finding the root of all the miſchief to his Crown from abroad, ſpringing 
from that Principle, meaned not to diſpute the point with the Caſuiſts, 


peals from the Biſhops Court, in the Archbiſhop's Court; and the Appea!s 
from the Archbiſhop's Commiſſary, in the Court of Audience. So as 
though in the King's own Caſe, the Convocation had the laſt blow ; yet 
in matters concerning the Subjects, the Archbiſhop was either more wor- 
thy, or more willing to have that truſt, For though the Convocation 
might have determined all, as well as the Pope; yet for diſpatch ſake of a 
multitude of Appeals now depending at Rome, and to prevent long at- 
tendance on the Convocation, that now had much to do in matters of more 
publick nature, the ##mc/t Appeal in ſuch caſes is made Provincial. This 
(whether privilege or prejudice) the Eccleſiaſtical Cauſes gained above 
the Civil, whoſe definitive Sentence was reſerved to the Parliament, And 
thus is the Archbiſhop made Heir to the Pope, in the greateſt privilege 
of a Pope; to be chief Judge on Earth in matters Ecclefiaſtical, within 
his own Province. A trick that in my opinion much darkened the Glory 
of the King's Title of Supreme Head, which the Churchmen had former- 
ly offered up to the honour of the Crown of this Realm. For be it fo, 
that the Title is in the Crown by Remitter; yet cannot the ſame carry 

. along 
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along with. it any more than a lawful power, and whether all the Pope's 
former power allowed him by the Canon, or gained by Uſurpation and 
Cuſtom, ſhall be ſaid a lawtul power, or whether the power of Review 
by Appeal, ſhall be derived to the Crown, under the general Notion of 
Supremacy upon the Clergy's ſubmiſſion, is to me a doubt (albeit, I 
give honcur to the Fudgment in Print) in regard that after the ſubmiſſion 
of the Clergy, the matter concerning the Divorce of the Lady Katherine 
Dowager came before the Pope by Appeal, and there depended, the 
King himſelf alſo waiting upon that See tor Juſtice, and a definitive Sen- 
tence in that matter; and thereby acknowledged the Pope's power de 
facto: Notwithſtanding the Clergy's foregoing ſubmiſſion ; and being 
occaſioned by the delay at Rome, he procured this Statute concerning Ap- 
feals to be made; whereby at one breath he took the Appeals to Rome a- 
way, and ſettled them as formerly hath been mentioned ; all which was 
done two years before the Title of Supremacy was annexed, or declared 
tor, to be to the Crown by Act of Parliament. 


Inſt. 4. fol. 4 1. 


And therefore, as to me it appears, the power of Supreme Cognizance 
of Appeals was not in actual poſſeſſion of the Crown by the Clergy's 
ſubmitſion ; ſo was it actually veſted in the Archbiſhop, before the Title 
of Supremacy was confirmed by Act of Parliament; and fo it never was 
in the Crown actually poſſeſſed, much Jeſs had the Crown the fame by 
Remitter. For the King's turn once ſerved by the Convocation, and the 
matter of the Divorce of Queen Katherine ſettled, the King perceiving 
the flow progreſs of the Convocation, the Members of the ſame not being 
yet ſufficiently tuned to the preſent Aﬀairs: And moderate Archbiſhop 
Cranmer likewiſe foreſeeing, that the Odium of theſe Definitive Senten- 
ces would be too great for him to bear; another Appeal is provided, 
more for the honour of the Crown, to be from the Archbiſhop to Dele- 
gates, to be appointed by the King, his Heirs and Succeſſors; ſo as though 
their Nomination be the King's, yet their power is deduced immediately 
from the Parliament, which took the ſhme from the Archbiſhop, and 
conferred it upon them. 


A ſecond advantage not inferiour hereto, which the Archbiſhop gained 
out of the ruins of the Popedom, was the power of Licences and Diſpen- 
ations, or Faculties. In the Pope, it was a tranſcendent power without 
any rule, but what was tuned to him by the Bird in his own breaſt ; and 
was the ground of much licence, or rather licentiouſneſs in the world: 

But in the Archbiſhop, they ſeem to be regulated. 

To be Firſt, In Cauſes not repugnant to the Law of God. 

Secondly, Such as are neceſſary for the Honour and Security of the 25M. 8.c. 21, 
King. | 

Thirdl y, Such as were formerly wont to be remedied at the See of Rome; 
yet in truth left as much ſcope for the Conſcience of the Archbiſhop to 
walk in, as the Pope had in former times. A large Teather, and grea- 
ter privilege than ever the Crown had ; by which, although the King 
himſelf be like Saul, higher by the Head than all the people, yet in ma- 
ny things Samuel is higher than he. The moving cauſe hereof is not diffi- 
cult to find out: the King had but lately married the Lady Anne Bullen; 
athing that many ſtartledat, and the King himſelf not extreamly reſolved 
in; he would therefore have his way like that of the Zodiack, broad 
enough for Planetary motion of any one that could not contain himſelf 
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25 H.8.c. 19. 


Mag. Chart. 


Inſt. 3. fol. 47. 


Power of the Clergy, during the 


within the Ecliptick Line of the Law, and ſo ſhipped over the Pope's pow- 
er to the Chair of Canterbury, and had made a 2 inſtead of an Arch- 
biſhop, but that the man was not made for that purpoſe. What 
the Ordinary Juriſdiction got or loſt, we come in the next place to ob- 
ſerve. 


Firſt, they had ſtill their Courts and Judicatory power, but upon what 
right may be doubted. Their firſt foundation was laid by the Civil Pow- 
er of a Law, in the time of William the firſt Norman King; yet the 
power of the Pope and Biſhop growing up together, they came to hold 
the power of the Keys by a Divine Rigbt, and fo continued, until theſe 
times of Henry the Eighth, wherein they have a Retroþef to the Rock, 
from whence they were firſt hewn ; and many ſeem to change their Te- 
nure, and therewith therefore are in right to change the Stile of their 
Courts, and Title of Summons ; but the times not being very curi- 
ous, and the work of reformation but in fieri ; the more exact Linea- 
ments muſt be left to time to finiſh and beautify. A greater blow did 
light upon the Law of theſe Courts, which was left as doubtful as the 
Canons ; all which are now put to the queſtion, and to this day never 
received full reſolution, but were left to the Parliament to determine them 
at leiſure ; and in the mean time to the Judges of the Common Law, 
to determine the ſame Lawful or Unlawful, as occaſion ſhould re- 

uire, Nevertheleſs, the Courts ſtill hold on their courſe, according to 
their old Laws and Cuſtoms, for their form of Proceedings; ſome fay 
by Preſcription, 1 more rightly by Permifjon; it being a difficult 
matter to make Preſcription hold againſt a Statute-Law, As touching 
the _ within their Cognizance, the Law ſettled ſome, and unſet- 
tled others, ; 


Firſt, As touching Hereſy, the Church-men formerly thought ſcorn 
the Lay-Magiſtrate ſhould intermeddle ; but not being able to ſtop the 
growth thereof by their Church-Cenſures prayed aid of the Civil Ma- 
giſtracy ; ſo by degrees aroſe the penalties of Impriſonment and Bur- 
ning, which brought the whole matter into Cognizance before the Ci- 
vil Magiſtrate, becauſe no Free-man might be proceeded againſt for leſs 
of Life or Liberty, but by the Laws of the Nation ; and for this cauſe 
the Civil Magiſtrate granted the Writ of Habeas Corpus, and relieved 
many times the party impriſoned wrongfully, or granted Prohibition as 
they ſaw cauſe. And therefore it cannot be ſaid rightly, that the ſole 
or ſupreme Cognizance of this crime of Hereſy belonged to the Clergy 
before theſe times. Nor did their proceeding upon the VMrit of Burning 
warrant any ſuch thing ; partly becauſe till theſe times the Canon-Law 
was the beſt ground that theſe proceedings had, and the courſe therein 
was not ſo uniform as to permit the Title of a Cuſtom, to warrant the 
ſame : Conviction being ſometimes by Jury, ſometimes according to the 
Canon, ſometimes before the Ordinary, ſometimes before the Convo- 
cation, ſometimes before the King, ſometimes before ſpecial Delegates, 
as the Hiſtories of the Martyrs more particularly ſet forth, and no 
Act of Parliament poſitive in the point. But the time is now 
come, when nigheſt Reformation, that the thing is ſettled more 
to the prejudice of Reformation than all the endeavours forego- 
ing ; like to the darkneſs of the Night, that is at the Superlative 
degree when nigheſt break of Day. A Statute is now made, that indeed 

: quite 
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quite blotted out the very name of the Statute of Henry the Fourth, 25 H. 8. c. 14 , 
De Heretico comburendo, but made compleat that Statute of 5 Rich 2. 
and the other of 2 Hen. 5. both which were formerly neither good in 
Law, nor effectual, otherways than by Power; and gave more ſettle- 
ment to the Ordrnary's proceedings in ſuch Caſes, For the Delinquent 
might be convict before the Ordinary by Witneſſes, or might be indicted 
at the Common Law, and the Indictment certified to the Ordinary as 
Evidence. Yet did the Parliament carve them out their work, and in 
expreſs words declared; That Opixions againſt the Authority and Laws of 
the Biſhop of Rome were not Hereſy ; and by the ſame reaſon might have 
done more of that kind, but that was enough to tell all the world, that 
the Parliament could define what was not Hereſy, although they did not 
then determine what was Hereſy. And thus the judgment of the Romi/b 
Church is called into queſtion, in one of their Fundamentals, and the 
Clergy left in a muſe concerning the rule upon which they were to pro- 
ceed againſt this crime. 


The Parliament, within fix years after, undertakes, though ſomewhat 
unhappily, to determine and define certain points of Controverſy, which 
had ſome relation to the Worſhip of God, and the publick Peace, and 
declared the cantrary to theſe determinations to be Here, and the pu- 
niſhment to be Death and Forfeiture, and the Trial to be before Commiſſi- 3" H. S c. 15 
oners by Jury or Teſtimony of two Witneſſes, or by examination in the 
Eccleſiaſtical Court, or Inquiſition in the Leet, or Seſſions of the Peace. 
Upon the whole matter therefore the Ordinary had a particular Power 
to determine Hereſy ; but the Parliament determined ſuch Herefies as 
were puniſhable with Death and Forfeiture, by enumeration in the /ix Ar- 
ticles. This was the Clergy's Primmer, wherein they imployed their 
ſtudy, as making moſt for their deſign, and laid aſide thoughts of all 
other Hereſies as dry notions, or old faſhions laid afide, and not worthy 
the ſetting forth to the common ſale. 

Secondly, The Leſſon concerning Marriage was no leſs difficult for 
the Clergy to take out. They were put by their former Authority deri- 
ved from abroad, and their ancient Rule of the Canon-Law. With the 
King's leave they do what they do, and where they doubt they take his 
Commiſſion. So did the Archbiſhop of Durham in the Caſe between Jobn 
and Jane Fiſher : In the King's Caſe, the determining part is put to the 
Parliament's concluſion ; and for a rule in other caſes, ſome perſons are 
enabled to marry, which formerly were not, viz. Maſters of the Chan- 1; H. 8. e. 8. 
cery, and Doctors of the Civil Law; and ſome forbidden Marriage, as all 37 H. S. c. 17. 
Prieſts, by the Statute of the fx Articles. And unto the reſt concerning 28 H. 8 c. 7. 
degrees of Conſanguinity, or Affinity, a particular enumeration is appoin- 32 H. 8. c. 38. 
ted to be obſerved; within which Marriage is declared unlawful; all o- 
ther further off are made lawful. In all which regards the Cognizance 
of Matrimonial Cauſes is theirs only by leave, [from the Parliament.] 


35 H. 8 Rot. 
Pat. p. 15. 


Thirdly, Refidency, and Non-reſidency, was a Theme formerly learn- 
ed from the Canon Law, in which, as alſo in the thing it ſelf, the Clergy 
were the only ſkilful men. The rule of the Canon Law was ſtrict e- 
nough, conſidering the times, but it was not ſteel to the back. The Par- 
liament now undertakes the Cauſe; and though it gave, in ſome _—_— 
more liberty than the Canon, yet ſtood it better to its tackling, and kept 
a ſtricter hand upon the reins, than was formerly uſed; and by giving a 
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2111.8.c.13. general rule for Diſpenſation, took away all arbitrary Diſpenſations and 
Hs c Licences, which were formerly granted beyond all rule, but thay of Sil- 
8 H. 8. c. 13: f 
ver or Gold; and made all practices contrary to the rule, damageable 
to the party. Thus far conerning the matters in Cognizance ; now 
touching the power of the Keys. Engliſh Prelacy having laid aſide the pre- 
tenſions of Rome, they put the world to a gaze, to fee which way they 
would go. In the innocent infancy of Prelacy, it was led by the hand by 
the Presbytery, and would do nothing without them; afterwards, having 
gained ſome degree of height and ſtrength, they entred themſelves to be 
Chariot-horſes to the Roman Sun, till they had ſet all on fire. Now un- 
harneſs d, it is expected they ſhould return to their former Wits ; neverthe- 
leſs forgetting their ancient Yoke-fellows, the rural Presbyters, they ſta- 
ble with the King ; uſe his name ſometimes, but more often their own ; 
ſerving him with Supremacy, as he them with authority veyond their- 
Sphere. They raiſe him above the Parliaments, he them above Councils; 
Antiq. Brit. to as they do what they liſt, let the Plebeian Preſbyter will or nill; they 
are the only numeral Figures, and the other but Cyphers to make them 
omnibus numeris abſoluti. Nevertheleſs the Canon ſtill remains the ſame : 
Diin. Ic. © Epiſcopi ſe debent ſcire non Dominos, nec debent in clerum do- 
5. Eito & 3. e. 4. , 4 1 . 3 
Fad. Di. E- minari; Epiſcopus ſe ſedente non per mittat Preſbyterum flare. Epiſcopi 
piſcopus. awoverint ſe mags conſuetudine quam diſpenſatione Prefbyteris majores. Kings 
may make them Lords, but as Biſbops they hold their former rank al- 
ſigned by the Canon: as Lords, the King never gave them the Keys; and 
as Biſhops, the Canon did not; yet as under the joint Title of Lord-Br- 
ſhops, they hold themſelves privileged to get what power they can. Two 
things they reach at, via. The ablolnte power of Impriſonment, and of 
Excommunication in all Cauſes Eccleſiaſtical. The Common Law 
Laſtit. 3. fol. 40, would never yield this; ſome Statutes in ſome Caſes did pretend, 


Firſt, As touching Inpriſonment, the Statute of Henry the Fourth 

1H. 7.c. 4. concerning Hereſy doth liſp ſome ſuch power: of what force the 

ſame Statute is, hath been already obſerved. In caſe of incontinency of 

Churchmen, it it more directly given them by a Statute in Henry the 

Seventh's time; before which time, the Statute it felf doth intimate, 

that an Aqion did lie againſt them for ſuch Impriſonẽůment; which 

Law alſo was made uſeleſs by another in Henry the Eighth's time, 

— gave a way to Statutes for the puniſhing them at the Common 

aw. | 

wt. L644 Fi:ſt, with Death, which continued for ſome Months; and that be- 

52 4.8. c. 10 ing found too heavy, it was puniſhed by another Law with Forfeiture 

and Imprifonment. And the fame King likewiſe gave way to a Law 

for the like puniſhment in caſe of Hereſy, by that Law that revoked 

the Statute of Henry the Fourth formerly mentioned; although till Trial, 

the ſame was bailable : And thus it contmued till the time of Edward 
the Sixth, 

But as touching Excommunication, it was to no purpoſe for them to 

ſtruggle: the Common-Law would never permit them to hold poſſeſſion 

' _ quietly; but did examine their Authority, granted Prohibitions, and enjoin- 

3 , Ed the Ordinary to grant Abſolution where it ſaw cauſe. Nevertheleſs in 

E. 4.f. 29. ſome caſes Henry the Eighth gives way to ſome Statutes, to allow them 

1 1: 7 this power, as in the levying of Tenths. In the next place, the Prelacy 

26 14.8. c. 3. had not this Eceleſiaſtical Juriſdiction in themſelves, ſo as to grant it to 

others; but the Parliament did diſpoſe thereof, not only to Biſhops, but 


to 
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to Chancellors, Vicars-general, Commiſſaries, being Doctors of the Law, 


and not within holy Orders, and limiting their Juriſdiction in caſes con- 57 H. 8. c. i. 


cerning the Papal Juriſdiction; and their manner of ſending their Pro- 


ceſs and Citations to draw men from their proper Dioceſs, and alſo their 


inordinate Fees in Caſes Teſtamentary. The Prelatestherefore might poſſi- 


blymake great claim hereof; for generally they were ſtill of the old ſtamp, 


loved to have all by Divine Right, and lived they cared not by what 
Wrong: But the Laich inclining too much to the new Religion, as then 
it was termed, refuſed to yield one foot unto their pretenſions. And fo 
like two Horſes tied together by their Bits, they endeavour after ſeveral 
courſes, ever and anon kicking one at another, yet till beſtrode by a 
King that was jointed for the purpoſe; and ſo good a Horſeman, that 
neither of them could unhorſe him, till Death laid him on the ground, 
And thus was the Roman Eagle deplumed, every Bird had its own Fea- 
ther; the great men the Honours and Privileges, the meaner men the 
Profits; and ſo an end to Armates, Legatine Levis, Peter-pence, Mortua- 
ries, Monaſteries, and all that Retinue; the vaſt expences by Bulls, and 
Appeals to Rome: Add to all, the cares, expences, and toil in attendance 
on the Roman Chair: And was the beginning of all the happineſs of 
England. G 


CHAP. XXXI. 
Of Fudicature. 


HESE two — 2 were men of tow'ring Spirits, liked not to ſee 

others upon the Wing; in which regard it was dangerous to be 

great, and more ſafe not to be worthy of regard. Eſpecially in the times 

of Henry the Eighth, whoſe motion was more eager: and there was no 

coming nigh to him, but for ſuch as were of his own train, and would 

follow as faſt as he would lead; and therefore generally the Commons had 
more cauſe to praiſe the King for his juſtice, than the Ne 


ſo well breathed) and therefore had more to do with Courts which had 
the face oi Juſtice, but behind were for the King's Revenue. Such were 
the Court of Requeſts, of mean Original, mean Education, yet by conti- 
nuance attained to a high growth: The Court of Tenths and firſt-Fruits: 
The Court of Surveyors : The Court of the Lord-Steward of the Houſ- 
hold : The Court of Commiſſion betore the Admiral : The Court of Wards: 
The Court of Preſident of the North : The Prerogative-Court : The 
Court of Delegates : The Court of Commiſſion of Review; with others of 
more private regard: And (that which might have given the name to 
all the reſt ) the Court of Augmentation. Beſides theſe, there were ſome 
in Wales; but that which concerned more the matter of Judicature, was the 
loſs of that grand Liberty of that Country, formerly a Province belong- 


ing to this Nation, and now by Henry the Eighth incorporated into the 18 H. 8.c. 4. 


ſame, and made a Member thereof, and brought under the fame Funda- 


mental Law; a work that had now been long a doing, and from the 


time of Edward the Third brought on to perfection by degrees. 


Firſt, by annexing the Tenure of the Marches to.the Crown : Then 


upon occaſion of the Rebellion, by loſs of many of their * Li- 
, ties. 


23 Hf. 8. c. 
23 H. 8. e. 9 


obility had“. Both Beieg come. 


g . what tov 1ivith 
the Kings loved the air of profit paſſing well, (but the latter was not of their Bloog, 


142 Of Courts of Judlicature, during the 
berties. Afterwards Herry the Eighth defaced the bounds of divers the 
ancient Counties, and ſettled them anew, and the bounds of the Marches 
alſo, and appointed Pleas in Courts of Judicature to be holden in the Exg- 
liſh Tongue. 


And laſt of all, re-united them again to the Engliſb Nation, giving them 

. Cav vote in Parliament, as other parcel of the Engliſßh Dominions had. True 
ds .it is, that from their firſt ſubmiſſion, even unto Edward the Firſt, they 
- K+ * . were ſummoned unto Parliament, and had vote there; but only in or- 
der to the Intereſts of their own Country, now and henceforth they 

poſſeſs one and the ſame vote as Engliſhmen. Secondly, as Courts and 
ſudicatories multiplied, ſo ſome alſo of thoſe that were ancient, enlarged 

their Juriſdiction, eſpecically ſuch of them as moſt nighly related to Pre- 

rogative. Amongſt others the Privy-Council leads the way; who now 

began to have too much to do in a double capacity, one at the Council- 

Table, the other at the Star-Chamber : For now their power began to be 

diverſly conſidered. In their firſt capacity they had too much of the 

affairs of the Common-Pleas, in the latter they had too much of the 
Croun-Pleas; both of them ſerving rather to ſcare men from doing 

wrong, than to do any man right. And therefore though ſome men 

might ſeem to have ſome recompence, yet the greateſt gain fell to the 

King and his Courtiers; and thus became Majeſty of State, or Preroga- 

tive, to be more feared and beloved. What the power of the Council was 
formerly, hath already been manifeſted ; that which both theſe Kings 
conſpired in, and whereby they gained more power over the people than 

all their Predeceſſors, was this, that other Kings ſtood too much upon their 

own Legs; theſe leaned much upon the Lords, and gained the Lords to 

ſtick cloſe to them ; and in this they had both the King's Love and the 

People's Leave, who now disjointed upon ſeveral Intereſts, eſpecially that 

of Religion, muſt be contented to let go that which they had no heart 

to hold. And thus they obtained a Judicatory Power over the People; 

like that of great men whoſe cenſures are commonly above capacity, 

and not like to that of the Peers, This was begun in Henry the Se- 

venth's time, who taking occaſion to complain of corruption and neg- 

lect in ordinary Trials of the Common Law, gets the people to yield to 

the Council, or ſome of them, a power of Oyer and Terminer, by exa- 

mination upon Bill, or information in matters concerning Maintenance, 
Liveries, Retainders, Embraceries, Corruption in Sheriffs and Furies, Riots, 

and unlawful Aſſemblies, Crimes all of them of the tame blood with Re- 

3H-7-©1- pellion, which the King as much hated as the thought of his Title to the 
Crown; and therefore would have it feared, as much as the puniſhment 

by ſuch a mighty power; and a Trial of a dreadful nature could effect. 

A Trial, I fay, wherein both the guilty and the guiltleſs adventure their 

whole Eſtates, againſt the edge of the arbitrary wills of great men of 
unknown Intereſts, in an unknown way, at unknown places ; having no 

other aſſurance, how, or when to come off, but a Proclamation to tell 

+H. 7.c-12- the people, that the King above all things delighted in Juſtice. A bitter 
—_— Pill this was for the people to ſwallow; yet it was ſo artificially compo- 
| fed, that at the firſt taſte it gave a pretty reliſh, the King delights in Ju- 

flice, the Chancellor hath his Conſcience, the — brings Religion, 

the Judges bring Law; ſo as it is probable nothing will be done, but ac- 

cording to Juſtice, Conſcience, Religion, and Law ; a very fair mixture, 


but that there was a Treaſurer in the caſe, Yet the fucceſs anſwered not 
” FOR . 
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expectation, the perſons offended were many times inferiour, and their 

Eſtates not great, the Offenders more mean, and of deſperate fortunes; 

for great men were too wiſe to try this new way, or to taſte of their en- 

tertainment. Therefore within nine Years the Judges of Aſtæe are be- 

truſted with all, and that Court ſo continued for as many years more; and 

then the King marked out one crime amongſt the reſt for his own tooth, 1: II. . 

belonging to the great men only; for they are only to commit the crime, 

and to give recompence ſuitable to the King's Appetite. It is givin$ of 

Liveries, and Retainders; a ſore evil in the eyes of a jealous King, tend- 

ing to draw the inferiour ſort to honour and admire, and be of the ſuit of 

thoſe of the greater ſort ; and then beware the Crown, Theſe therefore 

mult be tried before the King himſelf and his Council, that he may | 

know whom he is to fear, and of whom to take heed. And hereupon '? W 

is a ſtrange power given, to ſummon upon a meer Suſpicion: To proceed, 

without Information: To examine the Defendant upon Oath, and 

make him his own accuſer : To puniſh according to diſcretion by Fine 

and Impriſonment. And thus the King and his Council have gotten 

a power under colour of Liveries and Retainders, to bring the whole King 

dom to be of their Livery, or elſe they can ſuſpect whom = pleaſe, 

| apprehend whom they ſuſpect, put him preſently to the rack of confeſ- 

ſion and ſo into Priſon, till he hath ſatisfied both diſpleaſure and jealouſy, | 
and even covetouſneſs it ſelf. Never was England before now in fo low | 
a degree of thraldom, bound under a double knot of ſelf- accuſing, and ar- 
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| bitrary cenſure ; and this out-reached, not only in matters meerly Civil, ; 
| tending to the common Peace, but was intruded alſo into matters Eccleſi- 
F aſtical in order to the peace of the Church. All bound unto the good Be- 
N haviour, both in Body and Soul, under peril of loſs of all that a man 
F hath dear to him in this world. 

: The plot ofall this was laid by Henry the Seventh, and was followed 
t by Henry the Eighth, who put that into practice (which his Father had in 
J deſign) being led thereto by ſuch a ſkilful Guide as Cardinal Molſey was, 
1 who, though of mean Birth, yet of a Spirit above a King, and equal to the 
J Popedom, ſtrained the ſtring of Prerogative to its utmoſt height, and 
{ then taught the King to play thereon; which he did after his blunt man- 
#1 ner till his dying day. And thus though the Clergy are brought a peg 
1 lower, and the Nobility advanced higher, yet was it the policy of theſe 
5 Kings to make them all of their own Livery and Retainderſhip, to keep 
b them in an upper region, looking on the poor Commons at a diſtance far 
1 below; and well it was for the Commons thus to be, till the Influence of 
theſe blazing Stars grew cooler, 

It 

. | 

* C HAP. XXXII. 

J 

> Of the Militia. : 
1 T may fall within the verge of Opinion, that the guilty Title of Henry 
1 the Seventh to the Crown of England, gauled his mind with jealouſy, 
＋ > greateſt part of his Reign. Whether it were that he had not decla- 
I red himſelf fo fully upon his Title by his Wife, or that as yet he feared 
* ſome unknown Plantagenet would ariſe and put his Crown to the queſtion, 
+4 This made him ſkilful in the point of Fortification (wherein he =_ 
| WW — Ten pn er "oY wiſe 


I 4.4 Of the Militia, during the 

| wiſe ſpent thegreateſt part of his Reign) not ſo much by force of Arms 
(for he cared not much for that noiſe, well knowing that Peace is the 
ſafer condition for a King that comes in by power) but principally by 
way of gaining Conceſſions and Acknowledgment from the Wabſece, 
a Muſick that he much delighted to hear, well knowing it would conclude 
thoſe amongſt them that knew too much, and inſtruct them that knew 
too little; and fo in time he ſhould paſs for current amongſt them all. 
It was no hard matter for the King to accompliſh this, the greater part of 
the Kingdom being pre-ingaged unto his Title, and of them many de- 
pending upon him for livelihood, if he failed, they muſt look to loſe all, 
But the preſent occaſion urged more importantly ; the Title to the 
Crown was already put to the queſtion, by the pretenſions of one that 
named himſelf Duke of ork: And it is now high time for the Law 
to declare it ſelf, to direct the people in ſuch a Cate. What ſhall the 
people do where Might overcomes Right; or if days come like thoſe 
of Henry the Sixth, whercin the Subjects ſhould be between Two Mill- 
ſtones, of one King in Title, and another King in poſſeſſion, for 
whom muſt they take up Arms? If for Edward the Fourth, then are 
they Traitors to Henry the Sixth : It for Henry the Sixth, then are they 
Traitors to Edward the Fourth. And ſo now, if for Henry the Seventh, 
then they may be Traitors to the Duke of, Zor# : If for the Duke of 
York, then are they Traitors to Henry the Seventh. For though the 
Duke of York was ſaid to be but a contrivance of the Houſe of Burgun- 
dy, yet a great part, both of the great men and others, were of another 
opinion, and the King himſelf was not very certain of his condition for 
the ſpace of ſix years thereby. This puts the Title of Allegiance, and 
that power of the Militia, to the touch; at length both King and Parlia- 
ment come to one concluſion, conſiſting of three particulars, 


Firſt, That the King for the time being (whether by right or wrong) 
ought to have the Subjects Allegiance ; like to that of the wiſe Counſellor of 
that brave King of 1/ael, Whom the Lord und his People, and all the 
men of Iſrael chuſe, his will J be, And this is not only declared by the 

1111. -.c.1,Expreſs words in the Preface of the Law, but alſo by the King's own pra- 
Ctice: For he diſcharged ſuch as aided him againſt Richard the Third 

H. . c. 6-then King, by pardon by Parliament; but ſuch as aided him being 
King, by declaration of the Law. 


Secondly, That this Allegiance draweth therewith ingagement for the 
defence of that King and Kingdom. | 


Thirdly, That the diſcharge of this Service, whereto the Subjefts are 
bound by Allegiance, ought not to be imputed unto them as Treaſon : Nor 
ſhall any perſon be impeached or attainted therefore. The firſt and the laſt 

| of theſe need no diſpute, 


The Second is more worthy of conſideration, in the particular words 
ſet down in the Statute, viz. That the Subjects are to ſerve their Prince 
in bis Wars, for the defence of him and the Land, againſt every Rebellion, 
Power, and Might, reared againſt him ; and with him to enter and abide 
in Service in Battle. Wherein two things are to be conſidered, the 
Service, and the Time or Occa/ion. 


The 
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The Service is, to ſerve the Prince in his Wars, and with hiin to enter 
and abide in ſervice in Battel: which is the leſs to be ſtood upon, be- 
cauſe there is a condition annexed, if the caſe ſo require ; which muſt be 
determined by ſome Authority, not particularly mentioned: Albeit, that 
whatſoever is therein ſet down, is only by way of ſuppoſal in a Preface 
_ annexed to the Law by the King, and permitted by the Commons, that were 
as willing the ſame ſhould be allowed, as the King himſelf; both of them 
being weary of Wars, and willing to admit this Concluſion, for the bet- 
ter ſecurity of them both in theſe doubtful times. But to lay all theſe aſide: 
for the Caſe is not ſtated, till the Cauſe be conſidered; all this muſt be 
only when and where the King's Perſon and Kingdom is endangered by Re- 
bellion, Power or Might reared againſt him. So as the King's Perſon muſt 
be preſentin the War for the defence of the Kingdom, or no Man is bound 
by his Allegiance to hazard his own Life. And then this point of Alleg:- 
ance conſiſteth only in defending the King in the defence of the Land, 
or more particularly in defending the King's Peron, he being then in the 
defence of the Land ; and defending him in order to the defence of the Land. 
So as no Man can rationally infer from hence, that the King hath an uni- 
verſal power of Array when he pleaſes ; becauſe the King, when he plea- 

ſes, may not levy War, nor make other War than a defenſive War, when 11 H. 7. e. 18; 
the Land is endangered, or when need ſhall require ; as another Statute hath 
it. But who ſhall determine this need or danger, neither in theſe or any 
other Laws is mentioned ; either out of want of occaſion, or by reaſon 
of the tenderneſs of the times, wherein both Prince and People were wil- 

ling to decline the Queſtion. 

Secondly, the Per/ons that are to do this ſervice, are to be conſider'd of; 
and although they are indefinitely ſet down under the word Subjecłs, it 
may be ſuppoſed that the word is not to be taken in ſo large a ſenſe, as to 
comprehend all of all Ages, Sexes, Callings, and Conditions in regard that 
even by the Common-Law, ſome of each of theſe ſortsare diſcharged from 
ſuch ſervice. But it may ſeem, the King was neither fatisfied with the 

expreſſions of this firſt Law concerning the occafion or time of this /ervice; 
nor did he ſee ſufficient ground, under the notion of bare Allegiance, to 
defire more. Therefore new ways are by him found out; his Patentees 
were not a few: and although few or none could ever boaſt much of any 
cheap Purchaſes gained from him (for he was wont to be well paid before- 
hand for his Patents, either by Money, or that which was as beneficial 
tohim,) yet he was reſolved that their Holding ſhould be no leſs advanta- 
geous to him, than their having. And therefore in plain words he lets 
them know, that notwithſtanding former conſiderations, upon which they 
had their Patents at the firſt, they muſt fight for him, if they will live 11 H. 5. c. 15; 
upon him ; and either adventure their Lives or their Benefit, chuſe = 
which: and if they find fault with their condition, he touches them wit 
the Law of their Allegiance. And thus he makes way to intimate a claim 
of a more abſolute Allegiance : for being to ſhew the Equity of the Law, 
in regard of their Allegiance, he tells them, That every Subject is bound by 
his Allegiance, to ſerve and aſiſt bis Prince and Sovereign Lord, at all ſea- 
ſons, when need ſhall require. General words, that affirm nothing in certain- 
ty, yet do glance ſhrewdly upon an abſolute and univerſal aſſiſtance. 
Then coming to drive the Nail home, it is faid, that the Patentees are 
bound to give their attendance upon his Royal Perſon, to defend the ſame 
when he ſhall fortune to go in his Perſon to Wars, for the defence of the 


Realm, or againſt his Rebels and Enemies, (And as another Statute 
Ccc addeth) 
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addeth) Wilbin the ſame Realm, or without, and according to their All>zi= 
ance ; and not to depart without eſpecial Licence, or until general Proclama— 
tion of diſiniſſian. In ſhort therefore, here is a new Militia, as touching 
the King's Patentees ; they mult attend the King's Perſon whither ever 
the King will lead them, either within the Realm, or without; whether 
againſt ſuch as he will ſuppoſe to be his Enemies abroad, or if he will miſ- 
take his Subjects for his Enemies at home. And this under the colour 
of Allegiance, publiſhed in doubtful expreſſions, as if it were not meet 
that Henry the Seventh (that loved not to yoke himſelf to the Law) 
ſhould yoke his Laws under the Laws of plain Language: Or rather, that 
he held it a point of Policy to publiſh his Laws in a doubtful ſtile, that 
ſuch as durſt queſtion his Laws, might have no poſitive Charge againſt 
them; and ſuch as dared not to enter into the Liſts with him, might 
not be bold to come nigh the breadth of them. 

Nevertheleſs, neither doth the glance of Allegiance in the Preface of 
the former, nor in the body of the later Statute, any whit confirm, that 
what is in them enacted, is done upon the ground of Allegiance; but 
contrarily, when as the firſt Statute cometh to the point, it ſtartles from 
the ground of Allegiance, and flies to the ground of a kind of Equity or 
Reaſon. And the ſecond reſorteth to the firſt as its proper ground, as 
being a ſupplement thereunto in Caſes forgotten, and ſo omitted ; though 
it may be rather thought that the King creeping up into his height by de- 
grees, made the former only as an Eſſay, to prepare the way for the later; 


likethe point of the Wedge, that maketh way for the bulk and body there- 


of. The truth of this Aſſertion will be more manifeſt from the nature of 
both theſe Laws, being limited both in regard of time and perſon. In re- 
gard of time; for both theſe Laws are but temporary, and to continue 
only during the Life of Henry the Seventh, in regard the advancements 
therein mentioned, as the moving Caule, are only the advancements made 
by himſelf. Secondly, in regard of the perſon; for all perſons that received 
Advancements from him, are not bound thereby ; namely thoſe that come 
into ſuch Advancement by purchaſe for Money : Neither are Judges 
and other Officers excepted perſons in the ſaid Statutes. If therefore A.- 
legiance had been the ground of theſe Laws, it had equally bound all who 
are under the Bond, and no Equity could have given a general Rule of 
diſcharge unto ſuch condition of Men. It had likewiſe bound as well for- 
merly and afterwards, as during this King's Reign ; and therefore what- 
ever ſemblance is made tl.erein concerning Allzgzance, there had been no 
need of ſuch Law, if Allegiance could have done the deed, or if the pow- 
er of Array had been of that large extent, as it hath lately been taken, 
In my conceit therefore, theſe two Laws do hold forth nothing that is 
new, but a mind that Henry the Seventh had to fill his Coffers, though his 
mind would not ſo fill. He would have Soldiers, but they muſt be his 
Patentees ; not for any skill or valour in them above others, but he ho- 
ped they would compound with him for Licences to abſent, rather than 
to adventure themſelves ; and ſo he might get the more Money, that 
could find pay for Soldiers more and better than they were or would 
be. For otherwiſe the Patentes might by the Statute have been allowed 
to ſerve the King by their Deputies ; which would have done the King 
better ſervice in the Wars, than themſelves could have done. And for 
this very purpoſe, much uſe was made of theſe Statutes, as well by Henry 
the Seventh, as Henry theEighth, both for Licences and Pardons, tor com- 


poſition in ſuch Caſes, as their Records do plentifully ſhew. 
| f 3 Secondly, 
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Secondly, Let the Claim of Kings be what it will, yet the matter in 
fact ſhews plainly that they never had poſſeſſion of wha they claimed, 
Both theſe Kings pretended a Foreign War, each of them onceagainſt one 
and the fame Nation, and to that end advanced to one place with their 
Armies; although the one went in good earneſt, the other in jeſt. Their 
Armies were not gathered by Prerogative, but of Yaluntiers : This not 
only the Records, but alſo the Statutes do clearly ſet forth, Some Sol- 
diers ſerved under Captains of their own choice; and therefore the Law 
inflicteth a Penalty upon ſuch Captains as bring not their number com- 
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pleat, according to their undertaking: other Soldiers are levied by Com-v H. c. 4. 


miſſion, by way of Impreſt, which in thoſe days were Voluntiers alſo, and 
expecting favour from the Publick; the rather, becauſe they devoted 
themſelves thereto, without relation toany private Captain; they willingly 
therefore received Inpreſt- money. And of this courſe the State ſaw a 
neceſſity, both for the better choice of men, and for the more publick 
owning of the Work. For ſuch as had been uſually levied by the Cap- 
tains, were fit only to fill up room, and make up the number; and yet 
many times there was a failing in that alſo : and this manner of raiſing 


the Infantry, was continued by Henry the Eighth, as by the like Law in; H. 8. c. ;. 


his time may appear. As touching the levying of the Horſe, although 
divers Statutes were made for the maintenance of the Breed of Horſes, 
and Perſons of all degrees of ability were aſſeſſed at the finding and main- 
taining of acertain number of Horſes: yet do none of them tell us, that 
they ſhall find and maintain them armed compleatly for the Wars, nor 
ſhall ſend them forth upon their own charge; and therefore I ſuppole they 


were raiſed as formerly, Theſe two Kings had the happineſs to be ad-,2 17.8. c. :-. 
mired ; the one for his ſhrewd cunning Head, the other tor a reſolute and 33 H. 8. c. <. 


couragious Heart: And it was no hard matter to find men that loyed to 
ingratiate themſelves, and endeavour to catch their favour, though with 
the adventure of their Lives; eſpecially if they looked after Honour and 
Glory, which as a Crown, they ſaw, pitched at the Goal of their Ac- 
tions. 

Thirdly, Concerning the Pay of the Soldier, the Law was the fame ag 
formerly, the ſame was aſcertained by the Statute-Law : the payment 


was to be made by the Captain, under peril of Impriſonment, and for-? 
feiture of Goods and Chattels ; and the true number of the Soldiers to 3 


be maintained and liſted, under the like peril, 

Fourthly, As touching the Soldiers Service, the ſame courſe alſo was 
taken as before; if they deſert their Colours, they ſhould be puniſhed as 
Felons, and the manner of trial to be at the Common-Law. 

Fifthly, For Fort:fications, the Power 1 belongeth to the Su- 
preme Authority to give order therein. For the People may not fortify 
themſelves (otherwiſe than in their particular Houſes, which are reputed 
every man's Caſtle) becauſe publick Forts are Enemies to the publick 
Peace, unleſs in caſe of publiek danger; concerning which, private perſons 
can make no determination. And furthermore, no Fortifications can be 
made and maintained, without abridgment of the common Liberty of 
the People; either by impairing their Freehold, or exacting their Labour, 
or other Contribution; none of which ought to be done, but by p_ 


Law. And therefore when the Inhabitants of the County of 

were to make defence againſt Invaſion and Piracy from the Coaſt of Lit- 

tle Britain, in regard they were a long ſlender County, and upon ſudden 

ſurprizals People could not fo readily flock together for their joint —— 
8 Ccc 2 | 
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4 H. 8. c. 1. they obtained an Act of Parliament to give them and to fortify the 


Sea- coaſts according to the direction of the Sheriff and Juſtices of the 


Peace. 


Laſtly, Mars once begun, muſt be maintained at the charge of the un- 
dertakers. If they be the King's own Mars, he muſt maintain them out of 
his own Treaſury, till the benefit of them do prove to the common good ; 
and in ſuch caſes the charges have been ſometimes provided before the 

work, by Act of Parliament, and ſometimes after. 


Henry the Seventh, and Henry the Eighth, both of them at their ſeve- 
ral times went to Boloigne with their Armies. Henry the Seventh with an 
intent to gain profit to himſelf by an advantageous peace ; and had his 
ends therein, and was aſhamed to aſk aid of the people towards the 
charges of that War. | 


Henry the Eighth went upon his own charge alſo with his Army, truſt- 
ing to the Parliament for conſideration to be had of his employment 
(wherein his expectation did not fail) and made Queen Catherine Gene- 
ral of all the Forces of England in his abſence, and gave her power, 
with other five Noble Perſonages, to take up Money upon Loan, as 
occaſion ſhould require, and to give ſecurity of the ſame, for the main- 
taining and raiſing of Forces, if need ſhould require; as is more particu- 
larly ſet forth in the Patent-Rolls of theſe times. Nevertheleſs, the War 
at Sea infra quatuor Maria, was ever reputed defenſive as to the Nation, 
and under the publick charge; becauſe no War could be there, but an 
Enemy muſt be at hand, and ſo the Nation in imminent danger; and 
therefore the maintenance of the Navy-Royal in ſuch caſes, was from 
the publick Treaſury. * 


To conclude therefore, if the Parliament and Common Law in all theſe 
Caſes of Levies of Men for War, payment of Soldiers, and their deport- 
ment, in caſes of Fortifications, and of maintenance of Wars at Sea, and 
the deportment of ſuch as are employed therein; I ſay, if they give the 
Law, and carry the Supreme Directory, then certainly the Law rules in 
that, which ſeems moſt lawleſs ; and though Kings may be chief Com- 
manders, yet they are not the chief Rulers. 


Of the Peace. 
P E ACE and Mar originally depend upon the ſame power, becauſe they 


relate each to other, as the end to the means; and receive motion 
from one and the ſame Fountain of Law, that ruleth both in Peace and 
War. It is very true, that ſeveral Ages hitherto have been troubled with 
arbitrary Exhalations; and theſe very times whereof we now treat, are 
not altogether clear from ſuch an air. Two Kings we have at once in 
view, bothof them of an elate ſpirit ; one working more cloſely by Cun- 
ning, the other more openly by Command, yet neither of them pretend- 
ing ſo high as to do all, or be all in all. Peace ſuited more with Henry 


the Seventh, than with his Son, who delighted to be accounted rn, 
| rather 
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rather than good ; yet both of them were glad enough to be at peace at 
home, and were induſtrious to that end, though by ſeveral means. Hen- 
ry the Seventh pretended Juſtice and Peace, (a welcome news to a peo- 
ple that formerly accounted nothing theirs but by the leave of the Sol- 
dier) and therefore ſets upon the Reformation of the Sheriffs Courts, in 11 H. 5. c. 15. 
the entring of Plaints, and making of Juries ſuitable to that preſent time, 9 H. 7. e. 16. 
wherein men of Eſtates were very ſcarce, and much of the Riches of the 
Nation evaporated into the Wars both Civil and Foreign. Although the 
continuance of that order concerning Furies in the ſucceeding times of 
opulency, hath brought theſe Courts into contempt, and made way there- 
by for the King's Courts to ſwell in Glory, and to advance Prerogative 


even above it ſelf. 


Secondly, he reforms Goals, as well in their number as their uſe. Du- 
ring the Civil Wars, every ſmall party of men that could get a ſtrong 
place, made the ſame not only a Caſtle, but a Goal, and uſually im- 
priſoned and ranſomed at their own pleaſure. For remedy whereof, 19 H. 7. e. 10. 
Henry the Seventh reſtores all Goals to the Sheriffs, ſaving ſuch as hold 
by Inheritance; and gives power to two Juſtices of the Peace, one being; H. 5. c. z. 
of the Quorum, to take bail in caſes bailable, and Recognizances of the 3 H. 7. c. i. 
Peace, to be certified at the next Seſſions or Goal. delivery. 


Thirdly, both Kings concur in providing againſt ſuch diſorders, as more 
immediately did trench upon the publick Peace, and reached at the Crown 
it ſelf, by labouring to prevent by ſevere puniſhing; and laſtly, by regu- 
lating the proceedings a Judicature in ſuch caſes, 


Theſe diforders were two; inordinate wearing of Liveries, and un- 
 Iazoful Aſſemblies: The firſt being in nature of unlawful aſſembly of minds 
and ſpirits of men; the ſecond, of their bodies and perſons. Both theſe had 
formerly been provided againſt ; but the Judges of the Common Law, 
unto wha Cognizance theſe Crimes were holden, did reſtrain their pu- 
niſhments to the rule of the Common Law, then thought to be too fa- + 
cile and mean for diſorders that did fly at ſo high a pitch; and therefore 
they are reduced before a higher Tribunal, as matter of State, as hath 
been already mentioned. The ſeverity of puniſhment conſiſted not ſo, H.. e. 
much in aggravating the Pain, as the Crime; matters of injury being 9 H. 7. c. 14. 
made Felonies, and thoſe Treaſons. | 
The Crime of Treaſon, at firſt it concerned matters acted againſt the 
Nation; afterwards it reached to matters acted againſt the King; now 
it reacheth even to the very thoughts and imaginations of the heart ; 
not only of bodily harm to the King, but of the Queen, or their Heirs 26 H. 8. e. 14. 
apparent, or tending to deprive them of their Title or Name of Royal 
Eſtate. This Crime was formerly made but Felony by Henry the Se-3 H. 7. c. 13. 
venth, and then only extended to ſuch offence committed by one of the 
King's Houſhold againſt the Perſon of the King, or a Lord, or any of 
the Council, Steward, Treaſurer, or Comptroller ; ſo as the Perſon of the 
ueen was not then in the caſe, and yet then newly crowned, and at 
that inſtant bearing in her Womb the Royal Seed, which was then the 
only earneſt of the ſtability and glory of England ; and therefore it is 
a ſubject of wonderment, unleſs it were out of extremity of Jealouſy, 
leſt he ſhould ſeem to make too great account of her Title, and thereby 


diſparage his own, And then is it a piece of wit, but not without w_ 
neſs ; 


Of the Peace, during the 


neſs ; for he that is jealous of the ſlightings of other men, ſhews himſelf 
unreſolved in his own pretenſions. Now Henry the Eighth not only 
raiſed the price, but added to the thing; and not only putteth the Queen, 
but the Prince her Heir apparent into the Caſe, making the ſame rea. 
ſon. So as it implieth, that Enghſb Allegiance tieth the Subject, not 
only to the ſafety of the Perſon of the King, but alſo to the Queen and 
Heir apparent; otherwiſe the offence is made and declared Treaſon a- 
gainſt the King. 


Secondly, The Election of the Object is to be conſidered : for whether 
the one or other Statute be obſerved, it will appear, that although the 
King was the next Object expreſſed, yet a further was intended; and that 
the Crime is not intended, in regard of his natural Capacity as a man, but 
of his politic Capacity, and in relation to the common good of the Na- 
tion. And this is evident, not only from the ſeveral Prefaces of the 
Laws, but alſo from the manner of Election, whereby the Title of Heir 
apparent is taken up, and not the Eldeſt Son or Daughter, or theſe, and 
not the other Children, all which are equally dearly beloved in natural 
regard. | 


Thirdly, Though at the Common Law Treaſon be properly a Crime 
againſt Allegiance, yet as in Caſes of Felony crimes may be by the Sta- 
. tute made as Treaſon, which at the Common Law are not againſt the 
Legiance of an Engliſhman ; for this remaineth ever one and the fame : 
but one and the ſame fact may be made Treaſon, and unmade, by the Sta- 
tute-law, as befel this Law of Henry the Eighth, by a Law within twen- 
ty years after; like as alſo in former times, one and the ſame fact hath 


28 H. 8. c. 18. many times received the like meaſure. Other Treaſons beſides theſe al- 


4 H. 7. c. 18. 


27 H. 8. c. 2. 


ready mentioned, were by Henry the Eighth created; as Marriage with 
any of the King's Siſters, Daughters or Aunts of the Father's ſide, or the 
Daughters of his Brethren or Siſters, without conſent firſt had of the 
King : Counterfeiting current Money, not of the King's Coinage, was 
likewiſe made Treaſon by Henry the Seventh, who was well ſeen in that 
Myſtery or Money-trade: and the like alſo became of Counterſeitures of 
the King's Privy Signet and Sign Manual. 


And laſtly, that horrid trick of Poiſoning was reduced to this Catego- 
ry, rather that the Penalty might be more terrible in the Death (which 
was by boiling) than for any Tincture in the Nature of the Crime, or 
in any Forfeiture of Eſtate. 


The policy of theſe times thus irritated againſt Treaſon, had proved 
very irregular, if the ſame had not been as rigid in caſes of Felony. Di- 
vers new ones of that kind are alſo dubbed ; amongſt which Conjuration 
or Withcraft comes firſt ; an old Felony in the Saxons time, but ſince 
had gotten its Clerg y, now well-nigh for the ſpace of Five hundred years, 
and they it; ſo as it never walked abroad amongſt the Laity, but un- 
der the favour of the Cloiſtered People ; nor ever came before the Civil 
Power, till now Henry the Eighth brought it forth into its own ancient 
and proper Regiment. Other crimes, being thoſe of the ſeaſon, are made 
. Into the ſame degree: Such as were taking of Women into Captivity ; 
unlawful Huntings with diſguiſes ; malicious breakings of the Dikes and 


Banks in Marſhlands ; Servants embezeling their Maſter's Goods to dr 
| ue 
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value of Forty Shillings or upward, which (beſides that of Hereſy, where- 
of formerly) though of a new ſtamp, yet of fo good a conſtitution, that 
they remain unto this day under the fame brand. 

But let the Laws be never ſo ſevere, if they have not free liberty to walk 
at large, they are ſoon ghoſtleſs; and therefore theſe two Kings, eſpe- 
cially the latter, gained that Honour above their Predeceſſotrs, that they 
gave the Law a tree and full ſcope over all perſons but themſelves and 
their Aſſignees, and in all places. Firft, concerning places, every one' 
knows the Notion, but few conſidered the extent of San&yary grout in 
England, that could ſanciiy any crime or criminal perſon in ſuch man- 
ner, that though the eye of Juſtice could ſee, yet the hand of Juſtice 
could never reach them, till Henry the Eighth plundred them of all their 
Sanctity, and made all places common. So as no Treaſon could hide it felt, 
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but where the Act of Parliament did appoint, and turned their names 26 H. 8. e. 13. 
from Sanctuaries to privileged places. The Sanctity of the perſon was 27 H 8.c. 19. 
yet more miſchievous and hard to bereformed ; it had been often attemp- 11. 


ted before theſe times, with little ſucceſs. Henry the Seventh gained ſome 
ground herein beyond his Anceſtors; the Delinquent might have his 
Clergy once, but not the ſecond time, (though he fled to the horns of 
the Altar) and was ever after known by a brand in the hand. Thus far , H. 2. e. 13. 
did Henry the Seventh go, and would have done more, even as far as un- 
to thoſe in Holy Orders. . But Henry the Eighth coming on, in point of 
Treaſon, made all perſons common, without reſpect of their Orders or 
Profeſſion. Death makes an equal end of all. In caſes of Murther, Rob- 3358 © 1: 
bery, Burning of Houſes; Felonies done in holy Ground, High-way, or r 
Dwelling-houſe; refuſal of Trial; peremptory Challenge of above twen- 
of the Pannel; Servants cmbezelling their Maſters Goods in value 
Forty ſhillings, or upwards; in all theſe Caſes no Clergy could be allow- 
ed, but to perſons in Holy Orders, and thoſe alſo to be perpetually impri- ©? _ 
ſoned in the Ordinaries Priſon. And yet this exception held not long in 
force, but theſe Men alſo were equally wrapped up in the fame courle, to 
have their Clergy, and indure the brand even as other Men. 


Ne. 3. 


32 Hf. 8. c. 3. 


Two difficulties yet remain, which hindred the execution of the 
Laws againſt Treaſon. One, concerning Place; the other, the Per- 
on. 
1 The Place many times of the plotting and beginning of the Trea/on 

befalleth to be without the walk of the King's Writ ; in which Caſe by 

the Common Law it cannot be inquired or tried : or it may be, that the 

men of the place be generally diſaffected, and then no hope of finding f f. _ _. 
out the matter. In ſuch Caſes therefore it is provided, that be the crime bo Hs * 
whereſoever the Delinquent will, it ſhall nevertheleſs be inquired, and 
tried where the King vill. ; 

The Perſon of the Delinquent alſo many times changed its condition; 

it might be ſober at the time of the Delinquency, and afterwards upon 

diſcovery prove Lunatick, and thereby avoid the Trial; this, whether in 

jeſt or earneſt, by a Statute is made all one; and it is ordained, That in 3; H. 8. c. 22: 
caſe the Fact be conſeſſed by the Delinquent before the Lords of the Council, 

at ſuch time as the party accuſed was of found mind, and the ſame be atte= 
fed under the hands of four of thoſe Lords, the ſame ſhall be à good ground, 

to proceed to inquiſition before Commiſſioners ; and the ſam being. found, totry 

the Delinquent without anſiver or appearance, ſaving unto Barons their Trial 

by their Peers. And thus however in their Fits, the Will of the rn 
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of theſe Kings was too hardy for the Kings to manage according to rule, 
yet the Law ſtill in Title kept the Saddle, held the Reins, and remaineth 
the chief Arbitrator unto every Man. 


C H A P. XXXIV. 


Of the general Government of Ed ward the Sixth, Queen Ma 
and Queen Elizabeth. * 11 


E are at length come within fight of the ſhore, where finding the 
Currents various and ſwift, and the Waves rough, I ſhall firſt 
+; +. the wo make my courſe through them ſeverally, and then ſhall bring up the 


Seymor, and general Account of the Reigns of One King, and Three Governours®, 


Dudley Duke o 


— T King was a Youth of about Ten years old, yet was older than he 


ſeemed by Eleven years; for he had all the Ammunition of a wiſe King, 
and in one reſpect, beyond all his Predeceſſors, that made him King in- 
deed, By the Grace o God. He was the only Son of Henry the Eighth; 
yet that was not all his Title, he being the firſt Preſident in the point of 
a young Son, and two elder Daughters by ſeveral venters ; the eldeſt of 
whom was now thirty years old, able enough to ſettle the Government 
of a diſtracted Nation; and the Son ſo young, as by an Act of Parlia- 
ment, he was diſabled to ſettle any Government at all, till he ſhould paſs 
the Fifteenth year of his Reign. But the thing was ſettled in the life-time 
of his Father, whoſe laſt Will, though it ſpeak the choice, yet the Parlia- 
FH. 8. c. 5. ment made the Election, and declared it. The condition of this King's 
5 H. 7. c. 1. Perſon was every way tender; born and ſuſtained by extraordinary 
means; which could never make his Days many, or Reign long, His 
ſpirit was ſoft and tractable, a dangerous temper in an ill air; but being 
fixed by a higher principle than nature yielded him, and the fame beau- 
tified with excellent endowments of Nature, and Arts, and Tongues, he 
out-went all the Kings in his time of the Chriſtian world. His Predeceſ- 
ſors provided Apparel and Victual to this Nation, but he Education; and 
thereby fitted it to overcome a fiery Tryal, which ſoon followed his de- 
arture. 
a The Model of his Government was as tender as himſelf, ſcarce indu- 
ring to ſee his Funeral; ready for every change, ſubject to tumults and 
Rebellions; an old trick that ever attends the beginning of Reformation, 
like the Wind the Sun-riſing. The diverſity of Intereſts in the Great 
Men, eſpecially in point of Religion, for the moſt part firſt ſet theſe in- 
to Motion, for ſome of them had been ſo long maintained by the Romrjh 
Law, that they could never endure the Goſpel: and yet the different In- 
tereſts in matters of State made the greater noiſe. All was under a Pro- 
tector fitly compoſed to the King's mind, but ill matched with rugged, 
humorous and aſpiring minds; whereof one that ſhould have been the Pro- 
teQor's great Friend, became his fatal Enemy; and though he were his 
Brother, to prejudice his Intereſt, pawned hisown Blood. The other, which 
was the Duke of Northumberland, had his will, but miſſed his end: for 
having removed the Protector out of the way, and gotten the chief pow- 
er about the King, yet could he not hold long what he had gotten ; for 
che King himſelf, after ſixteen Months decaying, went into pert 
Wor 
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world, and left the Duke to ſtand or fall before ſome other Power; which 
came to paſs upon the entry of the next Succeſſor. 

The greateſt trouble of his Government aroſe from the proſecution of 
a defign of his Grandfather, Henry the Seventh, for the uniting of the 
two Crowns of England and Scotland by marriage, and ſettling an endu- 
ring Peace within this Iſle : and unto this Work all were Aiders in both 
Nations, but the Enemies of both. But God's ways are not as Man's; it 
is a rare Example, to find out one Marriage that did ever thrive to this 
end. England meaned well, in proffering Love; but the Wooing was 


ill-favouredly carried on, by ſo much Blood. 


Laſtly, As the Government was now tender, ſo was it carried with 
much compliance with the People: which ever gives occaſion to ſuch of 
them that are irregular; to be more ; and ſuch as are well governed, to 
be leſs ; becauſe, though pleaſing it be, yet it is with leſs awe and ſpirit: 
which renders their obedience, at the beſt, but careleſs and idle; unleſs 
ſuch as are very conſciencious be the more careful over their own ways, 


by how much their Superiours are the leſs. 
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N OT thus was Queen Mary, but (like a Spaniard) ſhe over-ruled Q. Mary. 


all Relations and Engagements by Deſign : ſhe was about Forty 
years old, and yet unmarried, when ſhe came to the Throne; it may 
ſeem ſhe wanted a mind to that courſe of life, from natural abſtinency, or 


was loth to adventure her Feature (which was not excellent) to the Thuan. vol. f, 


Cenſure of any Prince of as high degree as ſhe held her ſelf to be; or 
her value was not known: ſo as to perſons of meaner Intereſts, ſhe might 
ſeem too'much above ; and to thoſe of greater, too much beneath, Or 
poſſibly her Father was loth to let the world know her Title to the 
Crown, till needs muſt ; or to raiſe up a Title for another man, ſo long as 
he had hope of a Son of his own to ſucceed him; and yet had formerly 


lib. 13. 


deſigned her for a Wife to Charles the Fifth, and afterwards to the Dau- Thuan, wl . 
1. 


phine of France. Or it may be her ſelf had ſet a command of her ſelf, 
not to change her Eſtate, till ſhe ſaw the courſe of the Crown either to 
or fro. However, the time is now come, that ſhe muſt marry, or ad- 
venture her Womanhood upon an uncertain and troubleſome ſtate of 
Aﬀairs. She liked the Lord Courtnee above the Prince of Spain, but 
ſeared he would not deſign with her. She held him not unmeet for her 
degree : for the feared he was good enough for her Siſter, that then alſo 
had the Title of a Kingdom waiting ſo nigh her perſon, as ſhe was an 
Object of Hope to her Friends, and Fear to her Enemies. And yetQueen 
Mary married the Prince of Spain: It may be it ran in the Blood, to 
marry into their own Blood; or rather, ſhe was thereto led by reaſon of 
State, partly to enable her with greater ſecurity in the reſettling of her 
Kingdom in the Popiſh Religion, wherein ſhe knew ſhe had to do with 
a People not eaſy to be reduced, where Conſcience pretended Reluctan- 


cy; and partly to aſſure her Dominion againſt the Out-works of the 
French and Scotiſh deſigns. And fo ſhe yielded up the Su tity) the — 


Perſon to the Prince of Spain, but (thanks to the N 
own ule : for it was once 


remacy. of the Kingdom was reſerved to her 
a her — to dow given up all to the man, rather than to mils of the 
man. And vet their condition was not much comfortable to either : 


The People's diflike of the * r ſo loud abroad, that = wore 


n the | 


Fox, 


C. 2. Inſtit. 
fol. 61. 
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Prince was to come over, the Emperor his Father demanded fifty Pledges 
for his Son's ſafety during his abode in this Land; which was alſo de- 
nied. When he was come over, the Exgliſb fear the Spaniſh Tyranny ; 
and the Spaniſh, the old Saxon entertainment of the Danes. So both 
lie at their cloſe guards; as after ſome time the King and Queen did no 
leſs: for the Queen was either never earneſt in her affection, or now 


much leſs; finding his Body diſeaſed, and his Mind lingering after un- 


lawful game. On the other ſide, the King not finding that content in 
her Perſon (eſpecially after her ſuppoſed Conception) that he expected, 
looked to his own Intereſt apart from hers, and thereby taught her to do 
the like. And this ſhe thought coſt England the loſs-of Callis, and he 
Spain the loſs of many advantages that might have been obtained, and 
was expected from this Conjunction. Thus by the ſeveral Intereſts be- 
tween the King Regnant and the Queen Regent, the Government of Eng- 
land became like a Knot diſſolving, neither faſt nor looſe. 
Towards the People ſhe might well be reſerved, if not rigid: for ſhe 
knew her entry was not very acceptable, though accepted; and that her 
Deſign was contrary to her Engagements: and therefore it was vain to 
think to pleaſe her ſelf, and pleaſure them. Nor did ſhe much buſy her 
thoughts therewith: that abominated trick of Impoſt upon Merchandize ſhe 
brought into faſhion, which had by many publick Acts been damned for 
the ſpace of two hundred years. This was done without either ſhame or 
fear : for if the People turned head, ſhe knew ſhe hada good reſerve from 
Spain; and the People might very well conſider of that, though for her 
part ſhe deſired not much to improve that Foreign Intereſt ; becauſe ſhe 
might well ſee that Spain deſigned to keep England ſo far beneath, that 
France might not get above: And that Philip neither loved the double 
Crown of England, no, nor the Triple Crown at Rome, otherwiſe than 
in order to that of Spain. _ | 
This diſtance between her and her King, wrought her to a more nigh 
dependency upon her Council and Exgliſb Nobility; and fo became leſs 
diſcerned in her Government ; although queſtionleſs ſhe did much, and 
wanted not Wiſdom or Courage to have done more, but that ſhe was not 
wholly her own Woman. All men do agree that ſhe was devout in her 
kind of Profeſſion, and therein as deeply engaged as her Brother Edward 
had been in his; though it may be he out of tenderneſs of Conſcience, 
but ſhe out of a Spaniſh kind of gravity, that endures not change: and 
whereunto ſhe was well aided by her Clergy, who were her beloved for 
her Mother's fake; and now alſo ſo much the more ſowre, by how much 
the nigher to the bottom. It is the leſs wonder therefore, if the Zeal of 
theſe times burnt into a flame, that at length conſumed even thoſe that 
kindled it. In one thing more, above all the reſt, ſhe acted the part of her 


Ser, rather than that of her Place; and the fame contrary to the advice of 
her Ghoſtly Fathers, and all Rules of Policy, and the Agreement be- 


tween her King and ſelf upon Marriage; which was the engaging of Eng- 
land in the War at St. Qurntins, againſt the French, contrary to the Natio- 
nal League formerly made. Nevertheleſs, the Iſſue was but ſuitable : for 
though the Engliſh obtained their part of the Honour of that day, yet in 
the conſequence they loſt Callis, the laſt foot that the Engliſb had in France; 
henceforth England muſt be content with a bare Title. As this was de- 
ſerved, ſo was it alſo reſerved by the Queen, to make the world believe 
that ſhe died forgrief therefore as a Mother of her — although her 
bodily Diſeaſe, contracted by a falſe Conception, wherein ſhe beguiled go 

we Ons er 
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her ſelf and the world, concurred thereto. In ſum, the worſt that can 
be ſaid of her, is this, That ſhe vas ill-principled ; and the beſt, That be 
atted according to ber Principles: And fo lived an uncomfortable Life 
ſhaped a bloody Reign, and had but a dim Concluſion, : 


The Night was now ſpent, and Queen Eligabetb, like the Morning-Star, Q. Eu 
riſing into the Throne, ſent forth the benignant Influence of both her Pre- 
deceſſors, and many ways excelled them both. She was begotten in a 
heat againſt Rome, wherein alſo ſhe was born and trained up by her Fa- 
ther and Brother Edward's Order; and faw enough in her Siſter's courſe, 
to confirm her therein : for Queen Mary was not very Catholick in her 
Throne, though ſhe was in her Oratory. Nevertheleſs, Queen Eliza- 
beth's courſe hereunto was very ſtrange, and might ſeem in outward re- 
ſpects to lead her quite wide: for her youth was under a continual yoke; 
her Mother dead whiles the was at the breaſt; her Father owning her no 
further than as his Child born of a rebellious woman, never intending her 
for the Crown, ſo long as any hope was left of any other. With her 
age the Yoke grew more heavy ; her Brother Edward being but of the 
half. blood, except in point of Religion, might reſpect her at a diſtance 
beyond his Mother's Family. But this laſted not long ; her Siſter Mary 
comes next, of a ſtranger blood to her than her Brother was ; looking 
ever back upon her as one too nigh her heel, and more ready to tread u p- 
on her Train than to ſupport it, The difference in Religion between them 
N two, added yet further Leven; and this occaſioned from her Siſter to 
C her, many ſour reflections, bitter words, harſh uſage, concluding with 
| Impriſonment, and not without danger of Death. All which Queen E- 

lizabeth ſaw well, made the leſs noiſe in Religion, walked warily, and re- 
ſolved with patience to endure the brunt: For ſhe might. perceive by her 

Father's Will, that her way to the Crown, if ever ſhe arrived at the end, 

muſt be through a Field of Blood; and though ſhe knew her change of 

Religion might make th eway more plain, yet God kept her in a patient 

waiting, until the ſet time was come. Thus paſſing over her Minority 

with little experience of youthful Pleaſures, ſhe had the happineſs to have 
the leſs ſenſe of youthful Luſts; which meeting with natural Endow- 
ments of the larger ſize, rendered her the goodlieſt Mirrour of a Queen Re- 
gent that ever the Sun ſhone upon; God adding thereto both Honour and 

Continuance, above all that ever fate in that Throne. Her entrance was 

with more joy to others than her ſelf; for ſhe kept her pace as treading a- 

mongſt Thorns, and was ſtill ſomewhat reſerved, even in matters of Re- 

ligion, though ſhe was known to be devout. She had obſerved, that the 
haſty pace, both of her Brother and Siſter, brought early Troubles, before 
either of them were well ſettled in their Throne. And therefore whereas 
her Siſter firſt ſet up the Maſs, and then endeavoured to ſettle it by Diſ- 
putes, ſhe contrarily firſt cauſed the point to bedebated, and thereby gained 
liking to lay it aſide, It is true, the Moderatorſhip in that Diſpute, was 
impoſed upon a Layman (as their term 1s) but his work being to hold the 

Diſputants to order in debate, and not to determine the point in Con- 

troverſy (which thing was left to the Auditory) might therefore more ra- 

tionally be done by him, than cenſured by an Hiſtorian, that ſhall under- 
take to judge them all. : 

The firſt ſtep thus made, one made way for another, till the whole be- 
came levened. Her proceedings againſt Oppoſers were with much leni- 
ty, rather overlooking, than W ＋ and ſuch as ſtood more directly 
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in her Path, ſhe would rather ſet aſide than trample down; and be fair 
to all (without reſpec to difference of Religion) that would be fair to 
her. Much of her happineſs depended upon Election of her Douncil, 
more in obſerving their advice; that whether ſhe did rule, or were ruled, 
or did rule by being ruled, might deſerve ſome conſideration. This ſhe 
did, to give ſatisfaction to ſuch as took prejudice at her Sex, rather than 
out of any ſenſe of imbecility in her own Intellectuals: for therein ſhe 
equalled the beſt of her Predeceſſors, and in learned Endowments ex- 
ceeded them all. Generally ſhe was of a publick mind, if not popular ; 
ſhe loved to be ſeen of the People, and yet kept her diſtance. Her Sex 
taught her to uſe her Tongue much, and her Education to uſe it well 
and wiſely : That, with a reſerved Carriage, was her Scepter, winning 
thereby Applauſe from the inferiour ſort, and Awe from the greater, A 
wiſe man that was an Eye-witneſs of many of her Actions, and of thoſe 
that ſucceeded her, many times hath ſaid, That à Courtier might make a 
better Meal of one good Look from her, than of a Gift from ſome other King. 
Another Felicity ſhe had beyond others of her place; She loved not to be 
tied, but would be knit unto her People. To them ſhe committed her 
confidence under God, and they to her their chiefeſt Treaſure on Farth, 
viz. Their Hearts to her Parliament, which was the moſt conſiderable 
Party that ſhe had to deal with, She could perſonate Majeſty equal to. 
any Emperor; and adviſe, commend, yea, and chide if ſhe faw occa- 
ſion: And yet ever had a trick to come off with a kind Concluſion, 
without blur of Honour. So as of thirteen Parliaments called during 
her Reign, not one became abortive by unkindneſs ; and yet not any one 
of them paſſed without SH,. granted by the People, but one wherein 
none was deſired. And ſometimes the Aid was ſo liberal, that ſhe refu- 


Bodin.rep.1.6.ſed' the one halfz and thanked the People for the remnant; a Courteſy 


that rang loud abroad, to the ſhame of other Princes. She would often 
mention her Prerogative, and yet not hold her ſelf wiſe enough, either to 
interrupt the Judges in their way, nor the Biſhops in theirs: Albeit, ſhe 
ſpared not alſo, as ſhe ſaw occaſion, to check the beſt of them for their 
Irregularities. She had no Beloved, yet entertained Favourites at acheaper 
rate, and in better order, than Kings uſe to do. For ſhe had a prefer- 
ment within her power beyond the reach of them all, and Paſſion alſo 
ſoon at command, or rather ſometimes beyond command; yet if calmly 
taken, it ever proved good for that Party (that ſuffered) in the concluſion. 
However, her Love ſhe held under her own power, and therein excelled 


her Forefathers. She had the Precedent of her Siſter (that adventured 


upon a Prince for her Bed, and mifled what ſhe expected, and loſt what 
the had) and thereby learned to call into queſtion the poſſibility for her to 
gain the private Contentments of a married Life, and therewith maintain 
her publick Intereſt in the Kingdom ; and therefore reſolved rather to 
ſit alone, than to ſit below; and to refuſe the help of any Comfort, ra- 
ther than to part with any one jot of her Intereſt in the People. So ſhe 
remained above the People and her ſelf, and thereby enjoyed both. But 
Cuſtom in Government growing, together with Infirmities of Age, made 
her Regency at laſt taſte ſomewhat ſtale and fpiritleſs, and gave occaſion 
to mens minds to wander after the next Succeſſor. Before ſhe had been 
nine years _ this ſcrutiny was once begun; but it received a fair 
anſwer of delay, becauſe it was then taken as done in love : now the 
prehenfions hereof, — her age, are more fad; ſhe thinks them 
weary of her, and thereupon the is weary of herſelf and them, She ws 4 
| | poles 
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poſes ſhe can no longer give them content ; the Lords have the power, 
they will not be ruled: and ſuch like dark thoughts working upon an 
aged body, weakned with other infirmities, waſted her ſpirits, and haſtned 
a concluſion unto a weary life, her ſelf not unwilling — and her 
Courtiers leſs ; who expecting more from Succeſſors than they find, lived 
to diſ-defire- and unwiſh their former choice, by late repentance. Thus 
making the ending of her days, the renewing of her Reign in the hearts 
of all that obſerved her alive, or conſider her (now dead) in the written 
Regiſters of her Fame. | 


C H A P. XXXV. 
Of the Supreme Power during theſe Times. 


HE Supreme Power, but erewhile monſtrous in the two former 
Kings times for Greatneſs, now ſuffers as great a diminution, o- 
ver· ſhadowed by Infancy, Momanbocd, and Coverture z and gives the Peo- 
ple breath to beware for the future, Ne potentes fi nocere velint non poſſent. 
Nevertheleſs, the loſs was only of the Hydropical humour, and the Go- 
vernment came forth more clearly like it felt. In the point of Infancy, 
Edward the Sixth bears it forth, being the ſeventh Precedent of Infancy 
ruling under Protectorſhip ſince the Norman times; yet beyond all the 
reſt in managing his Supremacy in Church-matters, which none of them 
all did ever engage upon before him. 

Engliſh Prerogative and Supremacy, are Notions of a ſublime nature, 
and commonly looked upon as the Holy Mount at the delivery of the 
Law, at a great diſtance, for fear of death or undoing ; and yet it is ſuch a 
thing as a child may handle without hurt done either to the Eſtates, Per- 
ſons, or Conſciences of any man; becauſe it is preſuppoſed he does nothing 
but what the Law firſt dictates by his Council unto him. There is then 
no Infancy in the Crown, though in the perſon, becauſe the wiſdom of the 
Crown is not intended to reſt in one Perſon, but in the Counſels of many, 
who are equally wiſe, whether the Perſon of the King be old or young. 


And the Statutes made by Henry the Eighth, by which this King had power 28 1.s.c.r7. 


by his Letters- patent, after the age of 24 years, to annul any Act of 
Parliament made by him before that time, was not grounded either upon 
Principles of Law, or general Reaſon of State; but upon ſome particular 
circumſtances of the ſtate of the Affairs, as then they ſtood : and there- 
fore is this power limited =_y to ſuch Heirs or Aſſignees of Henry the 
Eighth, to whom the Crown ſhall come by his appointment. Nor did it 
ever thrive to that deſired end whereto it was intended: for upon the en- 


try of Edward the Sixth, the Councils changed, and the Parliament took : E. 6. e. 12. 


this Statute away, as ſcandalous to the Fundamental Government of 
the Nation, and inſtead of the power of Adnulling, allowed of the power 
of Repealing; yet ſo, as until ſuch time of Repeal, the ſaid Statutes, and 
all Acts thereupon done, ſhall for ever be deemed warrantable and good. 
This was too much, but that the Times were yet in Equilibrio, and 
men were loth to part with their Intereſts, which they did hang upon 
that Power of Reſerve, unto the King's Letters-patent, Yet in that 
the Power is limited, not only in regard of the manner and time, but of 


the Perſons, and alſo of the Statutes that are to be repealed: it is _— 
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Of the Supreme Power, during the 


to vindicate the nature of this Prerogative (if ſuch it were) to be no 
ways inherent, but acquired by Conceſſion, But as touching the Le- 
giſlative Power, they would not truſt it in the leaſt manner to any other 
King. | | 

The Parliament had crowned Proclamations at the inſtance of Henry 
the Eighth, with that Royal Title of Laws, in manner as formerly hath 
been noted. Now all Intereſts, both of the Popiſb, and of the Reformed 
parties of this Nation, are againſt it; the former, becauſe they ſawthe King's 
prefent way to be againſt them ; and both it and the latter, becauſe the 
thing it ſelf was abominable unto the Liberties of the people, and there- 
fore it is ſoon taken away by Repeal, and the Legiſlative Power is wholly 
re- aſſumed to themſelves, as formerly. For though in matters Eccleſi- 
aſtical, the Power of the Crown might ſeem to be more pre-eminent in 
regard of the Supremacy, and ſome particular powers in making Biſhops 
by Election without Conge deſtire; yet did the Parliament neither yield 
or acknowledge any Legiſlative Power to be in the Crown thereby, but 
proceeded on in that way of the thirty and two Commiſſioners formerly 
agreed upon by them, in the time of the King's Father. Thus the King, 
though an Infant, was a gainer, and the Crown nevertheleſs ſtill the 
ſame. 


Secondly, That Crown that may be worn by an Infant, may much ra- 
ther be worn by a Woman, whoſe natural endowments do far exceed the 
other, and are not inferiour unto the moſt of men, Of this we have 
two Examples in theſe times, Queen Mary and Queen Elizabeth, of ſe- 
veral profeſſions in matters of Religion, and liable to exceptions in re- 
gard of their Sex, by men of the counter- profeſſion on both ſides ; yet 
both upheld the Honour of the Crown, though therein die one more 
eſpecially, being neither ingaged in the Roman Cauſe, nor in the Eſtate 
of Marriage, as the other was. This was Queen Eligabelh, in perſon 
a Woman, but in mind endowed with all the perfections of a man: ſhe 
could not endure to abate one hair's breadth of her State; and yet upon 
the ſole regard of her Sex, ſhe fubmitted her Title of Supremacy, to a 
more moderate name of Supreme Governour, whereas her Father would 
be called Supreme Head; as if it were not only hazardous, but hideous 
for a Woman to be Supreme Head of the Church. And for this cauſe 
would ſhe not revive that Statue made by her Father, and continued by 
her Brother Edward the Sixth, and repealed by her Siſter Queen Mary. 
Nevertheleſs ſuch as ſhe was, ſhe had all ſuch Jurifdiftions, Privileges, 
Superiorities, and Pre-eminencies, Spiritual or Eccleſiaſtical, as by any 
Ecclefiaſtical Power or Authority formerly had been, or might be law- 
fully exerciſed for viſitation of the Eccleſiaſtical State and Perfons, and 
for Reformation, Order, and Correction of the ſame, and all manner of 
Errors, Hereſies, Schiſms, Abuſes, Offences, Contempts, and Enormi- 
ties. She had therefore neither abſolute Empire, nor abſolute Juriſdic- 
tion over the Churches; neither power to make, declare, alter, or repeal 
any Law; neither did ſhe ever exerciſe any ſuch power but only by Act 
of Parliament, She had a Power over Ceremonies in the Worſhip of 
God, which was given her by the Parliament to execute by advice, and 
therefore was limited ; as alfo was all the remainder of her Power in Ju- 
riſdiction Eccleſiaſtical. For ſhe could do nothing in her own perſon, 
but by Commithon ; and theſe Commiſſioners muſt be Natives and De- 


nizons, not Foreigners : and the ſame to be but in certain Caſes, and with 
os certain 
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certain Proceſs. Some Caſes of Ecclefiaſtical Cognizance were referred 14 Elia. e. 
to Trial at the Common Law, viz. Such as concerned the publick Wor- 23 Eliz. c. 1. 


ſhip of God in caſes of Forfeiture and Impriſonment. 


Laſtly, Neither had the Queen, nor her Commiſſioners, nor Biſhops, 
abſolute power over the Church-Cenſures ; no Cenſure was regarded but 
Excommunication, and that no further than in order to the Writ De Ex- 
communicato capiendo ; and in all Caſes the ſame was to be regulated ac- 
cording to the Statute in that caſe provided, or by the Common Law in 5 Eliz. c. 23. 
caſe of Action. In all which we find no Juriſdiction in Caſes Eccleſiaſtical, 
that is abſolutely ſettled in the Crown, In matters Temporal the thing is 
yet more clear ; ſhe never altered, continued, repealed, nor explained a- 
ny Law, otherwiſe than by Act of Parliament, whereof there are mul- 
titudes of Examples in the Statutes of her Reign; and what ſhe did by 
her Judges, was ever under Correction. A Woman ſhe was, and there- 
fore could be no Judge, much leſs in the Caſes of difference concernin 
her ſelf and her Crown. A = ſhe was, and might make Judges, but 18 Elia. e. 8. 
ſhe muſt go according to the Law: new Judicatories ſhe could make | 
none; nor judicially make, declare, alter, or determine the power of any 
Court or Judge in caſe of difficulty, but by her Parliament. As in the 
caſes concerning the power of the Lord-Keeper, the powers of the Com- 
miſſioners of Servers and charitable Uſes, the Courts at W:tminſfter, and 5 Elia. e. 18. 
the Country- Courts, in the ſeveral Statutes concerning the fame, may !3 fl * 
more fully appear. And which is yet of a meaner ſize, her Power ex- kc 15. 
tended not to redreſs any inconvenience in proceſs of Error or Delay in 43 Elia. c. 4- 
Courts of Law, nor to remedy Errours in Judgment,” Fines, Recoveries, 
Attainders, or other matters of Record or Trial, whereof the Statutes 
of her time are full, and alſo the opinions and judgments of the ju iges 
of the Common Law concurring therewith, (I mention not the power 
of Life and Member, which without all contradiction hath ever been 
under the protection of the known Law.) So as upon the whole ac- 
count it will be evident, that this Queen had no abſolute Pre- eminence 
in all caſes, but either in contradiction to Foreign Power, or the Power 
of any particular perſon, and not in oppoſition to the joint intereſt of 


the Repreſentative of England. 


ueen Mary comes next, although a Woman as well as ſhe, yea, her 
elder Siſter and Predeceſſor, yet came ſhort of her in the point of Su- 
premacy, by a double ſubmiſſion, both unto the Law of a Huſband, and 
of a Foreign Power in Caſes Eccleſiaſtical ; although the fame was with 
ſuch — 2 as it was much more in Title and Pretence than in 
reality; and ſo in the concluſion, neither approved her ſelf to be good 
Wife, good Catholick, nor good — She could be no good Wife, be- 
cauſe ſhe was too great for her Hu and within the Realm, and reſolved 
not to be without. A Catholick ſhe was, but the worſt that ever held 


her place: her Father appeared what he was, ſpake plain Engliſh, and 
was eaſily diſcerned. But ſhe told the Pope a fair Tale of diſclaiming 
Supremacy, and reconciling her Kingdom; yet none of her Predeceſſors 
did go beyond her in irregularity of her proceedings. Before ever ſhe 
called Parliament, ſhe ſettled the great work of Reformation, or rather 
Deformation in the Worſhip of God, by ſingle Proclamation ; and not 
only took away the Partition-wall of Doctrine by the like power, but 
gave way and power to Perſecution thereupon to ariſe, _ 4 
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Power or Order from the Holy See, then ſo called, enabled her thereun- 
to. And after that ſhe declared her ſelf convinced, that ſhe ought not 
to exerciſe Eccleſiaſtical Juriſdiction, and by her Inſtructions forbad the 
Biſhops to uſe in their Proceſs that Clauſe of Regia Autoritate fulcitus, 
yet even theſe Inſtructions had no other Authority than her own. And 
nevertheleſs, ſhe ſtill inforced the Execution of all matters concerning the 
publick Worſhip of God, and Government of the Church, when as yet 
the Pope had no admittance unto his ancient Claim. It is very true, that 
the Pope long e er now had made a fair offer, and the Queen had lent her 
ear ; but her Train was too great to move as faſt as was pretended ; fo as 
no meeting could be had till the Queen's Marriage with Spain was paſt ; 
and ſuch as were diſaffected, found it was bootleſs to ſtop the Current 
of two ſuch mighty Streams of Power now joined into one: and fo 
that unclean ſpirit returned ſeven times worſe than when he went out, 
and took Seiſin, meerly upon Repeal of the Laws made by Henry the 
Eighth, in the Negative, without farther Grant or Livery. For though 
an expreſs Embaſſage was ſent to Roxie, to perform the ſolemnity of 
the ſubmiſſion ; yet the Pope died before the arrival of the Embaſſy, and 
the ſolemnity failing, left the Title of the Crown much blemiſhed, yet 
was it not wholly defaced. For if the Statutes in . the Eighth, 
and Edward the Sixth's time, did but confirm the poſſeſſion, it is evi- 
dent that the repealing of thoſe Statutes took away no Right from the 
Crown, nor gave — poſſeſſion to the Pope, that had formerly neither 
Poſſeſſion nor Right: but left him to his Remitter, as in his ancient 
right, or rather in his ancient wrong. Yet right or wrong, de facto, he 
both did win and wear the Keys ſo long as the Queen lived, and ſo far as 
the pleaſed: for her devotion would not allow of abſolute obedience 
in that kind, nor all for Goſpel that the Pope ſaid or did; hut by her 


ſelf and Council, executed the powers of Supremacy of Juriſdiction in 


Church-matters, not only in purſuance of the Papal Authority, but in 
crofling the fame where the Pope's way croſſed her opinion; as in the 
caſes of the War between her Hufband and France, and the Power Lega- 
tine of Cardinal Pool; her condemning of Doctrines and Books to be 
Heretical by Proclamation, eſtabliſhing both Prayers and Dirges, and o- 
ther Orders of publick Worſhip ; whereof more fully in the publick 
Hiſtories of thoſe times, and the Queen's Injunctions upon occaſion of 
the death of Pope Julio, is to be ſeen, 
Laſtly, ſhe was no good Queen, not only becauſe ſhe gave up the peo- 
mel Liberties in Eccleſiaſtical matters to the Foreign Juriſdiction of Rome, 
ut undertook too much therein by far upon her own account; and in 
Civil affairs, though de jure ſhe was not inferiour to any of her Progenitors, 
yet ſhe would have it declared by the Parliament; as if the conſideration 


2 Mar.Parlia-of het Sex or Birth had made ſame heſitation in her mind; and when 
ment 2. c. 1. ſhe had made all clear, ſhe commending her ſelf thereby to the Prince 


of Spain, with her ſelf, indangered likewiſe that truſt of the Nation 
which ſhe had received, and caſt ſuch a ſhadow upon her own Supre- 
macy, as in many things it is hard to be diſcerned. | 

Laſtly, in her whole courſe uneven ; ſometimes appearing like the 
eldeſt Daughter of Henry the Eighth, at other times like a Feme- covert, 
led by the will of her Lord and Huſband, that wanting Supremacy him- 
ſelf, rendred her thereby beneath her ſelf. 

For firſt, ſhe married by Act of Parliament, as if ſhe were not at her 


own diſpoſing; profeſiing as much in her ſpeech to the Londoners, 5 = 
| entiſh 
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Kentiſh Rebellion. So a difference was made between the two Siſters ; 
the Marriage of the one being by advice of Parliament, and the abſtinence 
of the other againſt the ſame. Nor is the ſame altogether irrational: for 
by the one, the Government of the Nation is endangered; and by the 
other, otherwiſe. | 
Secondly, by her Marmage ſhe became doubly married; one way re- 
lating to her Perſon unto her King, the other relating to her Truſt unto 
her Council : For where a foreign mighty King is ſo nigh the Helm, it 
is dangerous to truſt the fame to his Wife, without the joint concurrence 
of the Lords. The matter in fact declared no leſs: for many times ſhe 
had ſteered quite wide, had not the Lords been more ſtiff to their Prin- 
ciples than ſhe. 
The firſt year of her Marriage was Honey- moon with her; ſhe thought 
nothing too dear for the King, and that her ſelf was but meanly married, 
unleſs her Huſband were as compleat a King in her Nation, as any of 
her Predeceſſors; although contrarily, the higher he was advanced, the 
meaner ſhe became. 
Thirdly, by her Marriage ſhe adventured her Title of Supremacy of 
Juriſdiction. For Philip, as King, had the Honour, Stile, and Kingly 
Name, and fo had the precedency. He had to do alſo with the jurif- 
dition : for by the Articles of Marriage, he was to aid the Queen in her 
Adminiſtration of the Kingdom, and Maintenance of the Laws ; Writs 
and Commiſſions paſſed under his name. He alſo fate in Parliament, 
voted therein, and joined in the Royal Aſent. And laſtly, joined in the 
publication and execution of all Laws. To him alſo was Allegiance due ; 
and therefore the Crime of Treaſon was equally againſt his, as theQueen's 
Crown and Dignity, faving that it was reſerved to be as againſt him only 
during the time of Covertures And yet had the Queen left Iſſue by i & 2 Phil. & 
Him, it would have been a hard adventure for the Lawyers to have given Mary, cp. io. 
their Opinion in that caſe, ſeeing the King had been Guardian to his 
Children during their Minority. 
Laſtly, The whole power and juriſdiction reſting in them both jointly, 
could not enable them to make or diſſolve Courts at will, not — 1 Mar. Seſſ. 2. 
e. 1. & e. 5. 


Orders and Directions in caſes of Plea and Conveyance, nor Proceſs con 
cerning the ſame. _—_ 
I ſhall ſum up all in this one concluſion: If neither of theſe three had 
an abſolute Legiſlative Power, either in matters concerning the Church 
or Commonwealth; if no abſolute Juriſdiction, in caſe either of Life, 
Member, or Eſtate : If they neither can create, unite, or alter any Court, 
either concerning the Trial and determining the Eſtates of the People, or 
their own Revenue: If not alter or make any new Proceſs in the Courts 
of Law: If not order common Aſſurances of Lands or Eſtates : And 
laſtly, if they have no power in determining the 4% Appeal and defini- 
tive Sentence in matters of Controverſy, but all muſt reſt upon the Sen- 
tence by Parliament, there muſt certainly be found out a further ſenſe of 
that grand Title of Supremacy of Juriſdiftion, Power, Superiority, Pre- 
eminence, and Authority, than by the common — hath been made. 
The Title of Supremacy was firſt formed in the behalf of Henry the 
Eighth's Claim in Matters Eccleſiaſtical; which by the Statute is explained 
under theſe words of power: To viſit, correct, repreſs, redreſs Offences and 29 H. 8. c.1. 
Enormities. This Power, and no other, did Queen Elizabeth claim: wit- Eli c. 
neſs the words of the Statute in her own time. But in the framing of the 
Oath of Supremacy in her time, not only in Cauſes Eccleſiaſtical, but Te em- 
poral, (which never came within _ Statutes and publick Acts in —_ | 
ec the 
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the Seventh's time) are inſerted; and if any thing more was intended, 
it muſt come under the word Things, which alſo was inſerted in the ſaid 
Oath; and yet if the words of the Statute of Queen Elizabeth formerly 
mentioned be credited, the word Things ought to comprehend no more 
than the word Cauſes, and then the power of Queen Elizabeth in the Com- 
monwealth will be comprehended in theſe worms of Supremacy; to viſit, 
correct, repreſs, redreſs Offences and Enormities: for the Supremacy in the 
Church and Commonwealth, is the ſame in Meaſure; and what more 
than this, I cannot underſtand out of any publick Act of this Nation. 
Now in regard Offences and Enormities are properly againſt Laws, 
the power to viſt and correct, mult alſo be regulated according to Laws, 
either of War, or Peace: Nor do theſe five words, Juriſdiction, Power, 
pts ney 6 Pre-eminence, and Authority, contain any more Supremacy, 
or other ſenſe ; for two of them ſpeak only the Rank or Degree of the 
Queen in Government, viz. Superiority and Pre-eminence belongeth only 
to her, and not to any other Foreign Power, And two other words 
do note her Right and Title thereto, by Power and Authority committed 
to her. And the other word denotes the thing wherein ſhe hath Supe- 
riority and Power, viz. in Juriſdiction: the nature of which word, 
Ulpran (ſpeaking of the nature of a mixt Government) explaineth thus: 
Quando ſervata dictione juris judiciorum fit animadverſio. So as this 
Supreme Authority in Furiſdiction, is no other than Supreme Power to viſit, 
correct, redreſs Offences, or determine matters in doubt, by deputing fit 
perſons to that end and purpoſe according to the Law; and this is all the 
Supremacy that appeareth to me, belonging to the Crown in theſe times. 


1 C HAP. XXXVI. 
O the Power of the Parliament during theſe times. 


HEN the Throne is full of a King, and he is as full of opinion 
of his own ſufficiency and power, a Parliament is looked upon as 
an old faſhion out of faſhion, and ſerves for little other than for preſent 
ſhift, when Kings have run themſelves over head and ears. A Condi- 
tion that thoſe of that high degree are extremely ſubje& unto ; but 
where the Crown is too heavy for the wearer, by reaſon of infirmity, 
the Parliament is looked upon as the chief Supporters in the maintaining 
both the Honour and Power of that Authority, that otherwiſe would 
fall under contempt. A Work that muſt be done with a curious touch, 
and a clear hand; or they muſt look for the like Cenſure to that of a 
King to a great Lord that crowned him: My Lord, I like your work very 
our fingers upon my Crown. Such was 
the condition of theſe times, wherein a Child and two Women are the 
chief; but ever under the correction and direction of the Common 
Council, in matters of common concernment. Two things declare the 
= * courſe of the Title of the Crown, and the Order of the Powers 
ereof. EN 
The Til ever had a Law, which was at the Helm, although diverſly ex- 
pounded. Kings ever loved the Rule of Inheritance, and therefore my 
ſtrained their Pedegree hard to make both ends meet, though in 


de- 
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degrees. The People ever loved the Title of Election; and though ever Bodin. rep. 
they joined it to the Royal Blood, and many times to the right Heir, to“ ® 
make the fame paſs more current without interruption of the firſt love be- 
tween them and their Princes; yet more often had they Kings that could 
not boaſt much of their Birthright in their firſt entry into their Throne. Of 
three and twenty Kings from the Saxons time, four of the former had 
no Title by ro en. Ay the two Williams, Henry the fuſt, and King 
Stephen. Two others, viz. Henry the Second and Richard the Firſt, had 
right of Birth, yet came in by Compact. The Seventh, which was King 
Jobn, had no Title but Election. The Eighth, viz. Henry the Third, came 
in a Child, and contrary to Compact between the Nobility and the French 
Lewis, The Ninth and Tenth ſucceeded as by unqueſtionable Title of 
Deſcent, yet the Nobles were pre-engaged. The Eleventh, which was 
Edward the Third, in his entry elde Son, but not Heir, for his Father 
was alive; but his Succeſſor was his Heir: It is true, there were other 
Children of Edward the Third alive, that were more worthy of the 
Crown; but they were too many to agree in any but a Child, that might 
be ruled by themſelves. Three next of the enſuing Kings, were of a col- 
lateral line. Their two Succeffors, viz. Edward the Fourth, and Ed- 
ward the Fifth, were of the Line; yet Edward the Fourth came in by 
diſſeifin, and Edward the Fifth by permiſſion. Richard the Third, and 
Henry the Seventh, were collateral to one another, and alſo to the right 
Blood. Henry the Eighth, though when he was King might claim 
from his Mother, yet came in as Heir to his Father. And if Edward 
the Sixth was right Heir to the Houſe of 7or& by his Grandmother, yet 
cannot the Crown be ſaid to deſcend upon the two Siſters, neither as 
Heirs to him, nor Henry the Eighth, nor to one another, ſo long as the 28 H.. « ” 
Statute of their Legitimation remained; which, as touching Queen Mary, 1 Niall 
was till three months after her entry upon the Throne; and as touching. 
Queen El;zabeth, for ever: for that Virago provided for her ſelf, not by 
way of Repeal (as her Siſter had done) but more tenderly regarding 
the Honour of her Father and the Parliament, than to mention their 
blemiſhes in Government, by doing and undoing. She over-looked that 
Act of Henry the Eighth, and the Notion of Inheritance, and contented 
her ſelf with her Title by the Statute made by her Father in his Thirty 33 8. S. c. 1. 
fifth year; which to her was a meer purchaſe ; and was not aſhamed to 
declare to all the world, that ſhe did have and hold thereby, and that it 
was High Treaſon for any Subject to ws that the courſe of the Crown of 
England #s to be ordered by Act of Parliament. And this power did the 13 Elia. c. 1. 
Parliament exerciſe, not only in ordering the courſe of the Crown to 

ueen Mary and Queen Elizabeth, but during the Reign of Queen Eli- 
zabetb, ſo ' as to diſinherit and diſable any perſon who ſhould pretend 
Right to the Crown, in oppoſition to the Right of : Queen El:zabeth. 
And upon this point only, did the whole proceedings againſt Mary 

aeen of Scots depend; who claimed to be, and doubtleſs was Heir un- un vol. 1. 
ho ids the Eiphth, after the determination of his Right Line; and yet lib. 20. | 
ſhe was put to death for pretending Right by the Common Law, in oppoſi- 
tion to the A# of Parliament. True it is, that this Doctrine doth not 
down well with thoſe that do pretend to Prerogative, aided (as they fay) 
by the Act of Recognition made to King James, and the Oaths of Supre- | Jac. cap. 1. 
macy and Allegiance ; which do make much parley concerning Inheri- 
tance and Heirs. Nevertheleſs it is as true, that the Act of Recognition 
made no Law for the future ; nor doth the ſame croſs the _ 

Eee 2 0 


| 
| 
| 
| 
| 
| 
| 


164 Of the Power of the Parliament, during the 


of 13 Eliz. Nor doth it take away the power of the Parliament from over- 
ruling the cour ſe of the Common Law for After- Ages. Nor do the Oaths of 
Supremacy and Allegiance hold forth any ſuch Obligation unto Heirs, other- 
wiſe than as ſuppoſing them to be Succeſors, and in that relation only. And 
therefore was no ſuch Allegiance due to Edward the Sixth, * Mary, 


or Queen Elizabeth, until they were actually poſſeſſed of the Crown; 
3; H.8. cap. i. as may appear by the Oath formed by the Statute of Henry the Eighth 
touching their Succeſſion, Nor did the Law ſuppoſe any Treaſon could 
be acted againſt the Heirs of Edward the Sixth, _ Maty, or Queen 
Elizabeth, until thoſe Heirs were actually poſſeſſed of the Crown, and 
e c ſo were Kings and Queens; as by expreſs words in the ſeveral Statutes 
cap. 11. do appear. Nor did the Recognition by the Parliament made to Queen 
1 & Phil. & Elizabeth, declare any engagement of the People to aſſiſt and defend 
q kg the her, and the Heirs of her Body, otherwiſe than with this Limitation, 
1 Eli. cap. 3. Being Kings and Queens of this Realm; as by the Statute in that behalf 
made, doth appear. Ss 
And laſtly (had thoſe Oaths been otherwiſe underſtood) the Crown 
had by the virtue of them been pre- engaged, fo as it could never have de- 
ſcended to Queen Mary, Queen Elizabeth, or King James, but muſt have 
remained to the Heirs of Edward the Sixth for ever, 
Secondly, the ſame power that the Parliament exerciſed in ordering 
the courſe of Succeſimm in the Crown, they exerciſed likewiſe in deter- 
mining and diſtributing the Powers and Privileges belonging to the 
fame : for theſe times were full of Novelties. The Crown had formerly 
fitted a Child's head more than once, but it never tried to fit a Woman's 
head fince the Saxons times, till now that it muſt make trial of two. 
France might afford us a trick of the Saligue Law, if it might find ac- 
ceptance. And the unſettled ſtate of the People, eſpecially in matter of 
Religion, might require the. wiſeſt man living to fit at the Helm, and 
yet himſelf not ſufficient to ſteer a right courſe to the Harbour, Never- 
theleſs; the Parliament having the Statute of Henry the Eighth to lead 
the way, choſe rather to purſue a Rule than to make one, and ſoon de- 
termined the point, viz. That the Crewn of England, with all the Privi- 
leges thereof, equally belong to a Woman in poſſeſſion, as to a Man or Child. 
1 Mar. Parl. A bold Adventure I fay it was, but that Henry the Eighth was a bold 
— Leader; and yet the bolder it was, if the conſequence be conſidered. For 
Queen Mary, as aWoman, brought in one new Precedent, but in her Mar- 
riage a worſe: for ſhe aimed not only at a Foreign Blood, but at a Prince 
in Power and Majeſty exceeding her own; and thereby ſeeking advance- 
ment both to her ſelf and her Realm, endangered both. The matter was 
long in debate between the Saniſb and Engliſh, and now had buſied their 
Sieidan. Wits about ten years; at length a Supremacy is formed ſuitable to the 
Lord and Huſband of Queen Mary, that could not be content to be one 
inch lower than her ſelf. Philip had the name of a King, and Preceden- 
cy; and in many caſes, not without the Allegiance of the Exgliſb. Their 
pn. & Mar, offences againſt his perſon, equally Treaſon with thoſe againſt theQueen's 
Parl. 2. c. 10. on perſon ; and Indictments run, Contra pacem & coronam D. Regis & 
2 Ph. & Mat. Regina. That in ſome caſes he participated in the Regal Power, may 
Parl, 2. c. 1. appear, in that by the Articles he was to aid the Queen in the Admini- 
ration of the Kingdom; he joined with the Queen in the Royal Aſent, 
and in Commiſſions, Letters-patent, and in Writs of Summons of Parlia- 
ment, as well as others; yet in the words the Crown is reſerved only 
to the Queen, and ſhe muſt reign as ſole Queen, Now. if — — 
; roken. 
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broken this Agreement, either the Parliament muſt over- rule the whole, 
or all that is done muſt be undone, and England muſt bear the burden. 
A Queen Regent is doubtleſs a dangerous condition for England, above 
that of an Infant-King, unleſs ſhe be married only to her people. 

This was obſerved by Queen Elizabeth, who therefore kept her ſelf un- 
married ; nor did the people otherwiſe defire her Marriage, than in rela- 
tion to Poſterity. Few of them liking any one of their own Nation fo 
well, as to prefer him fo highly above themſelves ; and fewer any Fo- 
reigner, This was ſoon eſpied by Foreign Princes; and the Queen her 
ſelf perceiving that ſhe was like to receive prejudice hereby in her intereſt 
amongſt them, ſignified by her Embaſſadors, that ſhe never meaned to de Rep. 
ſtoop ſo low as to match with any of her Subjects; but intended to make l © 
her choice of ſome Foreign Prince, who neither by Power or Riches ſhould 
be able to prejudice the intereſt of any of her Neighbouring Princes. A 
pretty Complement this was, to gain expectation from thoſe abroad, 
and better correſpondency thereunto. Upon this ground divers Princes 
conceivedHopes of more intereſt than by trial they could find. And 
the Arch-Duke of Auſtria began a Treaty, which ſeemingly was enter- 
tained by her; but her Propoſals were ſuch, as filenced all thoſe of the 
Auſtrian Intereſt for ever after, vis. - 


1. That the Romiſh Religion ſhould never be admitted into England. 

2. That no man that ſhe married ſhould ever wear the Title of King. 

3. That no Foreigner ſhould ever intermeddle in the Rule and Government 
of the Church or Commonwealth, nor in the Miniſtry of the Church. 

4. That if he ſurvived the Queen, be ſhould never challenge any Title or 
Intereſt in the Government, or any Poſſeſſion in England. 

5. She would never marry any one that ſhe might not firſt ſee. 


So as either ſhe aimed at ſome inferiour Prince, that durſt not look ſo 
high ; or elſe ſhe did but make ſemblance till ſhe was nigh Forty years 
old : and in all declared, that ſhe liked not her Siſter Mary's choice. 

To theſe two Powers of Determining and Diſtributing, I ſhall add a 
third of Deputing, which the Parliament exerciſed as formerly it had 
done. Henry the Eighth had in Eccleſiaſtical Matters exerciſed a power 
beyond the Law, and yet by Parliament had provided poſitive Laws, by 
which the ſame ought to have been ordered: theſe were alſo confirmed 
in Edward the Sixth's time, with ſome Additionals. By theſe, particular; & AE. 6. 
Commiſſioners were apppointed for the making of Eccleſiaſtical Conſtitu- e, 
tions: and the King himſelf had a power of Epiſcopofactory, without; Edw.s. c.r. 
Conge d'eflire. They likewiſe limited the power of Eccleſiaſtical Courts, "11 = 
altered their Proceſs, reformed their Cenſures, even that grand Cenſure of? 
Excommunication it ſelf. The like, or much more, may be ſaid of their 5 Elis. e. 20. 
deputing power in Civil Affairs; as well by enlarging the King's power, as Sn. 
in abridging the ſame. For whereas ſome of the Succeſſors of Henry the 
Eighth, had power by virtue of his Letters-patent, after Twenty four 
years of age, to annul any Act of Parliament by them made before that 
age; in the time of Edward the Sixth, notwithſtanding the Provefo of 
that Law, and although Edward the Sixth was not then Twelve years 
old, yet the Parliament repealed all, and reſtored to Edward the Sixth 
only that power for the time to come; but not to = of his Succeſſors. 
And whereas Henry the Eighth had gained to himſelf and his Succeſſors 
a Legiſlative Power by Proclamation ; the Parliament in * — 
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Deeds; Recoveries by Colluſion, Cc. in all which the Crown had no 
power, but in and by the Parliament. Many particulars more might be 
added, if the matter ſo required; for the Statutes are more full in theſe 
later Times than formerly, and may ſoon lead us beyond a juſt period in 
ſo clear a matter, 


C HAP. XXXVII. K 
Of Juriſdiction Eccleſiaſtical in theſe laſt Times. 


N the general, and in relation to the Foreign Juriſdiction of Rome, it 
was like a Child in an Ague, under Fits of heat and cold; but in it ſelf, 
under the Prelacy, ſtill growing in ſtature though not in ſtrength. Ed- 
ward the Sixth came in like a Storm that tore up Epiſcopacy by the roots, 
yet a Top-root remained intire with the Stock, bearing ſhew of a kind 
of Divinity, that though bared of the old Soil of the Papacy, yet tranſ- 
planted into the new Mould of Royalty, ſoon conveyed a new life, which 
made the Stock ſtill flouriſh, and grow into a better condition than for- 
merly it had. Their Legiſſative Power in matters concerning their own 
intereſt, though formerly in outward view ſeeming their own, yet was 
doubly diſturbed from the Pope and the King ; who, though many 
times they oppoſed one another, yet evermore were both of them in 
oppoſition to Ts Church, and with the greater bitterneſs by their own 
mutual Emulations. But now the Church is come under the controul 
of only one, that joined with it for their mutual intereſt, as being both 
of them embarqued in one and the fame ſhip, [and that freighted with 
the People's Liberties. ] 

Two things concurred to the furtherance hereof, 

Firſt, The Times were tender, and ſcarce able to digeſt the change of 
Worſhip, now patronized by Edward the Sixth, much leſs able to digeſt 
the change of Government, if the ſame had been undertaken in a diffe- 
rent way from what it was ny 

Secondly, The Times were alſo dark, and few ſaw the bottom of Pre- 
lacy, but lodged all the prejudice in the perſons that managed that calling. 
And certainly they had the leſs occaſion to doubt of their own judg- 

* See eyes ment therein, becauſe Edward the Sixth had the good providence of 
Life of Abp God to lead him to make uſe of ſuch men in that place *, that were meek, 
Grindal. and holy, and themſelves attempered in the fire of Perſecution, and there- 
fore more tenderly affected to others in that condition. And theſe car- 
rying themſelves like tender nurſing Fathers in their places, wrought in 
the people a good opinion of their offices, and that Form of Govern- 
ment for their ſakes. Yet even in thoſe firſt Times of Reformation, 
ſomewhat appeared in that very quinteſſence of Epiſcopacy, in matters 
of Ceremony and Conformity, that might have taught wiſe men to be- 
| ware 
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yare. Upon ſuch grounds as theſe it went well with Epi/copacy in theſe 
firſt Times of Reformation, but ill with the Church in * iſſue. That 
Prelacy was a * by the change in Henry the Eighth's time, hath al- 
ready appeared ; and that it ſtill gained, may further appear in theſe en- 
ſuing Conſiderations. / 


Firſt, Whereas formerly Bp were regardant both to the Crown and 
Preſbytery (for ſo may the Dean and Chapter be accounted) in the 
point of Election by Conge d gſlire, now they are made the birth of the 28.6. c. 2. 
King's own breath ; which thing was never deduced from the ancient 
Right of the Crown ; (faving due Honour to the air of the Preface of 
the Statute) for in the beſt Times it ® never had more than a power of * i. The 
Trveſtiture: But from the neceſſity of the Times fo corrupted, the Deans . 
and Chapters generally were of the Roman ＋ Spirit, and gave little hope + C 
of good Elections by themſelves. Beſides, the ſtate of Learning and Ho- Life, u /ipra. 
lineſs was now at the low-water mark; ſo as little ſupply being looked 
for to begin the work of Reformation from beneath, x ©. began above; 
and ſo it proved but a weak building for the longer time. And thus a 
leſſon is left to future Parliaments, That in Caſes of. Reformation they are 
not to be ſtrictiy holden to Rules of Law or Precedent, 


Secondly, The Prelates hereby had their Authority confirmed by Act of 
Parliament, and ſo were now built upon a Foundation, that formerly did 
hang only upon a pin of power from Rome. For Furiſdifion without 
Authority, is but a Dropſy that brings inevitable conſumption in the con- 
cluſion ||. And thus the Prelacy are inabled to bold Courts without con- || And yer A. 


tradiction, and directed in their Proceſi, who formerly had a good Title — 72 8 


to neither, in that courſe that they held the ſame. riſdiftion, 


Thirdly, Though their Juriſdickion was defined by the Statutes, yet in 
larger bounds than ever the Statute-Laws formerly noted ; and in what 
they claimed power, they did it not altogether upon Civil Right, but ill 
kept up an awful regard to their Perſons and Power, as under the way of a 
Divine Donation *; and therefore, as in thoſe matters to them by the Sta- This is gilt 


tute allowed, they did proceed in the name and under the Seal of the King z —— — 


ſo in other things of Collation, Inſtitution, Induction, Orders, Excommunicg- on how weak 
tion, and ſuch- like, they proceeded in and under their own Name and Foundation, 
Seal; and, which was a Crown to all the reſt, power is ſtill given to the 
Archbiſhop of Canterbury, in caſes of Faculty and Diſpenſation, to proceed 
under his own Seal, and not the King's, as if it were a power indepen- 
dent upon the Crown, and belonging unto the man; neither by Statute 
nor Commiſſion, but coming by ſome ſecret Influence from the very 
place it ſelf]. Although in the clear ſenſe it is no more than a power || .e. The pre- 
of Non obftante in the point of obedience to the Canon-Law, which b Taker One? 
a Statute in Henry the Eighth's time is declared no Law, But let this . 
paſs as a Mole in this fair Face of Church- government. | 

The Prelates are now become of the Vicinage, Probi & legales bo- 
mines; they have their Juriſdiction by Law eſtabliſhed ; what they 
loſe in breadth, oy gain in height and goodneſs of their Foundation, 
Yet their Attire looks ill- favouredly in Queen Mary's eye; ſhe will have 
it of the old cut again: and though Cardinal Pool was well ſeen in the Ro- 
men faſhion, yet when he had done all, he did no more than ſhape a Gar- 


ment to ſerve the preſent Interlude, neither fit to the body, nor eaſy 
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to be worn; and therefore after four or five turns upon the Stage, it is 
thrown away. - Nevertheleſs, during the time that England was thus 
dancing the Ealian meaſure, Prelacy in England held its own Domeſtick 
garb ſo well, that neither Poole (being of Engliſb Blood, not much di- 
ſtant from the Crown, and then alſo holding the Chair Legatine, as little 
inferiour to the Throne) would not impoſe too much, nor Queen Mary, 
a woman of a ſtout Spirit, yield farther than ſhe liked. By means where- 
of, the Prelacy, looking no more to Rome than the power in Appeals, 
and therein little more than the bare Title, played Rex all the while 
with the people, under colour of Hereſy and the Canon-Law, which 
now was again made their Rule: And thus as touching their Election 
and Juriſdiction, they were as before. For Queen Mary did nothing but 
by fingle Repeal. But Queen Elizabeth being true Engh/h, both by 
Father and Mother, liking not this retreat, faced about, routed the 
Roman Faſhion out of faſhion ; put Prelacy to its cloſe guard, and re- 
ceived it upon capitulation, not only to mercy, but favour; and ſo it be- 
came her Vicar to exerciſe Eccleſiaſtical Juriſdiction per ſaltum: For it is 
hard to find by what ſteps they gained this pitch. Henry the Eighth was 
Supreme Head by ſubmiſſion of the Clergy, by Reſumption, and by Act 
of Parliament; and as ſuch, the power of Biſbops formerly derived from 
[Rome ceaſed ; and Henry the Eighth after reſtored it anew, and ſettled 


the ſame by ſeveral Acts of Parliament; which Edward the Sixth con- 


firmed, with divers additional Acts of further benefit to them, as hath 
been already noted. But Queen Mary altered all by repeal of the for- 
mer Laws, and ſo left all in Remitter, as before the altcration by Henry 
the Eighth; and did neither give or grant any Juriſdiction to the Pope. 
Laſt of all comes Queen Elizabeth, and by Repeal and Reſumption pol- 
ſeſſed her ſelf of juriſdiction Eccleſiaſtical z and granted Election of 
Biſhops might be by. Conge deſire, but never granted to the Biſhops Or- 
dinary Juriſdiction by any expreſs Act, other than permiſſion of them 
to continue in their former courſe ; notwithſtanding that the founda- 
tion of their Juriſdiction had been altered twice; and fo it will be difficult 
for it to hold by Preſcription or Cuſtom, or any other way than by a 
kind of Divine Right, which began to be pretended, yet to this day could 
never be made evident to the World. Whatever bs ground was, the 
thing is plain, that Prelacy in Queen Elizabeth's time had this honour 
allowed thereunto, that it was upholden by Election from Eccleſiaſtical 
Men, and held its Juriſdiction as from it ſelf, and in the name of Biſbop 
as Ordinary ; and the power of Excommunication by a ſaving in the Sta- 


tute-Law, and not by expreſs Donation ; notwithſtanding the late Prece- 


dent in the time of Edward the Sixth to the contrary, 


Secondly, The Rule of this Furi/di#ion was no leſs at large; for the 
Canon-Law was dgtermined by Henry the Eighth, and Edward the Sixth, 
and was not revived by any Act of Parliament, by Queen Mary or Queen 
Elizabeth, who neither purſued the Medium of the Thirty two Com- 


miſſioners, nor ſettled other rule, but a few Canons, which (after ſome 


time) by Queen Elizabeth and her Clergy were agreed upon, but ne- 
ver confirmed by Act of Parliament. And fo could never bind the Sub- 
ject; and which in general ſet forth a kind of Form of Church-policy, 
yet no faſhion of Juriſdiion, or rule of proceedings in the Eccleſiaſti- 
cal Courts; but in ſuch caſes left them to the Canom-Law, which washid- 


den in their own breaſts, and could be made ſtrait or wide as they pleaſed. 
3 Thirdly, 
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Thirdly, their Cenſures now grew more ſharp ; for whereas at the ut- 
moſt formerly they could do no more but zmprijor, or deliver over to the 


S-cular Power, and that only in caſe of Hereſy, and yet had ſcarce 1 Eliz. e. f. 


ground of Law for what they did; now they have an additional power, 
to fine and jmpriſen in Caſes of inferiour nature, and ſo can reach all that 
a man hath, even to his ſkin. Nevertheleſs this was not annexed un- 
to the ordinary Juriſdiction, but given by extraordinary Commiſſion, 
called the High Commiſſiun; wherein, though many others were named, 
yet the Clergy and Canoniſts did the work ; the reſt being but in nature 
of a reſerve to them, in caſe they were put to the rout. The power of 
theſe Commiſſioners was to execute the Queen's Juriſdiction in Cauſes Ec- 
clefiaſtical : ſo as the Biſhops are doubly intereſted in this work; one way, 
by ſuppoſed Commiſſion from God, as Ordinaries within their own Dio- 
ceſs only, and ſo may proceed to Excommunication or Deprivation ; 
the other way, by Commiſſion from the Queen, as Members of the High 
Commiſſion, (for ſo many of them were ſuch, as the Crown would 
pleaſe) and fo they might fine and impriſn. They might and did, I fay, 
by their Commiſſion, but not by the Statute that gives authority thereto, 
and therefore cannot be faid to be done legally. 


Fourthly, beſides the contracted power of making Canons in the Con- 
vocation, by the power of the Royal Aſent ; the Queen had a power of 
making Laws by their conſent, in matters of the criminal part of the 


Worſhip of God. 


This might be tolerable for the Life of the one Queen, who might 
be prefumed would (if ſhe lived a few years) ſettle all things: but to 
ſubje& the Conſciences of all the people to the opinion of one Metropo- 


litan, that might opinionate ſtrange things; and that the Succeſſors of 


the Queen ſhould uſurp this as a Flower of the Crown, to determine what 
is for God's glory in ſuch caſes, and tobe always altering and patching up 


a Form, as he and his Metropolitan, or one of them alone, ſhall think . Elz. c 2. 


meet, is neither commendable upon any grounds of Divinity or human 
Policy. 

N 2 amidſt the flouriſhing Eſtate of Prelacy, it is no wonder if the 
Churches be no gainers, but like Plants ſpending their Natures in luxu- 
riant Branches, cither are over-turned by the next blaſt of wind, or do 
wither upon the leaſt change of Sky. That the whole ordering of the 
Church-Affairs reſted originally in the Parliament, no man can queſtion, 
conſidering whatever the Queen did, or had therein, was from the power 
of Acts of Parliament. And that the power of Excommunication it 
ſelf, notwithſtanding that the Church held it by way of reſervation or 
ſaving, and not by donation from the Parliament, by an expreſs Act; yet 
aan. ſaving with ſuch limitations, as that it received but a lame power, 
in compariſon of what it claimed and exerciſed in former times. For 
whereas formerly the Churchmen had the Writ De Excommunicato Ca- 
piendb at their own beck; now it will not come, but upon Articles and 
in Conditions. 

. In caſes of Hereſy. 6. Uſury. 
. Of deſerting of the Sacrament, 7. Simony. 
. Deferting of publick Worſhip. 8. Perjury. 
Maintenance f Error. 9. 1aolatry. 
Incontinency. 
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Of the Militia, during the 


In other matters the Spiritual Sword muſt find or make theirown way, 


or elſe be quiet. 


Secondly, The Church was now no leſs under the Chair and Throne, 
than under power of the Parliament ; nor is it a wonder, if it could not 
thrive when it was ſo over dropped': for Prelacy by the King's arms is 


| lifted up fo high above the other Clergy, that the reſt of the Clergy are 


* From the 
people. 


as much underlings to the Prelacy, as the Prelates are to the King, They 
dare not offend the Crown, leſt they ſhould loſe their Hozours ; nor the 
inferiour Clergy them, leſt they ſhould loſe their Livings and Liber- 
ties: and fo the Prelates ſpeak the ſenſe of the Clergy, and make the 
Crown their Oracle. And thus in the Church-matters the Crown is all 
in all, [Yoluntas & Poteſtas Dei, &c.] 


C HAP. XXXVII. 
Of the Militia in theſe latter Times. 


T cannot be denied, but as in the ſober Government of this Nation 

there is a Supremacy of Command; ſo alſo in the rudeſt times of War, 
and whereſoever the ſame is ſettled, there muſt the Militia alſo be. 

The word Militia is a general notion, ſufficient enough for a name 
or title, but not to define the thing. I take it for nothing elſe but the 
Government of the Commonwealth when it is in danger, or War, or in order 
thereunto. It conſiſteth in the raifing, arming, ordering, and paying of 
the Soldiery. The title of the Supreme Power in all this work bath 
been of late put to the queſtion, and brought us to this ſad condition of 
trial by Battle; and by Fighting to find out who had the chief power to 
fight. . A Leſſon that might have been learned from former Generations 
foregoing, at a far cheaper rate, when England is well in its wits. Where 
the Law of Peace is ſettled, there alſo is the Law of War ; and in what 
condition the Crown ſtandeth, in relation to the Legiſlative Power, in 
time of Peace, may be ſeen in the foregoing Diſcourſe. In Mar the King 
is the people's General by his place; yet if any impediment do befal, ei- 
ther by natural diſabilities, or civil, to render the perſon incapable of ma- 
naging of the Service, there is no queſtion but the people may order 
the matter as they pleaſe. With examples hereof theſe times are full, 
wherein we have had a Child, a Virgin, and a Married Woman to ſway 
the Work; all of them in a very unmeet condition for ſuch a Truſt ; and 
yet by the help they had *, they managed it well enough. The power 
of him as King or General in the Army, is all one; but before it is imbo- 
died, as a King only, he may do ſome things in order thereto, according 
to the Law and Cuſtom of the Nation; yet this falls under a double 
conſideration of the time and occaſion, In the receſs of the Parliament, 
he is the firſt mover, and ought to move by the advice of his Council, 
it occaſion do provoke to Arms ; but if the ſame befal, the Parliament 
then fitting, no Hiſtory or Record do mention that ever he moved but 
by their concurrent advice and direction. The occaſion either provo- 
keth offenſive or defenſive War with other Nations, or with the people 
of his own Nation, in the caſe of Inſurrection. Examples of War with 
other Nations, that may be called offenfrve Wars, we have but two; one 
in Edward the Sixth's time with Scotland, and which was but * pur- 

uance 
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ſuance of a War begun by his Father, and wherein the Kingdom ſtood 


ingaged, in a caſe that concerned the publick good and ſafety, viz. The 


Marriage of their King refuſed after promiſe made. The other was in the 
time of Queen Mary with the French, which ſomewhat reflected alſo up- 
on the publick ſafety, but more upon the diſhonour of the ſame. In 
— of theſe did either of the Supreme Powers array, or raiſe men by 
rerogative, but only ſuch as were Voluntier in that work. And be- 
cauſe the people were ill- principled in Edward the Sixth's time, in regard 
of the change of Religion, he was induced to hire Foreign aid out of 
Germany. The Wars in the time of Queen Elizabeth were in order to 
the defence of this Nation, being ever under a malignant Aſpect from 
abroad, eſpecially from Spain, in Ireland, France, and the Low Countries. 
Yet were theſe Wars ſerved 2 by Yoluntters; nor did any Commiſſion 
give power of impreſting men to ſerve againſt their wills in any Expedition 
nade to any of thote places, as the Commiſſions upon Record do teſtify. 
| if any Levies of men were otherwiſe made, or compulſory means uſed for 
fuch ends, they are to be reckoned up amongſt the errata, whereof the 
Parliament took no notice, in regard it ſaw the ends and iflues of ſuch 
Reflections in Government to be ſucceſsful and honourable; and that all 
was done by Council, and a Woman popularly affected; and therefore 
they leſs feared Invaſion upon their Liberties. Or otherwiſe they are to 
be imputed to the condition of thoſe places, being Members of the Com- 
monwealth ; as the cautionary Towns in the Low Countries, and the Iriſh 
| pecans were; and ſo befel under another conſideration of a defen/iye 
ar, in caſe of Invaſion and common danger thereby, or by Inteſtine 
roils ; during which condition, as it is the King's duty to /evy and array 
en, ſo is it the duty of the people to be ready to aſſiſt one another in 
all ſuch exigencies, and to defend the publick Liberty. Nevertheleſs, 
theſe Arrays are not left wholly at the Will of the King, but to diſcretion 
of the Council, how far the ſame ſhall extend. For never were general 
Arrays made, where but one Coaſt was in danger, and where no Con- 
ueſt is in pretence, but only Piracy or Plunder. But if the diſeaſe were 
eneral, as in the year 88, the Array was general; and yet it was of 
none, but thoſe that were of the Trained-Bands, befides ſuch as were 


Voluntiers. 


Secondly, The arming of theſe men was alſo diverſly ; there was no 
general Rule or Law for the arming of men ſince the time of Edward 
the Firſt to the time of Queen Mary, but the Statute at Winton ; the 
courſe of Tenures, I mean of ſuch men as were of the Militia of this 
Kingdom : So as when they were raiſed, they were raiſed in their own 
Arms. But for ſuch men as paſſed the Seas for Foreign Service, as they 
were Voluntiers, or ſent over by the Parliament, theſe were armed accord- 
ing to ſpecial contract. But Queen Mary, having gotten a fate reſerve 
from Spain upon all adventures, and a ſtrong intereſt amongſt the peo- 
ple, by upholding the Catholick party, made no bones to innovate 1n the 
point of arming of the Militia, although it coſt the people much more 
than was impoſed upon their Anceſtors. The pattern hereof was taken 
from the Spaniſh Cabinet; the Queen, being loth to be inferiour to her 
own Huſband, in bringing as much ſtrength to him as he to her, and 
both of them willing enough to appear potent in the eyes of France, 
that then ſtood in competition with them both. A yoke it was, yet net 
ther the King norQueen's Will, _— Parliament put it on; ande 4 — 
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Of the Militia, during the 
Age expired it was caſt off again, For the better underſtanding, ſee it 


in this Scheme. 


Per Annum. Lances.' Light-borſe| Cor/lets., Bows. | Hacquebuts. Bills. 
1000 J. 6 10 40 | 30 20 20 
1000 marks. 4 " Uh 30 20 10 10 | 
| 400 l. 2 4 20 15 6 | 

200 J. I 2 EI 8 1 | 
100 J. 2 3 3 2 | } 
| oo marks. | _ W 2 2 I ot ne” 
40 J. 2 I "of | 
20 J. 1 1 1 
Coat 
een - Plate, ? 11 
Coat 
54 | Plate. 5 
| Gus. } 
{.ooomarks,| 1 ©; WE. 4 3 
400 J. | R I 2 1 
| 2001. 24-4 2 I | 
100 J. | I 2 
5 2 Coats * 
40, 9 Plate. | 1 
20 l. w/w I 
of Plate. "I 
j 0 . | I ? 3 


The Lances were to be compleatly harneſſed, or the one half of them. 
The Cor ſſets furniſhed with Coats of Mail and Pikes; the Bows with 
an Iron Cap, and a Sheaf of Arrows; the Hacquebuts with Sallets. All 
which was to be over and beſides ſuch Arms as men were bound unto 
by Tenure, or Covenant with the Landlord, or by virtue of the Statute 
33 H. 8. c. 5. Beſides Townſhips, which were charged with joint- arms; 
Annuities and Copy- holds were charged as Goods. If the Arms were loſt 
in the Service, the owner muſt make them good again. The defaults 
were puniſhable with Fine by the Juſtices of the Peace, who had the 
view, and might preſent them at the Seſſions, to be proceeded upon as in 
other caſes. Here is proviſion enough, yet not as che Arms of the Mili- 


tia of the Kingdom, but as a Magazine in the hands of every particular 
man, 


Rergns of Edw. VI. Q. Mary, and 9. Eliz. 171 | 


man, and as his proper Goods, to be imployed for the publick Service, 
either upon ſudden Invaſion in a defenſive War, or when the Parliament 
ſhall ſend them abroad. And yet it is alſo a rule unto theCrownagainſt 
arbitrary Aſſeſſments upon diſcretion, from which it cannot recede if it 
mean to do right. 
It might now very well ſtand with the Juſtice of Queen Elisabeth, to || 
grant Commiſſions of Array, ſecundum formam Statutorum, and do hurt to | 
no man. It is true, her Commiſſions of Lord-Lieutenancy wanted that | 
limitation in words, yet they carried the ſenſe : For if the Crown were 
bound by the Law, the Lord- Lieutenants were much rather; but the | 
danger aroſe after the death of Queen Elizabeth. For when King James I il 
came to the Crown, under colour of pleaſing the people, and eaſing them 
of a burden, he pleaſed himſelf more, and made the yoke upon the peo- 
ple much more heavy in the concluſion ; for where no declared Law is, 
there the diſcretion of them that have the care lying upon them muſt be 
the Rule. And thus came the Scorz/þ Blood to have pretenſions to a 
greater Prerogative than all their Predeceſſors had; upon this ſuppoſal, 
that the Statute of Queen Mary took anvay all former Laws of that kind, and | 
then the taking away of the Statute of Queen Mary, takes away all declared 
Law as to that point. But more truly it may be inferred, that if all Sta- 
tute-Laws be taken away, then the rule of Tenures at the Common Law 
muſt remain in force, and no other. Nevertheleſs, this Statute of Queen 
Mary, tho in force for the preſent, was not a general rule for Arms | 
in all places of this Nation; for the Marches of Scotland were a peculiar | 
Juriſdiction as to this point. They ſtood in more conſtant need of 
Arms than any other part of this Nation, in regard of their uncertain 
condition, in relation to their neighbouring Juriſdiction ; and therefore 
were the Farms of theſe parts generally contracted for, upon a ſpecial 
reſervation of Arms for . which being now decayed, are 
again reduced by _ Elizabeth to their ancient condition in the time 23 Eliz. c.g. 
of Henry the Eighth, 


A ſecond thing which may come under this general conſideration of 
arming, is, the arming of places, by making of Forts and Caſtles ; which 
was not in the immediate determinate will of the Crown to order as it 
pleaſed, For though they may ſeem to be means of Peace and preſent 
Safety, yet they are Symptoms of War, and in the beſt times are looked 
upon with a jealous eye, eſpecially ſuch as are not bordering upon the 
Coaſts : Becauſe that Prince that buildeth Caſtles within the Land, is ſup- 
ſed to fear the Neighbourhood, This was more eſpecially regarded in 
the days of Philip and Mary: for when that Marriage was to be ſolem- 
nized, it was one of the Articles, to provide for the ſafety of ſuch Forts 
and Caſtles, as then were maintained ; to the end they might be pre- 
ſerved free from Uſurpation, for the Uſe, Profit, Strength, and Defence of i Mar. Parl. 
the Realm, only by the natural born of the fame. And afterwards c= 
when occaſion was offered for the building of more of that nature, a 
new power is given to King Philip and Queen Mary, to re-edify or make 2 & zPhil. & 
Forts and Caſtles, which muſt be executed by Commiſſion to the Lieges Mar. ap: 1: 
for ten years ; and only within the Counties bordering upon Scotland, 
and theſe particularly named in the Statute. So as the Crown had not 
power to build in all caſes, nor to any end they pleaſed. Nor to place 
therein, or betruſt the ſame to whom it would. Nor yet had Edward 
the Sixth that abſolute power, although not engaged in Foreign Intereſts; 
as 


f ) : ; a a a 
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as his Siſter Mary was: and therefore whereas Caſtellans had been made 
E. 6. c. 16. for life by Patent, and fo the abſolute power of the Crown was barred 
in the free diſpoſal of the fame during ſuch time; the Parliament gave 
the King power to remove ſuch as were not liked, or thought not faithful 
to the Publick Intereſt, although they gave no cauſe of ſeizure by any 
diſloyal act. The like alſo may be obſerved of the Ships and Ordnance : 
for they alſo do belong to the State, as the Jewels of the Crown; and 
therefore upon the Marriage of Queen Mary, they alſo are by Articles 
preſerved and faved, for the uſe, profit, ſtrength and defence of the Realm 

by the natural born of the ſame. 


Thirdly, As touching the ordering of the Soldiery, the matter is not 
much to be inſiſted upon; for little doubt is to be made, but that power 
that raiſeth them, alſo ordereth them to the ſame ends that they are 
raiſed. - And therefore, as the ſole power of the Crown doth not the one, 
ſo neither doth it the other, but in cafes formerly mentioned. And yet 
in no caſe, though the War be never ſo abſolutely defenſive, and the Sol- 
diers raiſed by the King's own and only power, had the King abſolute 
Authority, and Arbitrary Power, in the ordering of them when they 
are raiſed ; but he muſt ſo behave himſelf to them, as to Freemen, accord- 
ing to the Laws made by themſelves in their Repreſentative in Parlia- 

& 5 Phil, & ment. And therefore are particular Laws made to that end, againſt un- 
Mar: c. 3. due levying and diſcharging of Soldiers, and defaults in paying of them : 
28 3 E. b. c. z. as alſo againſt the Soldiers departing from their Service without Licence, or 
ies Phil. & 20a/tzng their Arms, and ſuch as wilfully abſent themſelves from Muſfers; as 

g. 6. c 11. allo for the preſerving the Caſtles, Forts, Ships and Munition for War, 


E.6.c. 11. 
14 Ele. x, from being with-holden from their due uſe, or from burning or deftroying. 


Laſtly, As touching the charge of the War, and pay of the Soldiers, 
it is evident, that in all offenſive Wars the Soldiers were paid by the 
Crown, although they might be ſaid in ſome manner to be in order to 
the defence and ſafety of the Nation; nevertheleſs, where the ſame was 
ſo apparent to the people, it was the common courſe in theſe times to have 
often Parliaments, and often Subſidies, which were no leſs in a good mea- 
» pledges. ſure * ſatisfactory to the Crown for the Charges of the War, than Teſti- 
monies of the People's good acceptance of the government of Affairs, and 
ſo accepted at their hands. The particular Records will warrant all this. 
For of all the Wars in theſe times, (that of 88 excepted) not any of them 
were ever managed at the people's charge by Contribution, but by Retribu- 
tion. So were theſe times, wherein the people, looking upon the Crown as 
under a kind of infirmity of Childhood or Womanhoad, did therefore bear 
a kind of compaſſionate regard thereunto, without jealouſy at Preroga- 
tive; and could condeſcend and allow the Crown its full Grains, and ſome- 

| what more; yea, more than was meet for ſome other Prince to deſire, or 

* Thoſe the People to give up. And yet more happy were they“, wherein the 

Times Crown knew no intereſt but in dependance upon the people's good; and 
ſo underſtanding that, were rightly underſtood. ; 


CHAP, 
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Cc HA P. XXXIX. 
Of the Peace. 


JT" is but little that can be ſaid of Peace in theſe times, wherein ſo little 
freedom was found from Foreign Pretenſions, and Inteſtine Irregulari- 
ties, or both; and yet the people were never more reſolved againſt the for- 
mer, nor more ſecure againſt thelatter, and had God toFriend in all. But 
moſt apparently was this obſervable in the times of Queen Eligabetb, 
whoſe Government took up four parts of five of theſe times whereof 
we now treat. She was a compleat Conqueror of War and Treaſon, 
and therein the true Inheritor of the Fate of her Grandfather Henry the 
Seventh, with advantage; for ſhe out-faced all dangers by her only pre- 
ſence, having thereof had more experience than any Princes that ever 
poſſeſſed her Throne : yet ſhe was wiſe enough to beware againſt the fu- 
ture ; conſidering her condition to be the laſt of her Line ; that the next 
behind her was rather likely to trip up her heels than ſupport her Train ; 
that the Pope narrowly watched every opportunity; the diſtance be- 
tween him and the Throne being no greater than the breadth of her 
only perſon, It may well therefore admit of excuſe, if the Statute of 
the 25 of Edward the Third concerning Treaſons did not give ſatisfaction ; 
although therein if ſhe were ſollicitous, her Subjects were more. Some 
kinds of offences were made Treaſon by Statute-laws, which formerly ap- 
peared not ſuch, becauſe they appeared not at all ; and yet in the opinion 
of her people, the Queen was too ſlack in the making, and more ſlack 
in the execution of them, The people had engaged themſelves deeply 
againſt the Queen of Scots, and it was not ſafe for them to go back; 
they go yet deeper, and without any poſitive Authority, leading the way, 
they enter into an Aſſociation amongſt themſelves for the Queen's ſafety ; 
and it was well liked by the Queen, becauſe the knew it was well meant, 
although by ſome it was miſtaken, Nevertheleſs, to take away all ex- 


ception, a Law is made in purſuance thereof, and fo the work is reduced 27 Eliz. c. 1. 


under an ordinary rate, though the publick danger was ſuch, as might well 
have digeſted an extraordinary undertaking. 

I intend not to enter into the particulars of theſe Treaſons of the new 
ſtamp, becauſe they are but temporary, and in their ultimate reach tend 
only to the ſafeguard of the Queen's perſon, in order to the intentionary 
ſenſe of the Statute of 25 Edw. 3. although not within the explicite 
words of that Law. Only this is obſervable, that though the times 
were full of malice, yet was not all malice looked upon as fatal, nor every 
expreſſion thereof Treaſon, or privity thereto, although the Crown it ſelf 
was not a little concerned therein ; but reduced them to an inferiour de- 
gree, called Miſpriſion; as if they were willing rather to conſtrue under- 
takings for miſtakings, and thereby over-look much of the Malignity 
of theſe Times, than to make ſtrict inquiſition into every Punctilio of 


offence. 


As touching Felony, the rules were various; ſome were of a new O- ; Enz. c. 20. 


riginal, as that of Gypfies ; others formerly ſuch, afterwards laid aſide, 


are now revived with advantage, as Conjuration, and Buggery : But im- Cap. 16, 17. 


+ bezelling by Servants of their Maſters Goods, made Felony for a time 
by Edward the Sixth, is by Queen Elizabeth made perpetual. Some 


Felonies 
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2 Eliz. c. 29. 


5 Eliz. c. 10. 


Cap. 16. 
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Felomes are made ſuch within a certain precinct, as Manſtealers, and 
other Crimes upon the Scoti/h Borders. Others formerly made Felony, 
are now unmade ; as that concerning Prophecies : and divers formerly 
protected under the refuge of Clergy, are now barred of that reſerve : 
ſuch as are thoſe that command, counſel, or hire others to commit perry 
Treaſon, Murder, or Robbery, 4.& 5 Phil. & Mar. cap. 4. Stealers of _ 
Geldings, or Mares, 2 E. 6. cap. 33. Robbers - of Houſes,, Booth or Tent, 
by wy or Night, 5 E. b. 4 g. Pick-pockets, or Cut-purſes, $ Eliz. cap. 4. 
| oman-flealers, 39 Eliz. cap.g. And ſome Crimes made Felony im- 
peachable only within a certain time, and not upon a cool ſuit. So as 
upon the whole heap of Account, the Zeal of the times will appear to be 


. 


more hot, by how much iniquity appeared more heinous; and that 


wicked men waxed worſe, as the times waxed better. More particulars 
of this nature, and of other Offences of inferiour note, might be ſuper- 
added : as alſo of Laus, of alteration and amendment of ,Proceſs and 
Trial, and of Common Aſſurance and Conveyance of Eſtates, of particular 
Revenues. All which might be inſiſted upon, if need were, to clear out 
yet further the concluſion of the whole matter; which I haſten to ac- 
compliſh, led on by a natural motion, that grows in ſpeed, the nigher 
it comes to its end, 


CHAT 1k. 
A Summary Concluſion upon the whole matter. 


N the — of this whole account, I ſhall firſt glance upon the 
natural Conſtitution of the people of England, and then gather up 


the ſcattered Notions into one form; becauſe the one doth not a little 


illuſtrate the other, and ſhew the fame to be radical, and not by any 
forced inoculation. | 
The people are of a middle temper, according to their Climate: the Ner- 


thbern Melancholy, and the Southern Choler, meeting in their general Conſti- 


tution, doth render them ingenious and active: which nouriſhed alſo under 


the wings of Liberty, inſpires a Courage generous, and not ſoon out of breath. 


Active they are, and ſo nigh to pure act, that nothing hurts them more than 


much quiet; of which they had little experience from their firſt tranſmigra- 


tion till the time of King James; but ever were at work either in building 


(as before the Norman times) or after in repairing their ruins occaſi- 


oned by tempeſtuous pretenſions from Rome and Foreign Princes, or by 
Earthquakes of Civil Contention about the Title between the two 


| Houſes of York and Lancaſter, or intrenchments of the Crown upon the 


Liberty of the people. But King Fames conquering all enmity, ſpake 
Peace abroad, and ſang Lullaby at home. Yet like a dead Calm in a hot 
Spring, treaſured up in ſtore fad diſtempers againſt a back- Winter. 'Their 


_ Ingenuity will not allow them to be excellent at the Cheat; but are ra- 


ther ſabje& in that kind to take than give: and ſuppoſing others as open- 
hearted as themſelves, are many times in Treaties over-matched by them - 
whom they over-match in Arms. Upon the fame account they are nei- 
ther imperious over thoſe beneath, nor ſtubborn againſt them above ; 
but can well diſcern both perſon and time. 'Man, Woman, or Child, 


all is one with them, they will honour Majeſty where-ever they _ 
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as if they knew how to command themſelves only in order to the pub- 
lick good. 
Nevertheleſs, they love much to be free. When they were under 
awe of the Pope's Curſe, they bore off defigns by the head and ſhoulders; 
but afterwards, by watchfulneſs and foreſight : and having attained a 
light in Religion, that will own their Liberties, of them both they make 
up one Garland not to be touched by any rude hand ; but as if it were 
the bird of the eye, the whole body ſtartles forthwith ; the Alarm is 
ſoon given and taken; and whether high or low, none are ſpared that 
ſtand in their way. This they do owe to the Eaftern People, from whom 
they fetch their Pedigree. So as the only way to conquer them, is to 
let them have their Liberties; for like ſome Horſes, they are good for 
carriage, ſo long as their Burdens are eaſy, and fit looſe upon them; but 
if too cloſe girt, they will break all, or caſt their load, or die. And 
therefore Queen Elizabeth gained much to the Crown by fair carriage, 
good words, and cleanly conveyance; which was not ſoon diſcovered, nor 
eaſily parted with: But g. the Eighth by height of ſpirit and great 
noiſe ; and therefore was no ſooner off the Stage, but what was gotten 
by the ſnatch was loſt by the catch, and things ſoon returned into their 
ancient poſture again. 

The firſt Government of the people before their departure out of 
Germany, was in the two States of Lords and Commons. TheClergy came 
not into pomp and power till Auſtin's time, and ſoon came to the height 
of a third State appendent to the former, and ſo continued till Henry 


the Eighth's time : Then they began to decay in power, and in Queen 
| Elizabeth's time utterly loſt the ſame; and ſo they can no longer be cal- 
led a State, although they ſtil] keep ſtate. 

The two States of Lords and Commons in their Tranſmigration, being 
then in the nature of an Army of Soldiers, had a General by their Elec- 
tion; under whom, after they had obtained a peaceable ſettlin they 
named him anew by the name of Konning, or the Wiſe Man; for then 
was Wiſdom more neceſſary than Valour. But after the Clergy had 
won the day, and this Konning had ſubmitted himſelf and his people to 
their Ghoſtly Father, they baptized him by a new name of Rex; and fo 
he is ſtiled in all written Monuments which we owe only to Ecclefia- 
ichs; although the Vulgar held their appellation ſtill, which by contrac- 
tion, or rather corruption, did at length arrive into the word King; a 
notion which as often changeth the ſenſe as the air; ſome making the 
perſon all in all, others ſome in all, and ſome nothing at all but a comple- 
ment of State. The Clergy gave him his Title in the firſt ſenſe, andare 
willing he ſhould have a power over the Eſtates, in order to their deſign, 
which then was to rule the King, and by him all his People ; he doing 
what he liſteth with them, and the Clergy the like with him. The Sax- 
ons take the word in the ſecond ſenſe ; for though they had put upon 
the Commonwealth one Head, and on that one Head one Crown, yet 
unto that Head did belong _y Eyes, and many Brains; and nothing 
being done but by the common Senſe, a power 1s left to him much like to 
that of the outward Members, 7. e. Executory. 

In time of War, how unruly ſoever the humouts be, yet muſt the 
Law be his rule : He cannot engage the people either to make, continue, 
or determine any fenſive War without their conſent; nor compel them 
to arm themſelves, nor command them out of their Counties for Mar, 

Gg g or 


And of the twain, tender it more when they ſee it ſet upon infirmity: 
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or impoſe Military Charge upon them againſt their free conſent, or con- 
trary to the known Law. | 

In calmer times much rather, he can neither make new Laws, nor al- 
ter the old ; form new Judicatories, Writs, Proceſs, Judgments, or new 
Executions, nor inable or diſable any Conveyances of Eſtates, He may 
ſeem poſſeſſed of more power in Church-government, yet De jure, can 
neither make nor alter Doctrine, or Worſhip, or Government in the 
Church; nor grant Diſpenſations, or Licences Eccleſiaſtical; nor Com- 
miſſions of Juriſdiction, other than according to the Law. And as a cloſe 
to all, by one Oath taken at the Coronation, he not only giveth to the 
people ſecurity of the Peace and good Behaviour, but beareth witneſs 
that he oweth Allegiance both to the Law and the People; different from 
that of the people's in this, That the King's Allegiance is due to the Law 
that is originally ſrom the People's Election; but the People's to the King, 
under a Law of their own framing. | 

This leadeth on the conſideration of a higher degree of power than 
that of Kings. For though Law, as touching morality in the general, 
be of heavenly Birth; yet the poſitive Laws ariſing from common Pru- 
dence concerning the Honour, Peace, and Profit of every Nation, are 
formed by human conſtitution, and are therefore called Honefta, or ju/ta, 
becauſe by common vote they are ſo eſteemed, and not becauſe any one 
man ſuppoſeth them to be ſuch. The words of the Summons to the 
Parliament doth hold for this, Qu de communi conſilio ordinari contigerint ; 
and the words in the Coronation-oath, Quas vulgus elegerit, do ſpeak no 
leſs; whether they be taken in the Preterperfect-tenſe, or the Future-tenſe, 
the concluſion will be the ſame. True it is, that in all, Kings are ſuppo- 
ſed as preſent; yet is not that valuable in the point of Counſel, which is 
the foundation of the poſitive Law. For as the beſt things under hea- 
ven are ſubject to infirmity; ſo Kings either ſhort or beyond in Age or 
Wit, or poſſibly given over to their luſts, or ſick, or abſent, (in all which 
the name of a King adds little more to the La than a ſound) yet all the 
while the Government is maintained with as much honour and power, as 
under the moſt wiſe and well-diſpoſed King that ever bleſſed Throne. 

This is done in the Convention of States, which in the firſt times con- 
ſiſted of Individuals, rather than Specificals. The great men doubtleſs did 
many things even before they ſaw the Engliſh ſhore ; that Tacitus no- 
teth : yet in the publick Convention of all, did nothing alone, till of one 
Houſe they became two. The particular time of the ſeparation is uncer- 
tain, and the occaſion more: It may be the great Lords thought the 
myſteries of State too ſacred to be debated before the vulgar, leſt they 
ſhould grow into curioſity : Poſſibly alſo might the Commons in their de- 


| bates wiſh the great men abſent, that themſelves might more freely vote 


without angering their great Lords. Nevertheleſs the Royal Aſſent is ever 
given in the joint Convention of all. But how a double Negative ſhould 
reſt in the houſe of Lords, one originally in themſelves, the other in the 
{ole perſon of the King, (whenasin no caſe is any Negative found upon Re- 
cord, but a modeſt waving the anſwer of ſuch thingsas the King likes not) 
is to me a myſtery, if it be not cleared to be by Uſurpation. For it is be- 
yond reach, why that which is once by the Repreſentative of the People 
determined to be Honeſtum, ſhould be dif-determined by one or a few, 
whoſe Counſels are for the moſt part but Notionary, and grounded upon 
private inconveniencies, and not upon experimentals of moſt publick 


concernment ; or that the vet, or Soit fait, which formerly held the 
room 
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room only of a Man:feſto of the Regal Mill to execute the Law then made 
(as dis Coronation-Oath to execute all Laws formerly eſtabliſhed) ſhould 
be taken to be a determination of the juſtneſs or boneſty of the thing: 
Whenas this Royal Aſjent is many times given by a King that knows no 
difference between good and evil, and is never competent judge in mat- 
ters that in his opinion do fall into contradiſtinction between his own pri- 
vate intereſt, and the benefit of the people. 

Howevet unequal it may ſeem, yet both that and other advantages 
were gained by the Houſe of. Lords, after the ſeparation was once made, 
as many of the ancient Statutes (by them only made) do ſufficiently 
bold forth: which although in the general they do concern matters of 
Fudicature, wherein the Lords originally had the greateſt ſhare; yet other 
things alſo eſcaped the Common Vote, which in after-ages they recovered 
into their oonſideration again. And the condition of the people in 
thoſe times did principally conduce hereunto: For until the Norman times 
were ſomewhat ſettled, the former Ages had ever been uncertain in the 
changes between War and Peace, which maintained the diſtance between 
the Lords and their Tenants, and the authority of the one over the other, 
favouring of the more abſolute command in War. And after that 
the Sword was turned into the Plough-ſhare, the diftance is eſtabliſhed 
by compact of Tenure by Service, under peril of default, although ina dif- 
ferent degree; for the Service of a Knight, as more eminent in War, ſo in 
Peace it raiſed the mind to a regard of publick Peace : but the ſervice of 
tbe Plough ſupporting all, is underneath all, yet ftill under the common 
condition of Freemen equally as the Knight. Peace now had ſcarcely ex- 
ceeded its minority, before it brought forth the unhappy birth of Ambi- 
tion : Kings would be more abſolute, and Lords more Lordly; theCom- 
mons left far behind, feldom come into mention amongſt the publick Acts 


of State, and as uſcleſs ſet aſide. This was the loweſt ebb that ever the 


Commonage of England indured, which continued till Ambition brought on 
Contention amongſt the Great Men, and thence the Barons Mars, where- 
in the Commons parting aſunder; ſome holding for the King, who pro- 
miſed them Liberty from their Lords; others ſiding with the Lords, who 
promiſed them Liberty from the King; they became ſo minded of their 
Liberties, that in the concluſion they come off upon better advantage for 
their Liberties than either Xing or Lords, who all were loſers before their 
reckoning was fully made. 

Theſe Wars had by experience made the King ſenſible of the ſmart of 
the Lords great intereſt with the people, and pointed him to the pin upon 
which the ſame did hang; to take which away, a deſign is contrived to 
advance the value of the Commoners, and, to level the Peerage, that they 
both may draw in one equal yoke the Chariot of Prerogative. The power 
of the Commons in publick Councils was of ſome efficacy, but not much 
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honour, for their meetings were tumultuary ; time brought forth a cure 


hereof, the flowers of the people are by election ſent to be the Repreſenta- 
tive, and fo the Lords are match'd, if not over-match'd; the people leſs ad- 
miring the Lords, and more regarding themſelves. This was but a dazzle, 
an Eclipſe enſues ; for Kings — duly eyed the nature of Tenure be- 
tween the Lords and Commons, look upon it as an Out-work or Block- 
houſe in their way of approach: Their next endeavour is there- 
fore to gain the Knighthood of England within the compaſs of their 
own Fee, and fo by priority to have their Service, as often as need 


ſhould require, by a trick in Law, as well for their own ſafety in = of 
ar, 
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War, as for their benefit in time of Peace. This was a work of a con- 
tinuing nature, and commended to Succeſſors to accompliſh by degrees, 
that the whole Knighthood of England is become no more the Lords till 
Kings be firſt ſerved. And thus the Power of the People is wholly 
devolved into the King's Command; and the Lords muſt now ſtand a- 
lone, having no other foundation than the affections of the People gain- 
ed by beneficence of Neighbourhood and ordinary Society, which com- 
monly ingratiates the inferiour rank of men to thoſe of higher degree, 
eſpecially ſuch of them as affect to be popular. Henry the Seventh found 
out this Sore, and taught his Succeſſors the way to avoid that occaſion 
of Jealouſy, by calling up ſuch conſiderable men to attend the Court, 
without other Wages but fruitleſs hopes; or under colour of honour to 
be had by Kings from the preſence of ſuch great men in their great 
Trains; or of other ſervice of ſpecial note to be done only by men of 
ſo high accompliſhment. And by this means Lordſbip, once bringing 
therewith both Authority and Power unto Kings, (before Kings grew jea- 
lous of their greatneſs) in theſe latter days is become a meer Jelly ; and 
neither able to ſerve the intereſt of Kings (if the people ſhould beſtir 
themſelves) nor their own any langer. Henceforth the Commons of 
England are no mean perſons, and their —— of ſuch concern- 
ment, as if Kings will have them to obſerve him, he muſt ſerve them 
with their Liberties and Laws; and every one the publick good of the 

ople. No man's work is beneath, no man's above it; the beſt honour 


liar. lib. 2. of the King's work is to be Nobilis ſervitus, (as Antigonus ſaid to his Son) 


Var. hiſt. c. 20. 


Tarit. 


or in plain Engliſh, Supreme Service above all, and to the whole. I now 
conclude: As I found this Nation a Commonwealth, fo I leave it, and fo 
may it be for ever; and fo it will be, if we (i. e. Prince and People) 
may attain the happineſs of our Forefathers the ancient Saxons, Quilibet 
—_— forte propria, [Do each of us live content with our Proper 
Rights. | 
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ties, never in the Crown, but by 
the Parliament given to the Arch- 
biſhop under limitations 137, 139 
Duels, ordered by the Marſhal as 
ſubſervient tothe Common Law 63 


E 


FE? ward the Third his Reign 2. 
bis Title upon Entry by Elec- 
tion ibid. 
Edward the Fourth his Reign, though 
had Title of Inheritance, yet en- 
tred by Election 106 
Edward the Fifth approached the 
Crown by Inheritance, but never 
put it on 108 
Edward the Sixth his Reign, his Ti- 
tle and Poſſeſſion did meet, though 
he was a Child, and his Sifter 
Mary grown in age 152 
Eccleſiaſtical Power, vide Prelacy 
and Prelates 
Elizabeth Queen her Reign 155. 


her Title by Ele&ion 163 
Engliſhire taken away. 56 
Epiſcopacy, vide Prelates and Pre- 

lacy. 


Errors, vide Hereſy 

Exchange ordered by the Statute 38 

Excommunication 159. the Writ 
de excommunicato capiendo or- 
dered 169. vide Parliament ex- 
portation 38 


F 


Alſe News puniſhed 66 
Felony by riding in armed 
Troops 56,66,101,150, 174. 
Firſt-fruits regulated go. taken a- 
way from Rome + 130 
Forcible entries 101 
Forts, Fortifications and Caſtles or- 
dered by Parliament 147, 171 


G. 


The Ta 31 5 


G 


Oal-delivery &y the Fudges of 

8 the Benches 2 vide 
Judges 

Goals regulated 67,149 

Guard for the King's Perſon, brought 


in by Henry the Seventh 113 
Gypſies made Felons 174 
H. 


Enry "the Fourth his Reign, 
doubtful in his Title, but 
reſted upon Eliction, choſen by 
Parliament ſitting when there was 
no King. 68, &c 
Henry the Fifth his Reign, his Ti- 
th by an Intail by the Parlia- 
ment 70, &c. 
Henry the Sixth bis Reign, bis Ji. 
th by 
though a Child, be is admitted te 
the Crown 72, &c. 
Henry the Seventh firft ſettled a con- 
tant Guard; his fixfold Right to 
the Crown, and his gaining Pre- 
rogative in the Perſons and E- 
fates of the people ibid. 1 13, &c. 
Henry the Eighth his natural en- 
dowments 116, &c. bis power in 
the Matters Eccleſiaſtical 120, &c. 
in Temporals 125, &c, 
Hereſy and Error in Doctrine un- 
der the cognixance of the Civil 
Magiſtrate 36, 92. not puniſhable 
by death by Law till Henry the 
Eigbib's time 126, 138. the Writ 
DeHz:retico comburendo hath no 
legal ground in any of thoſe former 
Times 67, 93, 95, 126, 138 
Honours, vide Parliament 
Hoſpitals, viſited by the Prelacy 
90 


| 


Mportation 42 
Judges of Aſſizes 97, 142 
uriſdiction Ecclefiaftical not origi- 
nally in the Prelacy, nor abſolutely 


the Intail laſt mentioned; 


"37 


Juſtices of the Peace, their refidency 
and quality, their number various, 
their work alſo 62, gg. one Ju- 

Alice bz. and the ſettling of their 
Sefton ibid. their potcer to take 
Bail 149 


K. 


Ings, vide Parliament, Alle- 
glance, Supremacy, Militia. 


L. 


Abourers, their Work and 
Wages 42. ordered by the 
Juſtices tbe Peace 63 
Lancaſter, the Princes of that Houje 
friends to the Clergy in policy 86 
Laws made by the Succeſſors of 
Henry the Eighth, during their 
minority, annulled 69. Eccle- 
Aaſtical Laws, vide Parliament 
LiegesbyBirth, though not born with- 
in the Allegiance of England 5 
Liveries and Tokens inhibited to » 
Lords 64, 103. and limited in 
the King's perſon ibid. means of 
Jealouſy between the King and his 
people NY 143 
Libels in the Spiritual Court to be de- 
livered in Copies upon demand yo 
Licences, vide Diſpenſations 
Lords, their 2 and juriſdictian 
in the Parliament 14. in Council 
17, 142 
Lunacy, no impedi ment in Fial of 
Treaſon +5 "__ 


M. 


Ary Queen, her Reign 1 

Jo Vl by Elclion I 6 

ſhe prejudiced ber Supremacy by 
Marriage 163 
Marque and Repriſal 122 
Marſhal's Court 62 
Matrimonial Cauſes after the Re- 
formation by Henry the Eighth, 
in the Cogntzance of the Clergy by 
leave 139 


Militia 58, 102, 143, 122. vide 
War, 


Mint 


aas n. 


Mint 44, 84. vide Parliament. 
Monaſteries diſſolved 117. main- 


tained by Henry the Fourth 860 
Money out of England to Rome 


32] 


Sropped | 
N. 

TAvy Royal, as Forts for the 
| publick fafety, maintained 
at the publick charge 7 


Niſi prius | 
Non- reſidency 139 
Noble Ladies Trial 101 
O. | 
N Yer & Terminer 54, 98 


Ordinary not to be queſtioned 
in the Civil Courts for things un- 
der Ecclefiaſtical Furiſdifion 28, 
29. hath cognizance of Uſury 28. 
of Avoidances, Bigamy and Baſtar- 
dy 29. grant Adminiſtration 30. 
viſit Hoſpitals, and call Executors 
to account 90. hath power to fine 
and impriſan 91, 141. to keep 


Courts, but the Authority doubtful| 


137. have Cognizance of the He- 
reſy 91x, 138. Matrimony, Non- 
refidence ibid. In Queen Eliza- 
beth's time their juriſdiction left 
in doubt 168, &c. 
| Oath ex Officio firſt brought in by 
the Churchmen in matters Eccle- 
fiaftical 92. afterwards by the 
Parliament into the Star-cham- 
ber, in caſes criminal 142 


P. 


Ardon of Crimes not abſolutely 
in the King 11. See 56. 
Parliament without the King con- 

ſifting of three States 69. without 


* the Clergy . 7 
Parliament's power in ordering of the 
Crown 75, 133, 162 


In ordering the King's perſon by 
 Pretetlors q. vide Protector: 
In ordering their Children 
In ordering their Family 10, 
In ordeing their Revenues 10, 


6, 


In ordering their Council dl 83 
In the Militia : vide Militia and 
War 
In conferring places of Honour 
and Truſt 11,23 
In ordering the Mint: vide Mint. 
In making Eccleſiaſtical Laws. 
Concerning Church-Government 
131, &c. 121, 165 
Concerning Dactrine 123, 131, 
138, &c. 
Concerning Worſhip 131 
Concerning Church cenſures 140 
In granting Licences and Diſpen- 


ſations 13. 
In final Appeals 13 
In ordering it ſelf 14, 76 
In Judicature 15.111 
Parliament not inconſtant, though 

mutable 110 


Peace, Fuſtices and their Seſſions 62, 
&c. 99, &c. 148, &c. 173, &c. 
Penal Laws executed to get Money 
108, 114 

Pleadings in Engliſh. 

Pope's Power in England abated, 
33, &c. vide Ordinary, Supre- 
macy, Archbiſhop. | 

Prelacy not favoured by the Canon 
140, their Power fince the time of 
Queen Mary 166, their dignity 
and power diſtinguiſhed 28, 34 

Prieſts W 


ages 41, 91 
Præmunire and Proviſors 32, 34, 
| &c. 


Proclamations made equal ts Laws 
12 5. altered 158 
Protectors, variety of them makes 
a doubtful Government 3, 5, 72 
Parveyance regulated 31, 39 


R. 


D Aviſhment conſented to, for- 
feits Fointure 56 
Requeſts, Court, eftabliſhed by Car- 
inal Wolſey 140 


Richard the Second his Reign 6. en- 
deavours to over-rule the Parlia- 
ment, but failed in the concluſion 


7 

Richard the Third's Reign 108, his 
Title by Uſurpation and * 
ibid. 

Riots. 


The TaBL E. 


Riots 101 


8. 


3 changed into fewer pri- 
vileged places 151 
Servants imbezelling, Felony. ibid. 174 
Sheriffs Courts regulated 149 
Election of Sheriffs 55, Farm 
of the County 98. Continuance in 
ſervice ibid. Extortion. ibid. 
Soldiers, vide War, 
Staple 42, &c. 111 
Star-chamber 19, &c. 141 
Stealers of Men and Women Felony 


174 

Supremacy, Supreme Head 120. Ge 
tainly not Abſolute or Arbitrary 
Power, nor a Legiſlative Power 
166, &c. —_— Governour 159. 


in Cauſes Eccleſiaſtical ibid. &c. in 

Temporal ibid. 
T. 

1 and Firfl-fruits 130 

Torniament 63 

Tunnage and Poundage 110 


Trade 8, 111 
Treaſon 45, &c. by Thoughts, by Mar- 
riage, and counterfeiture 149, 1 50. 
tried where the King will 151 
Petty Treaſon 63 


W. 


Ales ſubdued by Henry the 
Fourth bg. United to the 

Engliſh Crown by Henry the 
Eighth I41 
War by advice of Parliament 58, 
102, Levying of men 59, 103, 
145, 167. Jurati & obligati ad 


arma, taken away 57. Arming of 


men ibid. 167. Conduct to their 

Rendezvous 9. Running from 

their Colours ibid. 63, 172. Plun- 

der ſatisfied 58. Their pay 103, 

148, 169. Offenſive and Defen- 
I 


ve 67 
Watches enquired into by Juſtices of 
the Peace 101 
Wickliff 37 
Wills probate 90 


Witchcraft made Felony 1 50, 174 


S FF * #- 


